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Cultural diversity and free trade: the case of the EU-Canada
agreement

Maria Trinidad Garcia Leiva

Department of Journalism and Audiovisual Communication, Carlos Il University of
Madrid, UC3M, Edif. Ortega y Gasset, Calle Madrid 133, Getafe 28903, Spain

This article examines the role assigned to culture in general and to cultural
industries and diversity in particular by the Canada EU Comprehensive Eco
nomic Trade Agreement (CETA). Although it pursues further economic liberal
ization, the arrangement is about much more than trade: its preamble, for
instance, contains a reference to the 2005 UNESCO Convention on the Diver
sity of Cultural Expressions. Nevertheless, the text lacks a general exception
clause protecting culture. This paper examines the consolidated CETA text from
the perspective of political economy to clarify to what extent this is an opportu
nity to reconcile rules of free trade with cultural policies aiming to protect and
promote the diversity of cultural expressions, especially when the latter derive
from cultural industries in both analogue and digital scenarios.

Keywords: cultural policy; diversity; digital era; UNESCO; WTO

Introduction

In May 2009 negotiations between Canada and the European Union (EU) toward a
Comprehensive Economic and Trade Agreement (CETA) were launched.' Over the
years, the agreement turned out to be deeper and broader than any previous
arrangement (for example, the North American Free Trade Agreement, NAFTA).
The word ‘comprehensive’ that is included in its title refers to the fact that negotia-
tions have been truly broad, including all business sectors, and deep, taking into
consideration tariff and non-tariff barriers to trade.

For the European Commission (EC), the CETA is a treaty that, once applied, will
offer EU firms more and better business opportunities in Canada and support jobs in
Europe. It will tackle a whole range of issues to make business with Canada easier:
from removing customs duties and ending limitations in access to public contracts, to
helping prevent illegal copying of EU innovations and traditional prod-ucts. Mirroring
this discourse, the government of Canada assures that the agreement will open new
markets to Canadian exporters throughout the EU and will generate significant benefits
for its nationals, especially in terms of creating jobs and oppor-tunities in every region
of the country.

EC lawyers are currently reviewing the consolidated text (Canada-EU 2014), and
once it is translated into all official EU languages, it will be discussed in the EU
Council and the European Parliament. Providing both approve the agreement in



2015, and a similar process takes place in Canada, it could be applied in 2016.
While the text may undergo some changes during the scrubbing process, both par-
ties consider it closed. Therefore, no substantial changes are in fact expected.

The secrecy and democratic deficit surrounding negotiations were very much
criticized from the beginning, and a consolidated version of the agreement was not
actually made public until it was leaked in August 2014 by the German state
broadcaster ARD, after negotiators from the EC and Canada had finalized their work
early that month.? The text was made public when EC President Jose Manuel Barroso,
European Council President Herman Van Rompuy and Canadian Prime Minister
Stephen Harper announced the end of the CETA negotiations at the EU-Canada
Summit on September 26, 2014. It seems that ‘both sides have committed to sign off
on the final text before any meaningful public debate can possibly take place. This
take-it or leave-it approach leaves little room for the citizens of Canada or the EU to
assess CETA’s potential impacts, let alone advocate for changes’ (Sinclair et al. 2014,
5).

In this context, the question about the capacity of the CETA to actually protect and
promote the diversity of culture is therefore important because, despite the fact that its
preamble states that it aims to strengthen economic relationships, the arrangement is
about much more than trade. It is worth noting that it includes an explicit reference to
the commitments of both parties to the 2005 UNESCO Con-vention on the Protection
and Promotion of the Diversity of Cultural Expressions (hereafter, the ‘UNESCO
Convention’; UNESCO 2005), and underlies their right to preserve, develop and
implement their cultural policies as well as to support their cultural industries for the
purpose of strengthening the diversity of cultural expres-sions and preserving their
cultural identity (including the use of regulatory mea-sures and financial support).
Nevertheless, the text lacks a general exception clause protecting culture. What has
been agreed is that some chapters contain articles exempting culture. Whereas for the
EU this applies only to audiovisual services, for Canada it covers all cultural industries.

Is this a missed opportunity for both Canada and the EU to safeguard culture
from trade, to reconcile rules of free trade and cultural policies? Can the inclusion
of the UNESCO Convention in the CETA text help counterbalance and resist those
principles of free trade that undermine necessary and legitimate cultural policies
and regulations aiming to protect and promote the diversity of cultural expressions,
especially those that are the product of cultural industries? This paper seeks to
explore answers to these questions by examining the role assigned to culture in
general and to cultural industries and diversity in particular by the CETA text.

To do so, a multidisciplinary critical approach that endeavors to connect politi-cal
and economic logics, along with proper historical contextualization, is proposed, in
order to lead to a framework that goes beyond mere or partial description. In Mosco’s
words (1996), it is about going beyond the understanding of the what, who or how, to
determine the why; the why in this case referring to the actual importance of the EU-
Canada trade agreement for the field of culture. In terms of method, a documentary
analysis was conducted, taking the consolidated CETA text (Canada-EU 2014) as a
point of departure to put it in relation to existing analyses about its negotiation and
aims as well as the UNESCO Convention.

After providing contextual and historical information about the agreement
within the so-called trade and culture debate, to justify and explain why the CETA
is important as a case of study, key points concerning cultural exemptions will be



examined from the perspective of political economy to clarify to what extent there
will be room for maneuver to actually protect and promote the diversity of cultural
industries, both in analogue and digital scenarios.

The trade and culture quandary

Audiovisual products occupy a significant place within cultural expressions because
they constitute the main source of entertainment and information for many people as
well as an important economic sector in some countries. According to Ofcom (2014),
for example, the US had the highest level of TV viewing in 2013 (293 min per person
per day), while the European Audiovisual Observatory estimated that the audiovisual
turnover of the 50 leading worldwide media groups rose from USD 361.5 billion to
USD 425 billion from 2009 to 2013 (Grece et al. 2015). This dual nature of
audiovisual productions, both cultural and economic, has led to multiple tensions
between the social values conveyed by the existence of a diversity of cul-tural
expressions and the economic benefits of their commercialization. These issues, often
perceived as dilemmas, have been especially controversial with the increase of
international market integration and the negotiation of bilateral and mul-tilateral trade
agreements.

In fact, since the 1920s when some European countries introduced film quotas,
policies and regulations designed to protect and promote cultural expressions have
been under increased scrutiny and pressure from international trade negotiations with
liberalizing aims. This trade and/vs. culture debate, which became particularly heated
during the Uruguay Round of the General Agreement on Tariffs and Trade (GATT)
negotiations (1986—-1994), has been extensively dealt with among scholars. An initial
and by no means exhaustive review of academic literature can highlight the fact that
while some have concentrated on the economic side of this debate (Guerrieri et al.
2005), others looked more specifically into sociopolitical aspects (Mattelart 2006) or
regulatory issues (Sauvé and Steinfatt 2000). In any case, a comprehensive and
clarifying account that also explains the role and importance of concepts such as
‘cultural exception’ can be found in Bernier (2005).

In the context of such a long lasting debate, the UNESCO Convention repre-sents a
milestone in terms of filling an existing lacuna for cultural objectives in international
law and serving as a counterbalance to the World Trade Organization (WTO) (Graber
2006, Obuljen and Smiers 2006). Not in vain, its ratification was put forward as a
response to the attempts to completely liberalize audiovisual ser-vices on a global scale
and was foreseen as a tool at the confluence of law and pol-itics (Bernier 2008).

Approved on October 20, 2005, the UNESCO Convention came into force in 2007
after a fast-speed ratification process. As of June 2015, 137 States as well as the EU
have ratified this treaty, whose relevance lies within legally binding provi-sions that
declare, for example, that cultural activities, goods and services have a dual nature
(Article 1), and that States have the right to maintain, adopt and imple-ment cultural
policies and measures (Article 6). Whereas detailed legal analyses about the
Convention can be found in Bernier and Ruiz Fabri (2006), Barreiro (2011) and Von
Schorlemer and Stoll (2012), studies about its implementation and effectiveness are
more recent (Richieri Hanania 2014, Loisen 2015, De Beukelaer et al. 2015),
especially as regards the digital era (Guévremont 2013, Beaudoin 2014, Kulesz 2014,
Rioux et al. 2015).



Among those particularly interested in the UNESCO Convention as an
international tool for regulating the interface between trade and culture (Burri 2011,
Vlassis 2011, 2015), some argue that the historical opposition between economic
and cultural interests might in fact be evolving towards a rather complementary
relationship (Vlassis and Richieri Hanania 2014). For example, the European expe-
rience in implementing the UNESCO Convention through cultural cooperation
mechanisms, such as the protocols on cultural cooperation, would prove that the
promotion of cultural exchanges may be addressed independently from trade
and market access provisions in the cultural sector (Richieri Hanania 2012, Souyri-
Desrosier 2014).2

Furthermore, in Thiec’s words (2014), we would be witnessing a kind of mora-
torium in the international community because the Convention would have led to a
reasonable mediation of potential conflicts between both trade regulation and cul-tural
exchanges. In doing so, the tendency to make the WTO the main regulating body for
commercial exchanges would have been slowed down. The foregoing cir-cumstance
would partially explain the multiplication of bilateral and multilateral agreements
beyond the WTO, such as the CETA, the TTIP, the Trans-Pacific Partnership
Agreement (TPP) and the Trade in Services Agreement (TiSA).* In Wunsch-Vincent
and Hold’s view (2011), the lack of progress achieved on the mul-tilateral level since
the end of the Uruguay Round has, for instance, prompted regional and bilateral
agreements to secure liberal digital trade.

While the outcome of this network of arrangements will certainly shape world trade
and investment in the twenty-first century, affecting international cultural exchanges,
the question is why the CETA is especially important among them. It is maintained
here that its relevance lies in the fact that it could be used as a prece-dent and template
for other agreements, launching a new episode of the trade and culture debate, this
time, right into the digital era. In this sense, Thiec’s impasse may vanish soon if parties
to the Convention do not address digital issues within its framework promptly. This
piece aims to make a contribution to the trade and culture debate sketched here,
clarifying whether or not the EU-Canada trade agree-ment heads in that direction.

The EU-Canada trade agreement

The CETA is the first trade agreement between the EU and a major world economy
and the most far-reaching bilateral negotiation to date because it is not a traditional free
trade agreement such as the NAFTA, where customs duties (tariffs) on trade in goods
and services are eliminated. The CETA is a second-generation trade agree-ment
(Leblond 2010, Hiibner 2011) where the emphasis is on non-tariff barriers such as
standards, procedures and regulations, since they have, for instance, become the main
source of trade impediments. Tariffs are already quite low — espe-cially between rich
countries — as a result of the GATT and the WTO.

It is a truly new beast of agreement (Hiibner 2014) because it opens up public
procurement (the public purchasing of goods and services of all kinds), it moves into
the realms of private property rights and national regulation regimes, it includes sub-
sectors of the agricultural industry, and, most critically, it provides the basis for a
partnership where both sides are to some significant degree integrated into global and
sub-global value chains. What, then, are some of the issues the CETA presents?



Public services, for example, face huge challenges because of the ‘negative list’
approach the agreement is based on (Sinclair et al. 2014). This means that the lib-
eralizing provisions affect all public services unless explicitly ruled out by negotia-
tors.” This ‘list it or lose it perspective is a serious threat for the future of many
public services. Likewise, as regards intellectual property rights, the extension of
patents was on the table of negotiations from the very beginning. And although
most of the initial EU demands on copyright and related rights have been with-
drawn, changes to Canadian patent protection for pharmaceuticals are expected to
delay the availability of cheaper, effective generic drugs for Canadians (Sinclair
et al. 2014).

Undoubtedly, one of the most controversial aspects of the agreement is the
investor-state dispute settlement (ISDS) mechanism, which has raised much concern in
Canada and many of the EU’s member states (e.g. Germany) and is most proba-bly
going to be rejected by a large bloc of parties in the European Parliament. The ISDS
mechanism and the Investment Protection section pave the way for foreign
corporations to seek compensation from governments for any measure that may hurt
their investments, outside the regular court system. Very briefly, and in Fuchs’ words
(2014, 1 3 —14): “foreign investors will be granted the special privilege of suing host
governments and claiming compensation for all kinds of state actions, while bypassing
domestic judicial systems and their independent courts’; the CETA does not require
investors to first resort to domestic courts in solving disputes and it does not clearly
and unequivocally confirm the state’s right to regulate.

Friends of the Earth Europe has recently demonstrated (Geraghty and Cingotti
2014), after compiling publicly available data on ISDS cases taken against EU
member states since 1994, that the use of this mechanism has been affecting states
for years and it has already cost EU taxpayers €3.5 billion. ‘Canada’s experience
with NAFTA amply illustrates the dangers of investment arbitration. There have
been 35 investor-state claims against Canada under NAFTA, and the number con-
tinues to grow. So far, Canada has lost or settled six claims and paid damages to
foreign investors totaling over C$171.5 million (€121 million). Canadian taxpayers
have also paid tens of millions of dollars in legal costs defending against these
claims’ (Eberhardt et al. 2014, 5).

Negotiations between the EU and Canada have been criticized not only because
of secrecy but also for having been developed closely and almost exclusively in
collaboration with industry lobby groups that have had privileged access to negotia-
tion texts (The Council of Canadians 2013).

The CETA, culture and diversity

So what is, more specifically, the matter with culture and diversity? Even though
negotiations failed to include a general exemption, the agreement has an explicit
reference to the commitments of both parties to the UNESCO Convention and it
includes articles exempting culture in five chapters. What do these mean? What is the
role assigned to culture in general and to cultural industries and diversity in particular?
Before trying to answer these questions, the debate about culture dur-ing negotiations,
as well as the presence of the Convention in the preamble of the agreement and the
content and scope of cultural exemptions, have to be explained.



The negotiations: a ‘general exclusion’ vs. a ‘targeted approach’

Among those willing to safeguard culture from trade, there have been two main
positions: the one identified as the ‘horizontal’ or ‘general exclusion’ approach, in
contrast to the ‘flexible’ or ‘targeted” approach. The former, supported by the French
Coalition for Cultural Diversity and publicly endorsed in 2013 by individu-als such as
Bernard Cazeneuve (then French Minister Delegate for European Affairs) and Louise
Beaudoin (former Minister of International Relations and Min-ister for the
Francophonie), demanded the total exclusion of culture from negotia-tions. The latter,
contained in the proposal of Canada and Quebec’s chief negotiators and supported by
the Coalition for Cultural Diversity, was presented as a way to reconcile Canadian and
European visions via establishing exemptions chapter by chapter (a ‘negative list’
approach).

The rationale behind this perspective, successful in the wording of the text, is that a
flexible way of pursuing cultural exemption is the best way to guarantee an agreement
between Europe and Canada. Whereas the EU includes an exemption limited to
audiovisual services only in the services chapter in all of its free trade agreements,
Canada maintains a notion of cultural exemption that covers all cul-tural industries in
all chapters of its trade agreements. During the bilateral negotia-tions on the CETA,
Quebec and France exerted pressure to have a cultural exception explicitly included in
the deal. But “although Canadian and European political leaders and negotiators agreed
on the principle, leaked documentation showed that the negotiating parties disagreed
on the scope of the cultural exemp-tion and on how to fulfill Canada and the EU
member state obligations under the UNESCO Convention. This is reflected in the final
text’ (Maltais 2014b, 51).

In other words, the CETA wording as regards culture has to be understood as the
outcome of the Canadian threefold strategy in combination with the EC’s change in
policy direction that took place around November 2012. Canada’s strat-egy aimed to:
(a) express cultural considerations in the preamble, (b) include its tra-ditional definition
of cultural industries with exceptions limited to selected chapters, and (c) make
reservations on specific cultural sectors and regulations in the annexes. As regards the
EU, the EC, which pronounced itself in favor of exempting audiovisual services from
the negotiations with Canada, ended up supporting their inclusion via the mechanism
of building ‘negative lists’.

The wording: between the UNESCO Convention and specific cultural exemptions
The preamble of the CETA, in a page and half of a 537-page document (1634 with
annexes), contains two references to culture (Canada-EU 2014, 6 —7):

RECOGNIZING that the provisions of this Agreement preserve the right to regulate
within their territories and resolving to preserve their flexibility to achieve legitimate
policy objectives, such as public health, safety, environment, public morals and the
promotion and protection of cultural diversity; and

AFFIRMING their commitments as Parties to the UNESCO Convention on the
Protection and Promotion of the Diversity of Cultural Expressions and recognizing that
states have the right to preserve, develop and implement their cultural policies, and to
support their cultural industries for the purpose of strengthening the diversity of cultural
expressions, and preserving their cultural identity, including through the use of regulatory
measures and financial support.



Whereas the first reference underlines the promotion and protection of cultural
diversity as a legitimate policy objective, the second gives context by referring to the
UNESCO Convention and its principles. According to the Coalition for Cultural
Diversity (CCD 2014), this sets a precedent because this is the first time that a ref-
erence to the UNESCO Convention is included in the preamble of a trade agree-ment.
Nevertheless, it cannot be forgotten that although the content of the preamble is
supposed to contribute to the interpretation of the agreement and offer context to
potential disputes, the weak wording of the UNESCO Convention casts many doubts
as to its normative strength (Richieri Hanania and Ruiz Fabri 2014).

As regards the so-called cultural exemptions, they are limited to five of the nearly
three dozen chapters of the agreement: Subsidies, Investment, Cross-Border Trade in
Services, Domestic Regulation and Government Procurement (see Table 1). The
chapter on subsidies completely exempts these and government support from any
provision of the agreement, but elsewhere the exclusion is either limited to the chapter
or its relevant provisions.

In Maltais’ words (2014a), the CETA includes a partial and asymmetric cultural
exception: partial as it is only applicable in some chapters, asymmetric because for the
EU the exception only applies to audiovisual services, whereas for Canada, it covers all
cultural industries, as usually defined in its trade agreements.

Such a definition is found in Chapter 32, Exceptions, where a reminder of the scope
of the cultural exemption is also included (Canada-EU 2014, 455-461):

‘Article X.01: Definitions
/...

Cultural industries means a person engaged in:

(a) the publication, distribution or sale of books, magazines, periodicals or newspapers
in print or machine readable form, except when printing or typesetting any of the
foregoing is the only activity;

(b) the production, distribution, sale or exhibition of film or video recordings; the pro
duction, distribution, sale or exhibition of audio or video music recordings; the publi
cation, distribution or sale of music in print or machine readable form; or radio
communications in which the transmissions are intended for direct reception by the
general public, and all radio, television and cable broadcasting undertakings and all
satellite programming and broadcast network services.

/...d

X.08: Cultural Industries

The parties recall the exceptions applicable to culture as set out in the relevant provi
sions of Chapters X, Y and Z (Cross Border Trade in Services, Domestic Regulation,
Government Procurement, Investment, Subsidies)’.

It should not be forgotten that the EU’s d e finition of audiovisual services must be
traced back to the Audiovisual Media Services Directive (European Union and Council
2010), where ‘audiovisual media service’ refers to a service which is under the
editorial responsibility of a media service provider and the principal purpose of which
is the provision of programs to the general public by electronic communica-tions in
order to inform, entertain or educate. Such an audiovisual media service is
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either a television broadcast or an on-demand audiovisual media service. While the
former refers to a service provided for simultaneous viewing of programs on the basis
of a program schedule (i.e. a linear audiovisual media service), the latter implies a
service provided for the viewing of programs at the moment chosen by the user and at
his individual request on the basis of a catalogue of programs selected by the media
service provider (i.e. a non-linear audiovisual media service). In any case, it must be
pointed out that this is a narrower definition than the one used by the WTO (EBU
2014), which includes radio, cinema projection services, motion picture productions,
sound recording and other services.

What about culture beyond the Canadian definition of cultural industries and the
European conceptualization of audiovisual services? In other words: what might be the
effects of the provisions contained in the agreement on, for example, live
performances, video games or web design? The answer is below: what is not explicitly
exempted is not protected.

The implications: ‘list it or lose it!’

The supporters of the ‘targeted’ or ‘flexible’ perspective maintain that advantages are
numerous (CCD 2013), considering that the inclusion of the UNESCO Conven-tion in
the preamble clarifies the grounds on which Canada and the EU agree to cultural
exemptions:

» The ‘chapter by chapter’ approach establishes the perimeter of cultural sover-
eignty with greater precision because it reassures that the counterpart recog-
nizes exempting intentions.

« It gives flexibility not to demand a cultural exemption in chapters that are
irrelevant or that should not be weakened (e.g. the one about intellectual
prop-erty).

* And it could be requested in the future by Canada and the EU when dealing
with other partners that oppose cultural exemptions.

Contrary to this perspective, critics such as the French Coalition for Cultural
Diversity (FCCD 2012) are of the opinion that ‘negative lists’ do not afford the same
protection as a ‘horizontal exclusion’ because listing sectors to be included in annexes
will ultimately define and delimit their scope for future application. The ability of
states to develop new policies can be hampered while the capacity of trading partners
to define listed sectors as narrowly as possible to limit the scope of protection is
enabled.

In other words, whereas a ‘horizontal exclusion’ helps states maintain autonomy
and avoid embroiled negotiations, the ‘negative list” approach includes, ipso facto, all
services among those liberalized under the agreement, leaving aside only what is
explicitly listed as excluded in the annexes. The risk consists of leaving certain cultural
domains under the pressure of trade negotiations and neglecting those sec-tors that
could be very important with the arrival of new technologies (Burri 2015, Vlassis
2014). As Sauvé and Steinfatt (2000) put it, in the conflictive domain of trade and
culture, the net benefits of giving content to the law ex ante through legislation exceed
those of giving content to the law ex post through adjudication.

Some observations can therefore be made about the impact of the CETA on
cul-tural policy-making. Since the EU only demands an exception for (some)
audiovisual



services, other cultural productions such as live performances (theatre, concerts, and
circus) or book, magazine and newspaper publishing will fall under the provisions of
the agreement. Following on from this, it is possible that some measures, like the fixed
prices for books, could be called into question (Blinn 2015). Due to the wording of
Chapter 10, Investment, article X.3, the expression ‘the expectation of gain and profit’
in the definition of what an investment is (Canada-EU 2014, 149) may open the door to
companies to use ISDS mechanisms to challenge this type of national pol-icy for being
a barrier to trade.

In the case of Canada, since provinces participated in negotiations they submitted
their own offers sometimes including reservations in areas of their jurisdictions. With
the exception of Quebec, few ‘cultural reservations’ were made (Maltais 2014b, 54):
in regard to government procurement market access, for example, Quebec included a
broad reservation, making explicit that procurement liberalization disciplines would
not apply for public contracts awarded by Quebec entities for works of art from local
artists or to procurement by any municipality, academic institution or school board of
other provinces and territories related to cultural industries (see Canada-EU 2014, 54,
Annex X-07). The procurement commitments that Canada has agreed to are exten-
sive and will substantially restrict the vast majority of provincial and municipal gov-
ernment bodies from using public spending as a catalyst for achieving societal goals
(Trew 2014, 25). Among these, there are, of course, the protection and/or promotion
of culture.

Final remarks

What, then, is the role the CETA assigns to culture in general and to cultural indus-tries
and diversity in particular since negotiations led to the decision to reconcile culture and
trade via the inclusion of the UNESCO Convention in the preamble and the
specification of some exemptions in a ‘chapter by chapter’ approach?Because a general
exemption was ruled out for culture, which means that there is a general and de facto
inclusion of it, it is maintained here that the role assigned to culture and its diversity is
secondary and subsumed to free trade relationships.

The fact that exemptions are confined to specific chapters, and that they apply to
audiovisual services for the EU and to cultural industries for Canada, reveals dif-ferent
interpretations in the scope of the cultural exception and a partial and asym-metric
protection whose evolution is uncertain. The audiovisual sector might not be at risk
but, in the absence of a general cultural exception, non-audiovisual invest-ment
measures or subsidy programs could be mutually challengeable unless specifi-cally
identified and grandfathered. Tensions may arise between the EU and Canada if large
enterprises consider they are being affected by cultural policies and decide to use
investor-to-state dispute mechanisms.

But the problem is not just that existing cultural expressions are partially and
asymmetrically protected because there are divergent perspectives about the matter.
Concern should be directed too toward the future: into the digital era. With the
exception of subsidies, which are completely exempted, cultural exemptions are
limited to some chapters and relevant provisions. This means that what is not actu-ally
and explicitly included in the articles or the list of specific reservations of each party is
not protected. Take for instance the list of reservations made to Chapter 35 (Services
and Investment): words such as ‘digital’ or ‘internet’ are completely absent. In
addition, it is worth noting that Canada and the EU have agreed to
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‘import’ Article XX of the GATT and to make it applicable to all CETA chapters
(Maltais 2014b, 53). Article XX contains the exceptions to the General Agreement
which include no ‘cultural exception’ per se as the provisions limit its scope to the
‘protection of national treasures of artistic, historic or archaeological value’ —
Arti-cle XX(f).® While the analogue past might be well served, the digital future
of the diversity of cultural expressions is consigned to oblivion.

Some insist on the opportunities that may arise from the inclusion of the UNESCO
Convention in the agreement (CCD, 2013) to mitigate, for example, the risks of the
logic of partial exemptions. It is not a minor thing that, for the first time since its
adoption, the Convention is referenced in the preamble of a trade agreement. The
CETA is innovative in this respect, expressing the best intentions of the parties to
protect and promote cultural diversity. But as we all know, the road to hell is paved
with good intentions. Therefore, the (soft) regulation effect that the UNESCO
Convention can have will succumb to the (prescriptive) one that the specific provisions
— the chapters — will have. The preamble may contribute to mitigating the negative
impact of liberalization measures, because a treaty must be interpreted in light of its
object and purpose, but where free trade rules are in con-flict with cultural protection
and promotion policies, panelists or arbitrators would be more likely to favor the
former (Maltais 2014b, 51). In fact, WTO jurisprudence has so far rejected the
interface between the UNESCO Convention and the WTO Agreements (Burri 2015).

From our point of view, the risks of relying on the logic of specific exemptions for
existing services to face the digital era greatly outweigh the benefits the refer-ence to
the UNESCO Convention may provide. Many have already cited the chal-lenges the
Convention poses to adapting cultural diversity to the new digital environment (e.g.
Frau-Meigs 2012, Guévremont 2013, Thiec 2014). The GATS may not pose any
imminent threat to countries that have not made specific commit-ments (Canada and
the EU, for instance), but attempts to reclassify audiovisual services as e-commerce
and the difficulties this entails have not disappeared (e.g. digital video on demand or
online gaming; Puppis 2008, Burri 2015).

Vlassis and Richieri Hanania (2014) point out that because of the economic growth
potential of information and communication technologies and the compara-tive
advantage of the US in this field, one of this country’s main priorities is now to include
non-linear audiovisual services in the agenda of trade negotiations instead of
challenging the financial and regulatory capacity of governments in the field of
traditional linear services (such as conventional TV, DVDs or movies). The aim is to
‘prevent the implementation of regulatory measures in the new technolo-gies fields, on
internet service providers and new audiovisual services which repre-sent the future of
the sector’ (Vlassis and Richieri Hanania 2014, 33). Take for instance the example of
Netflix (Vlassis 2015): according to the US Congress (Bipartisan Congressional Trade
Priorities Act of 2014), current obligations, rules, disciplines, and commitments under
the WTO and bilateral and regional trade agreements must apply to such a (digital)
service. Following this logic, e-commerce and information and communication
technologies sectors would have nothing to do with culture.

Furthermore, even though issues of culture and knowledge in the digital era
unquestionably need to be placed within the jurisdiction of the UNESCO Conven-tion,
the problem is that the treaty is based on a classical, geographically-based approach to
sovereignty, whereas the internet is not: ‘internet services do not fit
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automatically to the jurisdiction of the destination or recipient country and this
undermines the exercise of sovereignty by the Parties,” as defined by the UNESCO
Convention (Thiec 2014, 101).

So, to sum up, it can be said that the inclusion of cultural considerations in the
CETA preamble and the reference to the UNESCO Convention are to be applauded
(Maltais 2014a, Vlassis 2014), but as the sole strategy for protecting and promoting
the diversity of current and future (digital) cultural expressions, the outcome is
uncertain (Vlassis 2015). The inclusion of the UNESCO Convention as an interpre-
tative tool will have a hard time counterbalancing and helping to resist free trade
commitments when they undermine the diversity of cultural expressions. The ‘list it
or lose it” approach will indeed hinder the capacity of states to update and adapt
cultural policies to the digital era.

The CETA is therefore a missed opportunity for both Canada and the EU to
reconcile rules of free trade and cultural policies in the sense of building bridges
between culture and trade in international law: for some this could have been achieved
by having a specific chapter dedicated to culture (as it is already the case in the CETA
with the environment; Vlassis and Richieri Hanania 2014) o r b y  adding a
Protocol on Cultural Cooperation to the agreement (as was at some point suggested by
Quebec). Others are of the opinion that this reconciliation should be done by amending
and renovating WTO law norms (Burri 2011).

In any case, it is worth noting, too, that it is not just a lost opportunity in this
respect. It is also a worrying precedent for future bilateral or multilateral agree-ments
for those who look at the text with the anticipation of finding clues for the TTIP, the
TPP and the TiSA.” As Souyri-Desrosier (2014) acutely reminds us, a good deal of
attention should be paid to negotiations with countries such as Japan or the US, which
are not parties to the UNESCO Convention and have a special interest in the
audiovisual and so-called ‘new’ (digital) services.

The CETA might well be about to kick off the trade and culture debate again,
this time, though, right into the digital era.
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Notes

1. Current trade relations between Canada and the EU are guided by a Framework Agree
ment for Commercial and Economic Cooperation, in force since 1976. The EU and
Canada meet annually in bilateral summits and in the Joint Cooperation Committee to
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review a range of issues related to economic and trade relations. Over the years, a num ber
of additional bilateral agreements designed to facilitate trade have been concluded.
Nevertheless, at the 2007 EU Canada Summit in Berlin, it was agreed to complete a joint
study examining the costs and benefits of pursuing a closer economic partnership (Canada
EU 2008), which was followed by a ‘scoping exercise’ to establish the areas for negotiation
(Canada EU 2009). This exercise paved the way for the launch of actual negotiations at the
2009 EU Canada Summit in Prague.

2. In Canada, unions and civil society organizations issued a declaration in 2011 against
ongoing negotiations, and more and better information about the deal has been available in
recent years thanks to the efforts of initiatives such as the Trade Justice Network or
organizations like the Canadian Centre for Policy Alternatives or The Council of Cana
dians. In Europe, 300 groups gathered around the Stop TTIP Coalition and filed a law suit
against the EC over its failure to publically review its policy on the CETA and the
Transatlantic Trade and Investment Partnership (TTIP). In any case, it is for sure that the
European Parliament, as the EU’s negotiator, will scrutinize whether the EC suc ceeded in
striking the right balance between economic liberalization and consumer pro tection
(Bierbrauer 2014).

3. Protocols on cultural cooperation are instruments for cultural cooperation put forward
by the European Commission in the way of annexes to a trade agreement; in fact, they
contain explicit references to the UNESCO Convention because they were developed to
promote its principles and implementation in the framework of EU relations with third
countries (Souyri Desrosier 2014, 210). Whereas the first was concluded in 2008 with the
Cariforum, negotiations with Central Africa are ongoing.

4. Whereas the trade and investment deal between the EU and the US (TTIP) was
launched in 2013 and the European Commission publicly presented its negotiating texts on
January 7, 2015, the TPP is a regulatory and investment treaty involving countries
throughout the Asia Pacific region (Australia, Brunei, Canada, Chile, Japan, Malaysia,
Mexico, New Zealand, Peru, Singapore, the United States, and Vietnam). The treaty dates
back to 2005 and is still under negotiations (the last round meeting took place in Ottawa
from July 3 12, 2014). The TiSA is yet another trade agreement which has been negotiated
since February 2012 by 23 members of the WTO including the EU and the US, the main
proponents.

5. This top down or negative listing approach, where everything is committed unless
specifically excluded, is in any case the rule in bilateral trade negotiations. This was the
case with negotiations on the never adopted Multilateral Agreement on Investment (1995
1998). The bottom up or positive list approach, where the sectors in which com mitments
are undertaken are selected individually, is the one followed by the WTO.

6. The complete text of Article XX with interpretative notes can be found in https:/www.
wto.org/english/res e/booksp e/gatt ai e/art20 e.pdf.

7. Some interesting preliminary contributions have already been published. See, for
instance, Zimmermann and Geilller (2015) or Cardoso et al. ( 2013).
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