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The primary subject matter of this work is the application of the CISG 

to contracts for the sale of commodity-type goods. 

The applicability of the CISG to sales of commodity-type goods has 

been the subject of discussion by scholars and has also been the object of a few legal 

proceedings, judicial and arbitral. The current state of matters seems to be in the sense 

that the Convention does formally apply to commodity sales in general, provided that it 

has not been expressly excluded by the parties. A much more contentious debate exists 

around the issue as to whether the CISG is or is not an adequate piece of legislation to 

govern commodity sales. There are arguments to support each position, and the 

arguments of both sides are not easily dismissed. 

Finally, in a kind of conceptual middle-ground between the notion that 

the Convention does apply to sales of commodities and the debate about its suitability 

for this purpose is a discussion as to whether the rules of the CISG have to be “adjusted 

(…) to the particular traits” of this kind of sale.1 Such adjustment is achievable both by 

means of a context-sensitive interpretation of the provisions of the Convention and by 

the adoption of clauses or standard terms that are designed with the purpose of 

coexisting with the CISG. 

Moreover, it is an objective fact that many commodity traders opt to 

expressly exclude the application of the CISG from their contracts, and that the CISG is 

expressly excluded from many standard form contracts sponsored by trade associations 

such as the SAL, the RSA, the GAFTA and the FOSFA.2 It falls quite squarely into the 

scope of this work to discuss whether this is a sensible decision, and why this is or is not 

so. Furthermore, another important aspect is that much of the disputes involving 

commodity sales around the world end up being subject to the English law, which can 

also indirectly lead to the exclusion of the CISG as the United Kingdom is not a 

member state of the Convention. 

This is not to say, however, that the debate is moot. Many authors 

believe that the international unification of private law is an irreversible trend and that it 

would be beneficial for global commerce as a whole that the CISG continued to grow 

 
1 María del Pilar Perales Viscasillas, “Retos y Tendencias Actuales En La Interpretación de Los Textos de 
La CNUDMI,” Revista de Derecho Mercantil 306 (2017): sec. 4. 
2 Stefan Kröll, Loukas Mistelis, and María del Pilar Perales Viscasillas, “Introduction to the CISG,” in 
UN Convention on Contracts for the International Sale of Goods (CISG), ed. Stefan Kröll, Loukas 
Mistelis, and María del Pilar Perales Viscasillas, 2nd ed. (Munich: C. H. Beck, 2018), 14–15; Barry 
Nicholas, “The Vienna Convention on International Sales Law,” Law Quarterly Review 105 (1989): 241; 
Alastair C. L. Mullis, “Avoidance for Breach Under the Vienna Convention: A Critical Analysis of Some 
of the Early Cases,” in Anglo-Swedish Studies in Law, ed. Mads Andenas and Nils Jareborg (Uppsala: 
Iustus, 1998), 355; Michael Bridge, “Uniformity and Diversity in the Law of International Sale,” Pace 
International Law Review 15, no. 1 (Spring 2003): 69; Bruno Zeller, “Commodity Sales and the CISG,” 
in Sharing International Commercial Law across National Boundaries: Festschrift for Albert H. Kritzer 
on the Occasion of His Eightieth Birthday, ed. Camilla B. Andersen and Ulrich G. Schroeter (London: 
Wildy, Simmonds & Hill, 2008), 627–39; Benjamin Hayward, Bruno Zeller, and Camilla Baasch 
Andersen, “The CISG and the United Kingdom - Exploring Coherency and Private International Law,” 
International and Comparative Law Quarterly 67, no. 3 (July 2018): 621. 
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on its reach. Particularly within the European Union, where the efforts towards legal 

harmonization are advancing to encompass contract law, it was expected that English 

law would eventually merge into the continental law, where it would be subject to a 

considerable influence of instruments like the CISG.3 This movement is no longer likely 

to occur, due to the United Kingdom leaving the EU, but the United Kingdom 

nonetheless has repeatedly considered ratifying the Convention and might as well do so 

in the future,4 potentially increasing the number of contracts for the sale of commodities 

subject to the CISG. 

Furthermore, it shall become clear that the CISG very likely already 

governs many commodities sales contracts, even if the parties (and, in some cases, local 

courts) are unaware of it. Raising awareness of this fact may be an important impulse 

towards a broader adoption of uniform law also within the realm of commodity sales, 

not only allowing this important market to eventually take advantage of the features of 

the CISG, but also allowing judges, arbitrators and traders around the world to 

understand the peculiar ways the CISG should be interpreted when applied to such 

cases. 

Having said so, the specific goals of this work are to offer answers to 

a few questions regarding the applicability of the CISG to commodity contracts: (1) 

Does the CISG apply to commodity sales? (2) If so, to which contracts and under which 

circumstances? (3) What are the effects of the application of the Convention to 

situations that are typical of the commodity trade? (4) Are there provisions of the CISG 

that commodity traders should circumvent by providing for alternative contractual 

solutions? (5) Should the CISG be adopted more often to govern sales of commodity-

type goods? (6) What can be done to increase the acceptance of commodity traders of 

the CISG as a suitable set of rules to govern commodity sales? (7) How does the CISG 

compare to English law in matters related to sales of commodities? (8) Should the 

United Kingdom adopt the CISG?  

In doing so, the study must inevitably encompass other instruments 

that form what can be called the uniform international contract law. In this work, aside 

from the CISG, the one other instrument of uniform international contract law that will 

be repeatedly referred to are the PICC. Regarding the PICC, reference will be made to 

its 2016 edition, unless otherwise expressly indicated. Other instruments of legal 

harmonization of international contract law shall be mentioned in specific parts of the 

work. Notable mentions are the Incoterms, the model clauses for the adoption of the 

PICC, and the ICC Force Majeure and Hardship Clauses, among others. 

 
3 Bridge, “Uniformity and Diversity in the Law of International Sale,” 71–72. 
4 Alastair C. L. Mullis, “Twenty-Five Years On - The United Kingdom, Damages and the Vienna Sales 
Convention,” Rabels Zeitschrift Für Ausländisches Und Internationales Privatrecht 71 (2007): 38–39; 
Hayward, Zeller, and Andersen, “The CISG and the United Kingdom - Exploring Coherency and Private 
International Law,” 610. 
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What they have in common is the fact that they all exist for the 

purpose of achieving the harmonization of the law applicable to international contracts.5 

Each of them represents attempts to do so through different approaches, which is, in 

itself, one aspect that deserves attention on this work. One of the objectives that this 

work tries to achieve, therefore, is to establish how these instruments interact among 

them, especially when applied to sales of commodity-type goods. 

On the other hand, in the course of the work it shall also become clear 

that, since the provisions of the CISG do not make any distinctions as to the nature of 

the goods being sold, once the criteria of application of the CISG are met in relation to a 

contract for the sale of a commodity, most if not all provisions of the Convention may, 

at least potentially, apply to such a contract. A truly comprehensive work about the 

application of the CISG to commodity sales, therefore, would have to be a treatise 

covering the entire Convention. Therefore, when choosing which CISG provisions to 

address in this writing, focus was given on the provisions of the CISG that, in the 

subjective experience and opinion of the author, are the most relevant and/or potentially 

problematic when applied to the sale of this type of goods. The Convention contains 

many provisions that are unequivocally applicable to these contracts, but that would not 

require special attention or cause any particular difficulty of interpretation only because 

the goods being transacted are commodities. Most such provisions, therefore, were 

essentially ignored in this work. Some examples of provisions falling within this 

category are provisions regarding formal requirements, notices, payment of the price 

and/or interests and burden of proof, among others. 

  

 
5 Stefan Vogenauer, “Introduction,” in Commentary on the UNIDROIT Principles of International 
Commercial Contracts (PICC), ed. Stefan Vogenauer, 2nd ed. (Oxford: Oxford University Press, 2015), 
sec. I.1. 
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1.1 Remarks on methodology 

This work relies essentially on a critical review of prior writings about 

the Convention, the PICC and other instruments of uniform international sales law. 

There is no question that the primary source of information upon which this work leans 

is the scholarly work of other authors. Where case law was available, it was also 

analyzed. For reasons to be discussed along the work, case law regarding, particularly, 

the application of the Convention and the PICC to sales of commodity-type goods is not 

abundant, meaning that for more specific matters, the discussion is often based solely on 

scholarly writings and speculative reasoning by the author. Case law that does not refer 

to commodity-type goods will also be analyzed in search of generalizations that can be 

applied to this category of goods. 

Regarding the interpretation of the Convention, all efforts were made 

to apply the methods of interpretation usually recognized as applicable to it:6 a literal 

approach, followed by a contextual, or systematic, analysis that encompasses giving 

account to the legislative history and to the declared or implied purpose of the 

provisions deemed applicable to each case. Finally, a comparative approach was 

adopted where it was deemed appropriate. 

In relation to this particular aspect, special attention was given to the 

English law. In doing this, I had two purposes in mind. The first one was to use it 

mainly as a source of material for a critical comparison. By this I mean that I actively 

sought to avoid a simple and direct transplant of an English-biased interpretation into 

the Convention, in an attempt to give effect to the commandment of its Article 7(1) – 

namely, the constant search for an autonomous and internationally-based interpretation 

of its rules.7 The second was to take advantage of the several decisions where 

experienced judges have analyzed the factual aspects of cases regarding the subject 

matter of this work. In doing so, what I sought was mostly the reasoning regarding the 

commercial (i.e., non-legal) aspects of each case. This deference is due to a perception 

in the sense that, ultimately, the incorporation to case law of knowledge regarding these 

commercial aspects is, as we are going to conclude, one of the main competitive 

advantages that English law and the English legal system as a whole have to offer in 

comparison to the available body of knowledge regarding the Convention at the present 

moment in relation to commodity sales in particular (although, in this particular, it is 

important to state that international arbitration tribunals have also built a relevant 

experience in the area of commodity trading). 

 
6 Ulrich Magnus, “Tracing Methodology in the CISG Dogmatic Foundations,” in CISG Methodology, ed. 
Andre Janssen and Olaf Meyer (Munich: Sellier, 2009), 53–58; María del Pilar Perales Viscasillas, 
“Commentary to Article 7,” in UN Convention on Contracts for the International Sale of Goods (CISG), 
ed. Stefan Kröll, Loukas Mistelis, and María del Pilar Perales Viscasillas (Munich: C. H. Beck, 2018), 
127–34. 
7 As interpreted by the doctrine: see María del Pilar Perales Viscasillas, “Interpretation and Gap-Filling 
under the CISG: Contrast and Convergence with the Unidroit Principles,” Uniform Law Review 22, no. 1 
(March 1, 2017): 5; Perales Viscasillas, “Commentary to Article 7,” 118–20. 
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In this sense, the PICC constitute another relevant source of 

information in relation to the interpretative effort undertaken in this work.8 The fact that 

these principles evolved in conjunction, and taking into account, the application of the 

CISG throughout the years, the availability of more detailed provisions where the CISG 

contains more general clauses, the fact that such principles cover contracts other than 

sales contracts, as well as legal aspects not covered by the Convention, and the 

existence of an official commentary are all reasons why the PICC were deemed as a 

valid indirect source to clarify issues of applicability of certain provisions of the CISG9 

or, at least, to serve as an important critical counterpoint to the provisions of the CISG. 

Indeed, if international harmonization seeks “to minimize or eliminate 

discord between national commercial laws,”10 an interpretation of the Convention that is 

aligned with this purpose should be conducted in such a way to minimize the influence 

of specific domestic legal systems, and maximize the influence of other international 

instruments, of which the PICC are, perhaps, the best-developed case. 

The focus on a true international harmonization also explains why, in 

this work, the PICC receive much more emphasis in terms of methodology than well-

known initiatives aimed at regional harmonization, such as the PECL, the DCFR and 

the PLACL. Although these instruments are obviously important,11 the fact that they are 

regional in their essence renders them less appropriate as supports for a truly global 

interpretation of the CISG and other international instruments.12 An illustration can be 

found in the very context of this writing: although this work is naturally Eurocentric, its 

author is a practicing lawyer in Brazil. In the author’s professional context, any 

argument presented in order to support the analogical interpretation of a provision of the 

CISG by recurring to a European instrument would carry much less weight and 

legitimacy than if the same argument were capable of being built upon a reference to the 

PICC, if not for other reasons, because the PICC are global, at least in the aspiration of 

Unidroit and of its advocates.13 

 
8 Mullis, “Twenty-Five Years On - The United Kingdom, Damages and the Vienna Sales Convention,” 
48; María del Pilar Perales Viscasillas, “The Role of the Unidroit Principles and the PECL in the 
Interpretation and Gap-Filling of ClSG,” in CISG Methodology, ed. Andre Janssen and Olaf Meyer 
(Munich: Sellier, 2009), 287–92. 
9 For a detailed account of the importance of the Unidroit Principles in the interpretation of the 
Convention, see Perales Viscasillas, “The Role of the Unidroit Principles and the PECL in the 
Interpretation and Gap-Filling of ClSG”; Perales Viscasillas, “Interpretation and Gap-Filling under the 
CISG”; and Perales Viscasillas, “Retos y Tendencias Actuales En La Interpretación de Los Textos de La 
CNUDMI.” 
10 Sandeep Gopalan, “New Trends in the Making of International Commercial Law,” Journal of Law and 
Commerce 23 (2004): 121. 
11 And, as argued in ibid., 150, can represent an important intermediate step towards a truly global 
harmonization of contract law. 
12 In this sense, see Perales Viscasillas, “Retos y Tendencias Actuales En La Interpretación de Los Textos 
de La CNUDMI,” sec. 4. 
13 Of course, references to the PLACL could carry some weight in cases involving Latin American parties 
or where the applicable law, for any reason, is the law of one of a Latin American country, which is 
particularly relevant given that the author is a Brazilian practitioner. However, the PLACL are still recent 
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Additionally, some remarks regarding formalities are due: references 

to other texts throughout this writing are made by means of footnotes, pursuant to the 

Chicago Manual of Style, 17th Edition. Such footnotes follow a pattern: the first citation 

to a text is in a full-note format, whilst subsequent notes are summarized so that they 

only contain information that is sufficient to distinguish the cited text from others. For 

instance: where a subsequent citation refers to a text that has been cited before, only the 

author’s last name, the name of the text and the page are mentioned in the note. If a note 

refers to the same text as the immediately precedent note, the reference is simply 

replaced by “ibid.” A full-fledged bibliography was also included in the end. 

In the footnotes, references to specific pages were preferred, and 

references to sections or to numbered paragraphs were used in the cases where the text 

was not paginated (e.g., text in websites, blog entries or electronic books dynamically 

formatted). The exceptions were dictionary and glossary entries, which were cited by 

reference to the relevant vocable or expression, and websites without any subdivisions, 

which were referred to only by their title. 

It was particularly difficult to maintain uniformity when citing cases. 

For obvious reasons, case law applying the CISG is formed by decisions issued in 

several countries, sometimes by judicial organs, sometimes by arbitration courts or 

tribunals. The information available regarding each judgment is not uniform (for 

instance, while many countries refer to past judgments by citing the name of the parties 

involved in the case, German cases famously omit those names when publicizing 

decisions). I have attempted to include as much information as possible in citations, in 

order to facilitate the task of locating them whenever necessary. 

The bibliography was curated by using computer software (Zotero – 

www.zotero.org), which automatically generated footnotes and the final references. 

Minimal manual adjustments were applied where necessary. 

Finally, the election of English as the language in which this work is 

written is justified by the current status of English as the “lingua franca.” Considering 

that the intended target readership of this thesis is, for reasons that need little 

explanation, inherently international, the choice of language seemed natural. 

  

 
and there is a great deal of uncertainty regarding its possibilities of success. This will be discussed in 
Section 3.1.10. 
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1.2 The concept of commodity 

Given the scope of this work, it is important to define the meaning of 

“commodity.” This is not an easy task. Although those who have worked in the field 

have an instinctive knowledge about what qualifies as such, it is difficult to look at the 

several existing specimens and extract therefrom one simple definition that 

encompasses all of the goods usually treated as commodities and, at the same time, 

excludes all goods deemed to not fit in the concept. 

The most usual definitions of “commodity” encompass expressions 

such as “raw materials,”14 “primary agricultural products,”15 “natural resources”16 and 

“hard assets;”17 in its broadest sense, it can mean anything that is useful or valuable.18 In 

the context of financial markets, a usual form of defining it is by pointing out that, 

unlike other financial instruments, commodities refer to an underlying physical product, 

a “real thing”19 that must be produced or extracted, transported and delivered (as 

opposed to money, that can be transferred from bank to bank without anything physical 

being produced or displaced).20 Finally, it is also common to refer to commodities by 

emphasizing its fungibility: its absolute interchangeability within each class, and its lack 

of uniqueness regardless of origin or producer.21 

Each of these definitions capture certain properties of commodities, 

but none of them seem to be precise enough to clearly and rigorously define a class to 

be studied. It is unsurprising, therefore, that a common approach to define the term is to 

list exemplificative members deemed to pertain to the class, instead of using a general 

definition. The US CEA adopts this technique,22 and so do many texts aiming to explain 

the concept to people outside of the industry.23 This approach may be more or less 

helpful; sometimes the list is so long that it is difficult to understand what the member 

items have in common, and what is excluded from the class. The Harmonized 

 
14 Catherine Soanes and Angus Stevenson, “Commodity,” in Oxford Dictionary of English (Oxford: 
Oxford University Press, 2003). 
15 Ibid. 
16 Jim Rogers, Hot Commodities: How Anyone Can Invest Profitably in the World’s Best Market (New 
York: Random House Trade Paperbacks, 2007), 3. 
17 Ibid. 
18 Soanes and Stevenson, “Commodity.” 
19 Rogers, Hot Commodities, 3. 
20 Francesca Taylor, Mastering the Commodities Markets: A Step-by-Step Guide to the Markets, Products 
and Their Trading, 1st ed. (New York: FT Press, 2012). 
21 Rogers, Hot Commodities, 67–68. 
22 7 USC 1a(9) states that “[t]he term 'commodity' means wheat, cotton, rice, corn, oats, barley, rye, 
flaxseed, grain sorghums, mill feeds, butter, eggs, Solanum tuberosum (Irish potatoes), wool, wool tops, 
fats and oils (including lard, tallow, cottonseed oil, peanut oil, soybean oil, and all other fats and oils), 
cottonseed meal, cottonseed, peanuts, soybeans, soybean meal, livestock, livestock products, and frozen 
concentrated orange juice, and all other goods and articles, except onions (…) and motion picture box 
office receipts (or any index, measure, value, or data related to such receipts), and all services, rights, and 
interests (except motion picture box office receipts, or any index, measure, value or data related to such 
receipts) in which contracts for future delivery are presently or in the future dealt in.” 
23 For instance, George A. Fontanills, Getting Started in Commodities (John Wiley & Sons, 2007). 
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Commodity Description and Coding System,24 organized by the World Customs 

Organization, is an example. It lists “commodities” ranging from oil to musical 

instruments, including many goods that are not usually treated as commodities in the 

stricter sense, such as furniture, aircrafts and works of art.25 

The result is that there is a wide range of goods that end up being 

treated as commodities. CISG case law itself contains a long list of references to 

commodities as different among themselves as cobalt sulfate26 and women stockings.27 

Given this disparity, one must make a choice. The broader definitions 

are not of much help; it would make no sense to discuss the applicability of the CISG to 

a class of “commodities” as large as to include anything that is useful or valuable. 

Therefore, in this work, we shall use the term “commodity” to refer to goods that are 

fungible primary products28 that can be sold by means of a general description as to 

quality and quantity. This is an admittedly broad concept chosen to encompass both 

those commodities treated as such by the US CEA (7 U.S. Code § 1a(9)), such as crude 

oil, natural gas, soybeans, sugar, coffee, wheat and frozen concentrated orange juice, 

and less usual commodities for which there is no available futures markets, such as 

cobalt sulfate, iron molybdenum and scrap metal. While there are obvious specificities 

in the trade of each of these different commodities, it is a sufficiently narrow 

perspective to allow us to focus on markets that share many common traits. 

  

 
24 United Nations, “Harmonized Commodity Description and Coding System (HS),” United Nations 
International Trade Statistics Knowledgebase, 2017, 
unstats.un.org/unsd/tradekb/Knowledgebase/Harmonized-Commodity-Description-and-Coding-Systems-
HS: “The Harmonized [Commodity Description and Coding] Systems is an international nomenclature 
for the classification of products. It allows participating countries to classify traded goods on a common 
basis for customs purposes.” 
25 United Nations, “Commodity Trade Statistics Database,” accessed March 10, 2021, 
comtrade.un.org/db/mr/rfCommoditiesList.aspx. 
26 Cobalt Sulfate Case (CLOUT Case 171), 12 CLOUT 7 (Germany Federal Supreme Court 1996). 
27 AMC di Ariotti e Giacomini v. V.B. (CLOUT Case 726), 68 CLOUT 8 (Corte Suprema di Cassazione 
(Italy) 1998). It is important to state, however, that although the case summary refers to the goods as 
“commodities”, the term seems not to have been used by the Court itself in the original decision, issued in 
Italian. 
28 As defined in GATT 1947, Article XVI, Section B, paragraph 2, a primary product is “any product of 
farm, forest or fishery, or any mineral, in its natural form or which has undergone such processing as is 
customarily required to prepare it for marketing in substantial volume in international trade.” 
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1.3 Bias towards certain commodities and markets 

Although we refer indistinctly to commodities and commodity 

markets throughout the text, it is important to state that each commodity, as well as, in 

some cases, each different submarket for a particular commodity, will have their own 

specificities. As much as possible, I will try to keep the discussion on a broader level, so 

that the questions raised and conclusions reached are applicable generally to all, or at 

least most of, the commodities traded in and out of commodity exchanges around the 

world. 

There will be occasions, however, when a more concrete approach is 

necessary. Whenever this is the case, the reader might notice a tendency to use 

examples coming from the sugar markets, especially those ran by ICE (ICE Futures US 

and ICE Futures Europe) and, secondarily, to crude oil, petroleum products and grain 

markets, with a particular bias towards markets ran by the CME Group (encompassing 

the formerly independent Chicago Mercantile Exchange, the Chicago Board of Trade – 

CBOT and the New York Mercantile Exchange – NYMEX). The bias is mainly due to 

the author’s personal experience, but at times it is also a byproduct of the availability of 

case law and literature. I will strive to make it clear whenever I believe that any remark 

refers only to a specific commodity or to a particular subset of the commodities 

markets. Caution is recommended, in any case, because the main traits of these markets 

may not reflect those of other commodities, or even of the same commodities when 

traded in other venues. 

Finally, practically no references will be made to the trade of 

electricity, because although it is treated as a good in some jurisdictions, it ended up 

being expressly excluded from the scope of application of the CISG (Article 2(f)). 
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2 Contractual typology of the commodity 

trade 

  



12 
 

Since the scope of this study refers to the application of the CISG to 

commodity sales, it is important to describe the most frequent ways commodities are 

usually traded. 

It is traditionally said that a typical market for any commodity is 

divided into the cash market and the futures market. Although this classification is 

frequently found on texts about commodities, it is difficult to define “cash market.” For 

the time being, I will use it to refer to any trade that is not made in the futures market.29 

The cash market is subdivided into the spot market and the forward market.30 

Each category will have its own traits, which are going to be reflected 

on their contractual practice. We can therefore identify three main forms of commodity 

sales contracts: spot contracts, forward contracts and futures contracts.31 The categories 

mentioned above can be hierarchized in accordance with the following diagram: 

 

Figure 1. The main forms of commodity contracts 

There are contracts for the trade of commodities, however, that would 

perhaps deserve a separate branch in this more classical hierarchization. These contracts 

are often characterized by the fact that they are intended to remain in force for longer 

periods of time, during which a commodity is to be supplied by one party to the other 

on a steady basis. They could be categorized as cash contracts in the sense that they are 

not contracts entered into in the context of a futures market, but they are different from 

“ordinary” cash contracts in many aspects. These contracts are particularly common in 

markets for specific commodities, some of which will be studied in Section 2.5. 

  

 
29 Holbrook Working, “Futures Trading and Hedging,” The American Economic Review 43, no. 3 (1953): 
317. The author warns that there will be situations where “cash” will be used as a synonym to “spot”. For 
the sake of clarity, along this text, we will use “cash market” exclusively as the opposite of “futures 
market”. 
30 Anastasios G. Malliaris, Futures Markets, vol. 1 (Cheltenham: Edward Elgar, 1996), xi–xii. 
31 This categorization is widely adopted by legal scholars. See, for instance, Benjamin K. Leisinger, 
Fundamental Breach Considering Non-Conformity of the Goods (München: Sellier, 2007), 116–17. 
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2.1 Cash contracts 

Spot contracts are those made for the “immediate delivery of and 

payment for the product.”32 They are “ordinary” sales contracts33 in the sense that they 

provide for a simple exchange of goods34 for money. 

Forward contracts are transactions in which a buyer and a seller agree 

upon the sale of a certain quantity of goods for delivery and payment at a future time.35 

The essential difference between spot and forward contracts is, therefore, one of time: 

spot contracts provide for a sale to be performed immediately or in the very short term, 

while forward contracts provide for obligations that are to be performed in the future. 

This initial difference originates another peculiarity of the forward 

contracts. Forward contracts for the sale of commodities often include a peculiar type of 

clause regarding the determination of the price. Since these contracts are often entered 

into well in advance of the delivery and payment dates, and given the volatility that 

characterizes the market for most commodities, it is usually not desirable for the parties 

to stipulate a fixed price straight away. Instead, a clause will be included setting forth 

the rules for the future price determination. 

Often, such a clause will provide for an arithmetic calculation based 

on the publicly available market price of the commodity (for instance, the prevailing 

price in a certain commodity exchange).36 

Another, more complex model, is a clause providing for a period of 

time within which the seller may give notice to the buyer stating the price, which must 

be based on the prevailing price of the commodity in a previously agreed commodity 

exchange. If the pricing period expires without action by the seller, the price will be 

determined in accordance with the prevailing market price in this exchange, on a 

predetermined date.37 One might think that this situation places on the buyer the burden 

of the price variation until such time when the seller decides to “fix” the price, but the 

buyer can neutralize this initial disadvantage – and even profit on it – by hedging 

against this risk by using instruments available to her on a commodity exchange.38 

 
32 U.S. Commodity Futures Trading Commission, “Glossary,” CFTC Education Center, accessed March 
10, 2021, www.cftc.gov/ConsumerProtection/EducationCenter/CFTCGlossary/index.htm; Malliaris, 
Futures Markets, 1:xi. 
33 Fernando Eguidazu, “Las Bolsas de Mercancías y La Contratación de Futuros,” in Mercados de 
Futuros (Commodities), ed. Fernando Eguidazu (Madrid: ICE, 1978), 15–56. 
34 For a discussion as to whether commodities fit into the concept of “goods” for the purposes of the 
application of the CISG, see Section 3.1.1 below. 
35 U.S. Commodity Futures Trading Commission, “Glossary”; John C. Hull, Options, Futures, and Other 
Derivatives, 8th ed. (Boston: Prentice Hall, 2012), 5; Malliaris, Futures Markets, 1:xi. 
36 An example of a clause of this type, used in the context of oil trading, is given by David Long, Oil 
Trading Manual: A Comprehensive Guide to the Oil Markets (Amsterdam: Elsevier, 2003), 16.3:9. 
37 For an example of such a clause on a forward contract for white sugar, see Jonathan Kingsman, Sugar 
Trading Manual, 3a ed. (Cambridge: Woodhead, 2004), Appendix 3, 4. 
38 The hedging function of the commodity exchanges will be discussed on Section 0. 
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Finally, there are the futures contracts. The most usual definition of 

futures contracts describes them as legal agreements to buy or sell goods on a specific 

date or period in the future,39 a definition that offers nothing to set them apart from 

forward contracts. One usual way to explain the difference between forward and futures 

contracts is to say that while forward contracts (as well as spot contracts) are negotiated 

on an individual basis by the buyer and the seller, futures contracts are said to be 

“facilitated through a futures exchange,”40 where all contracts are “standardized 

according to quality, quantity, delivery time and place.”41 

Although this is, of course, true, it is submitted that these traits are 

also not actually distinctive of futures contracts. If a certain group of traders decide to 

fully standardize their cash contracts in relation to these parameters, this does not in 

itself convert them into futures contracts. On the other hand, although this may sound as 

a semantic paradox, not all futures contracts are for the delivery and payment in a future 

time. In certain circumstances, futures contracts may entail the immediate delivery of 

the traded good.42 

The real distinction between cash contracts and futures contracts 

stems, therefore, from the fact that futures contracts are necessarily negotiated in 

organized markets – exchanges –, a circumstance that is the root of many fundamental 

differences between these two classes of contracts, as will be seen in Section 0. These 

differences are such that a strong case can be made in the sense that futures contracts 

themselves can be categorized not as purchase and sale agreements, but rather as 

agreements to make contracts43 (this will be discussed on Section 2.2.5). This 

determination could even cast doubts as to whether the CISG should apply to such class 

of contracts, a discussion that will be the object of Sections 3.1.2.2, 3.1.2.3, 3.1.4.2 and 

3.1.5. 

As to the relative importance of each type of contract, it is said that 

the cash market – i.e., spot and forward sales – form the bulk of the commodity trading 

of all nations. Futures markets are considered a product of the evolution of the cash 

market, which creates the necessity of a more sophisticated instrument to allow for price 

discovery, hedging, and other features that the cash markets would not be able to 

provide by themselves.44 As such, futures contracts were said to exist in a lesser 

 
39 CME Group, “A Trader’s Guide to Futures: Thought Leadership with a Global Perspective,” 4, 
accessed March 10, 2021, www.cmegroup.com/education/files/a-traders-guide-to-futures.pdf. 
40 Ibid.; Hull, Options, Futures, and Other Derivatives, 7. 
41 CME Group, “A Trader’s Guide to Futures,” 4; Hull, Options, Futures, and Other Derivatives, 7. 
42 Strictly speaking, even in futures markets it may be possible to trade “spot” in the sense that, if a 
contract is made on the very last days before a delivery period, delivery will, as a practical matter, occur 
immediately. In this sense, the time of delivery and payment is also not a distinctive trait of futures 
markets in relation to cash markets. In this sense: Working, “Futures Trading and Hedging,” 315. 
43 Glenn Willett Clark, “Genealogy and Genetics of ‘Contract of Sale of a Commodity for Future 
Delivery’ in the Commodity Exchange Act,” Emory Law Journal 27 (1978): 1176. 
44 Henry H. Bakken, Futures Trading in Livestock: Origins and Concepts (Madison: Mimir, 1970), 64–
68. 
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number.45 Although this can be true to some extent, some futures markets have 

developed so much that on occasion it has been argued that this order may have been 

subverted: the futures markets become so important that they end up becoming a 

powerful driver (and, potentially, an element of disruption) of the regular functioning of 

the cash market.46 

  

 
45 Malliaris, Futures Markets, 1:xii. 
46 In this particular, see, for instance, Ruslan Kharlamov and Heiner Flassbeck, “When Commodities Get 
Hooked on Derivatives,” June 14, 2019, www.ft.com/content/896e47c8-8875-11e9-a028-86cea8523dc2. 
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2.2 Futures contracts 

2.2.1 An overview of the mechanics of commodities futures trading 

Spot and forward contracts are relatively simple and easy to 

understand insofar as they are rather standard sales contracts. Futures contracts, 

however, are a distinct thing. This Section is dedicated to describing the mechanics of 

commodity exchanges and how the transactions carried out therein are contractually 

structured. 

As seen, one usual manner of describing a futures contract is defining 

them as contracts to buy and sell commodities for future delivery, that differ from 

forward contracts insofar as the former are entered into in the context of an exchange, 

where contracts are highly standardized.47 This circumstance may seem at first to be 

only a detail, but has important implications, as we shall see. 

Commodity exchanges are marketplaces where the participants can 

negotiate one or a series of commodities. 

One of the best-known features of futures exchanges is the fact that 

the contractual terms governing the trades made therein are as standardized as they can 

be. The usual obligations of the parties for such transactions, such as acceptable quality 

standards, procedures for measurement, delivery mechanics etc. are identical in all 

contracts entered into the market. Even the quantity of product is fixed, meaning that the 

only way of transacting different quantities would be entering into more than one 

contract at a time. 

Sugar trading under the so-called Sugar No. 11 contract, traded within 

ICE Futures US, a commodity exchange operating in the United States, for example, is 

exclusively done through contracts for 50 long tons of sugar each. If a trader wants to 

buy or sell more than 50 long tons of the product, she must enter into more than one 

contract. Therefore, it is only possible to trade multiples of 50 long tons of sugar at each 

time.48 

The delivery dates are open to the choice of the parties, but only 

within time frames predetermined by the exchange. Sugar traded under the No. 11 

contract, for example, can only be delivered on January, March, May, July and October 

of each year.49 In such a context, the price is the only parameter of the contract that is 

left open. 

Although it is in principle possible for a company to request and 

obtain access to trade directly into a commodity exchange, the most straightforward 

 
47 Richard J. Teweles and Frank J. Jones, The Futures Game, 3rd ed. (New York: McGraw-Hill, 1999), 
28; Simon Fisher and Michael Hains, “Futures Market Law and Practice and the Vienna Sales 
Convention,” Lloyd’s Maritime and Commercial Law Quarterly, 1993, 534. 
48 ICE Futures US, “Rulebook” (n.d.). Rule no. 11. 
49 ICE Futures US, “Sugar No. 11 Futures,” ICE Website, accessed July 18, 2020, 
www.theice.com/products/23/Sugar-No-11-Futures. 
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way of gaining access to such a market is by establishing a contractual relationship with 

an intermediary who already has access to it.50 Such an intermediary is known in the 

United States as a FCM,51 more popularly known as commission houses52 and 

sometimes referred to as brokers53 (albeit this last term does not describe precisely the 

role that FCMs play in commodity exchanges54). 

In the context of a specific commodity exchange, there may be FCMs 

with the so-called clearing privileges, and FCMs holding no such privileges. Only 

FCMs with clearing privileges will be allowed to hold contractual positions directly 

within the exchange environment.55 If an FCM holds no clearing privileges in any given 

exchange, it will have to act through an FCM which does.56 

In order to obtain clearing privileges, an FCM has to be accepted by 

the clearing organization. Only FCMs meeting strict requirements regarding 

capitalization and risk management experience, among other usual criteria, will be 

allowed to become “clearing members” (i.e., be granted clearing privileges).57 As a 

clearing member, the FCM must contractually adhere to a set of rules and regulations 

enacted by the relevant clearing organization. 

Finally, it is also possible that final clients do not deal directly with 

the FCM; rather, they will often act through another intermediary, known as an 

introducing broker, who will receive the clients’ trading orders and place them through 

their FCM of choice.58 

In such a situation, the contractual relationships needed so that an 

individual or a legal entity may trade in an exchange could easily be as complex as the 

one illustrated by the following chart: 

 
50 Jon Gregory, Central Counterparties: Mandatory Clearing and Bilateral Margin Requirements for 
OTC Derivatives (Chichester: Wiley, 2014), 207. The alternative would be becoming a member of a 
clearing organization, something that is quite burdensome from financial and compliance standpoints, 
making it possible only for a few considerably large traders. 
51 U.S. Commodity Futures Trading Commission, “Understanding Contractual Obligations,” accessed 
March 10, 2021, www.cftc.gov/ConsumerProtection/EducationCenter/understandcontractobligations; 
Gregory, Central Counterparties, 207. 
52 Thomas A. Hieronymus, Economics of Futures Trading, 2nd ed. (New York: Commodity Research 
Bureau, 1977), 54. 
53 Teweles and Jones, The Futures Game, 28–29. 
54 Hieronymus, Economics of Futures Trading, 54. 
55 John W. McPartland, “Clearing and Settlement of Exchange Traded Derivatives,” Chicago Fed Letter, 
no. 267 (2009): 4; U.S. Commodity Futures Trading Commission, “Glossary.” 
56 McPartland, “Clearing and Settlement of Exchange Traded Derivatives,” 4; U.S. Commodity Futures 
Trading Commission, “Glossary” See “Omnibus Account”; Teweles and Jones, The Futures Game, 29. 
57 Intercontinental Exchange, Inc., “How Clearing Works,” ICE Website, accessed March 10, 2021, 
www.theice.com/publicdocs/How_Clearing_Works.pdf. 
58 U.S. Commodity Futures Trading Commission, “Understanding Contractual Obligations.” 
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Figure 2: exemplificative flowchart of a client order within a commodity exchange 

Each of the parties forming the “chain” of relationships illustrated 

above must have entered into at least one contract with another party.59 The client will 

normally have entered into service contracts with both the introducing broker and the 

FCM;60 the FCM carrying the client’s account will in turn have a contract in order to be 

able to place trades through the clearing FCM, which will be the entity actually placing 

trades in the exchange. In order to simplify the analysis, the illustrative examples we 

will devise throughout this work shall assume a simpler chain of parties, where a client 

has a contractual relationship directly with an FCM with clearing privileges. This chain 

can be represented by the following chart: 

 

Figure 3: simplified exemplificative flowchart of a client order within a commodity exchange 

In the next Subsection, I shall describe an exemplificative case of 

formation of a futures contract. 

2.2.2 The formation of a futures contract: the importance of clearing 

It should be noted that although futures exchanges share many traits, 

the process of contract formation in each of them may differ from the one described 

herein. Some of these differences are going to be analyzed in the following Subsection. 

The example below will be based on a context such as the one 

described on the previous section, where a client hires an FCM to handle her trading. 

Suppose that the client wants to sell a given commodity through an exchange. In order 

to do so, she has to place an order to sell such commodity on the relevant exchange. In 

the example, since the client does not hold clearing privileges, she would communicate 

such order to her FCM. For the purposes of this exemplificative transaction, we shall 

call this FCM the “Selling FCM.” 

Back when trading in commodity exchanges was carried out 

exclusively through the traditional open outcry system, the Selling FCM, after pre-

processing the client’s order so as to make sure it was acceptable (usually this means a 

determination as to whether the client has sufficient assets deposited with the FCM to 

cover initial margin and other financial requirements), would try to find a contractual 

 
59 In some cases, the relationship will take the form of a “membership” of an organization. This 
membership is often of associative nature rather than purely contractual. 
60 U.S. Commodity Futures Trading Commission, “Understanding Contractual Obligations.” 
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counterparty, acting through a floor broker.61 The floor broker was an individual who 

used to work literally standing in a trading pit or ring. To search for a potential 

contractual counterparty to the Selling FCM, such floor broker would shout aloud and/ 

or use standardized gestures to signal the sell order in hopes of finding some other floor 

broker carrying a compatible order to buy. If and when a counterparty was found, both 

brokers would scribble the trade details in snippets of paper known as chits and submit 

them to the exchange for registration.62 In the example, we can imagine that this second 

floor broker – the one carrying the buy order – was also working for an FCM, which we 

may call the “Buying FCM.” 

Since all the main commodity exchanges have transitioned to 

electronic trading systems, the open outcry system has been largely abandoned in favor 

of automatic electronic trading systems.63 The essential idea, however, remains the 

same. In exchanges operating electronically, the Selling FCM, also after due pre-

processing, will place the client’s order into the electronic system ran by the exchange, 

where it will be registered in an electronic order book64 (the electronic equivalent of 

shouting the order on the open outcry). If such book contains a purchase order placed by 

some other market participant, for the same commodity and delivery period, and for a 

compatible price, the exchange will then match such orders and register the transaction. 

Both orders will be deemed to have been executed.65 

Both on the case where the trade was completed through the open 

outcry and on the case where it was done electronically, we shall face, at this moment, a 

situation where the particulars of a trade will have been agreed. 

What happens next varies from exchange to exchange. There are 

fundamentally two systems: the novation system and the open offer system. The former, 

which is the most traditional of the two, is commonly adopted in the United States, 

while the latter is, reportedly, common in Europe.66 They represent different approaches 

to the clearing procedure, each leading to different interpretations of the particulars of 

contract formation (although the results, as we shall see, end up being very similar in 

both cases). 

In the novation system, when the parties reach agreement on a trade, a 

contract is deemed to have been entered into by and between them. I subscribe to the 

 
61 Secretariat of the International Cotton Advisory Committee, Cotton Trading Manual (Cambridge: 
Woodhead, 2005), Appendix 1, 3. 
62 Hieronymus, Economics of Futures Trading, 33–35. 
63 Jerry W. Markham and Daniel J. Harty, “For Whom the Bell Tolls: The Demise of Exchange Trading 
Floors and the Growth of ECNs,” Journal of Corporation Law 33, no. 4 (2008): 866. 
64 U.S. Commodity Futures Trading Commission, “Glossary.” See “order book”. 
65 Even this description might be seen as a simplification of the actual process; there are different types of 
orders and the actual “matching” may also involve other circumstances. For the example, the typical 
straightforward trade should suffice. 
66 Robert R. Bliss and Robert S. Steigerwald, “Derivatives Clearing and Settlement: A Comparison of 
Central Counterparties and Alternative Structures,” Economic Perspectives 30, no. 4 (4th Quarter 2006): 
25. 
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understanding that FCMs acting on a client’s order act on their own names – not the 

clients’ – when trading,67 and therefore will describe the situation as one where a legal 

contract has been formed between the Selling FCM and the Buying FCM.68 The legal 

relationship existing immediately after the trade is completed (whether this is a sales 

contract shall also be the object of discussion in Section 2.2.5) can be illustrated by the 

following diagram: 

 

Figure 4: Contractual relationship resulting from an exchange trade, before clearing 

Under this conception, the contract formed after the sell and purchase 

orders are matched is represented in the diagram by the diamond shape. The arrows, 

representing the relationship between each client-FCM pair are of a different nature, to 

be discussed on the following Subsection. 

On an exchange working under a novation system (e.g., ICE Futures 

US or the CME), the relevant futures exchange will acknowledge the contract between 

the FCMs and, assuming that there are no issues to be resolved in relation to the trade 

details,69 pass it on to the clearing organization so that it can be cleared. 

On a novation system, the clearing is a process through which the 

counterparty to each party of the trade will be replaced by a central clearing 

organization,70 also known as a clearinghouse. This procedure is normally described as 

occurring through novation:71 a previously existing bilateral contract, formed between 

the two original proponents, is replaced by two new, separate contracts, each one 

between one of the parties of the original contract and the clearinghouse. 

After the original contract between the two FCMs is cleared, it ceases 

to exist, and two separate contracts will come into existence. The result is that each 

FCM shall separately become a party of a contract with the centralized clearing 

organization. From this moment on, the FCMs who had originally entered into the 

 
67 This view must, however, be taken with a grain of salt. The legal status of the relationship between 
client and FCM is subject to some doubt. This matter will be discussed on the following section. 
68 A description of the cleared contract as being a contract between FCM and clearing organization can be 
found in the following texts: Teweles and Jones, The Futures Game, 28; John McPartland, “Clearing and 
Settlement Demystified,” Chicago Fed Letter, no. 210 (2005): 2; Long, Oil Trading Manual, chap. 6.2:1; 
Craig Pirrong, The Economics of Central Clearing: Theory and Practice (New York: ISDA, 2011), 
www2.isda.org/attachment/MzE0NA==/ISDAdiscussion_CCP_Pirrong.pdf.  
69 This was often the case when trading was carried out between floor traders. Since trading would be 
recorded independently by each floor trader and inserted in the system, there could be differences 
between what was informed by each trader. These differences had to be reconciled before the trade could 
be further processed. About this, see Hieronymus, Economics of Futures Trading, 35. 
70 Teweles and Jones, The Futures Game, 32. 
71 McPartland, “Clearing and Settlement Demystified,” 2; Long, Oil Trading Manual, chap. 6.2:1; 
Pirrong, The Economics of Central Clearing. In the common law tradition, the novation is a contract that 
extinguishes one obligation and substitutes it for a new one. See Henry Campbell Black, “Novation,” in 
Black’s Law Dictionary (St. Paul: West Publishing, 1990). 
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contract as Selling FCM and Buying FCM are no longer parties to the same contract 

and, therefore, are no longer bound to each other. Once the contract is cleared, the 

obligations of each FCM are to the central clearing organization only (and, of course, so 

are their rights). 

Under the open offer system, the approach to the contract formation is 

different, insofar as no contract is formed until the orders given by both seller and buyer 

are accepted by the clearing organization. Upon acceptance, two contracts are 

simultaneously formed: the parties to each of these contracts will be the clearing 

organization and one of the FCMs.72 

One might wonder what the best way is to describe the situation of the 

contract before clearing takes place. When considering the issue from a civil law 

approach, it might be argued that in the novation system, the contract is first entered 

into by the parties under the condition precedent – which in the civil law tradition would 

be named a “suspensive condition”: condición suspensiva (in Spanish); condition 

suspensive (in French); condizione sospensiva (in Italian); condição suspensiva (in 

Portuguese); aufschiebende Bedingung (in German) – that it be later cleared. The notion 

of “suspensive condition” is that the efficacy of the contract remains suspended until the 

occurrence of an uncertain fact in the future. In this sense, it seems that the only 

obligation that would be subject to a condition of sorts would be an implied covenant to 

submit the contract for clearing – an obligation conditioned upon the acceptance of the 

trade by the clearinghouse. Otherwise, in the novation system, the contract is deemed to 

be effective since its formation between the FCMs originally involved. By the time the 

contract is cleared, it therefore was already effective. Clearing therefore represents the 

moment when the original contract is novated by being “split” in two, with a new party 

replacing each of the original counterparties. In the civil law tradition, this would be 

akin to a contractual “cession” (assignment): cesión (in Spanish), cession (in French); 

cessione (in Italian); cessão (in Portuguese); Vertragsübertragung (in German). In the 

present state of things, the determination of what happens before clearing is of reduced 

importance, if at all, as, for practical considerations, clearing occurs immediately upon 

the formation of the contract. In the open offer system, in accordance with the 

description adopted, the original contract between the two parties would instead 

resemble a sort of preliminary agreement whereby each of the parties undertake to make 

a contract with the clearinghouse, subject to the acceptance, by the clearinghouse, of the 

agreed terms. 

The open offer system seems to be especially well-tailored for 

situations where both trading and clearing are electronic processes. In exchange trading, 

it is essential that the information about all contracts entered into be spread immediately 

 
72 Bliss and Steigerwald, “Derivatives Clearing and Settlement,” 25–28. A concrete example is offered by 
the ICE Clear Europe Rulebook, Rule 401(a)(i), which describes the clearing mechanism as follows: “two 
Contracts shall arise automatically, one between the Selling Counterparty and the Clearing House and the 
other between the Clearing House and the Buying Counterparty (...) at the moment that (...) the relevant 
orders are matched (...).” 
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– this is of the essence of exchange trading, be it commodity exchanges or stock 

exchanges, because the price of one trade serves as a reference to all following trades. 

Therefore, in a context where the very existence of the trades is subject to clearing, 

clearing must occur immediately. ICE Futures Europe is an example of commodity 

exchange operating under the open offer system.73 

Currently, the practical difference between the two systems for the 

average trader is reduced. Virtually every important commodity exchange has 

implemented an electronic trading system, and particularly after the financial crisis of 

2008, the systems adopted by exchanges and clearing organizations are being improved 

so that clearing through novation has been occurring on times increasingly close to that 

of the actual trade. Therefore, it is not an exaggeration to say that, nowadays, clearing in 

futures exchanges is immediate, or “real time.”74 Therefore, even under the novation 

system, the period of time between the contract being entered into by the two original 

parties, and it being cleared (i.e., the lifespan of the contract existing solely between 

FCMs) is, in normal conditions, infinitesimally short. 

Arguably, the clearing mechanism is the main distinctive feature of 

futures contracts in comparison with cash contracts75 and, until recently, also in 

comparison to other, non-exchange-traded derivatives.76 All trades made within 

commodities exchanges are either cleared or entered into directly with the 

clearinghouse.77 

Regardless of the system adopted by the relevant exchange, the result 

of the clearing procedure is that the clearing organization becomes the counterparty for 

each side of the original transaction:78 it becomes the buyer of the commodity sold by 

every Selling FCM, and the seller of the product bought by every Buying FCM.79 The 

diagram illustrating this situation is as follows. It is of note that there are now two 

diamond shapes, representing the two contracts that emerged from clearing: 

 
73 See ICE Clear Europe clearing rule no. 401. This approach to contract formation applies only to certain 
contracts, though; some are cleared through the traditional novation system. 
74 About real-time clearing, see Will Rhode, “OTC Real-Time Clearing: The New Race to Zero,” CME 
Group Website, January 2013, www.cmegroup.com/trading/otc/files/otc-real-time-clearing.pdf. The text 
refers to clearing of over-the-counter contracts, but its rationale applies to exchange contracts as well. 
75 Luiz Gastão Paes de Barros Leães, “A Estrutura Jurídica Dos Mercados de Futuros,” in Pareceres, 1st 
ed., vol. 1 (São Paulo: Singular, 2004), 21; Franklin R. Edwards, “The Clearing Association in Futures 
Markets: Guarantor and Regulator,” Journal of Futures Markets 3, no. 4 (1983): 386–387, reports that for 
some time, there were futures exchanges that did not operate with clearing organizations, such as the 
London Metal Exchange. The lack of a clearing organization prevented traders operating on these markets 
from offsetting their positions by entering into trades opposite to their open positions. 
76 Currently, there is a clear trend in the sense of introducing centralized clearing to contracts entered into 
outside of the exchange environment – the so-called over-the-counter (OTC) derivatives. 
77 Christopher L. Culp, “OTC-Cleared Derivatives: Benefits, Costs, and Implications of the ‘Dodd-Frank 
Wall Street Reform and Consumer Protection Act,’” Journal of Applied Finance 20, no. 2 (2010): 112; 
McPartland, “Clearing and Settlement of Exchange Traded Derivatives,” 2. 
78 Hieronymus, Economics of Futures Trading, 43–47; U.S. Commodity Futures Trading Commission, 
“Glossary”, “clearing organization”; Paes de Barros Leães, “A Estrutura Jurídica Dos Mercados de 
Futuros,” 19. 
79 U.S. Commodity Futures Trading Commission, “Glossary.” See “clearing organization”. 
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Figure 5: Contractual relationship resulting from an exchange trade, after clearing 

This role of the clearinghouse is important for several reasons. One of 

the most advertised advantages of a market with a centralized counterparty (i.e., a 

clearing organization) is that it represents a better approach to risk-management, when 

compared to several isolated parties contracting to each other.80 

Clearing organizations typically impose stringent requirements, both 

financially and otherwise, to persons or entities who are to become members (i.e., 

allowed to carry trades on their own behalf). They also collect security from these 

members, both in the form of cash deposits and in the form of liquid assets. The security 

provided by these members has to be reinforced as their exposure to risk increases as a 

result of the transactions in which they engage, through a procedure where their 

contractual risk is constantly assessed and the assets and/or positions they carry are 

marked to market, allowing the amount of security provided to be constantly adjusted. 

These practices are collectively known as the margining system.81 

Since the clearing organization acts as a counterparty to every person 

trading in the market, every trader is exposed to the same credit risk – that of the 

clearinghouse. This is why it is said that the clearinghouse guarantees every trade once 

it is cleared.82 Because risk exposure of each clearing member is constantly recalculated 

to take into account the potential impact caused by market prices on each member’s 

position, it is expected that security provided will be sufficient to cover all of, or at least 

most of, the obligations of a party, even if it suddenly goes bankrupt. As a last resort, 

since every member has an interest in the solvency of the clearing organization, the 

organization can call its members for financial aid, thus “socializing” any losses that 

cannot be offset by appropriation of security. The sequence of funds that can be 

accessed is called the “default waterfall.”83 

The sooner a trade is cleared, the less time each of the original 

contractual counterparties will be exposed to the individual credit risk of the other 

party.84 Immediate clearing reduces credit exposure of individual FCMs to a minimum, 

 
80 Bliss and Steigerwald, “Derivatives Clearing and Settlement,” 24. 
81 Ibid., 25. 
82 Hieronymus, Economics of Futures Trading, 43; Markham and Harty, “For Whom the Bell Tolls: The 
Demise of Exchange Trading Floors and the Growth of ECNs,” 871; Paes de Barros Leães, “A Estrutura 
Jurídica Dos Mercados de Futuros,” 20; Luiz Gastão Paes de Barros Leães, “Mercado de Futuros e 
Liquidação Compulsória,” in Pareceres, 1st ed., vol. 1 (São Paulo: Singular, 2004), 194. 
83 Pirrong, The Economics of Central Clearing, 21; Intercontinental Exchange, Inc., “How Clearing 
Works,” 2; Carmen Alonso Ledesma and Ana Felícitas Muñoz Pérez, “Organización y gobierno de las 
cámaras de contrapartida central,” in Estudios jurídicos sobre derivados financieros, ed. Carmen Alonso 
Ledesma et al. (Madrid: Civitas, 2013), 160. 
84 This concern obviously exists only in exchanges working under the novation system. 
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since it is virtually impossible that one of the contractual counterparties becomes 

insolvent before any given trade has been cleared.85 

Apart from the risk management aspect, the fact that all contracts in 

an exchange are cleared is also the basis for another distinctive feature of futures 

contracts: after clearing occurs, the original contractual counterparties no longer have a 

direct contractual relationship between them. As such, they no longer depend on each 

other’s preferences as to if or how the contract will be performed. Indeed, all futures 

contracts that provide for the physical delivery of goods86 also allow that the parties free 

themselves of this obligation by liquidating the contract for a financial difference before 

the expected delivery date. 

More concretely, in all futures contracts that provide for the 

possibility of physical delivery, once a seller goes short (i.e., has entered into a contract 

as a seller87), this short position may be held until either (i) the contract is financially 

liquidated (“closed”), through the execution of an order to purchase that offsets the 

previous sale88 or (ii) the delivery period begins, and the party becomes obligated to 

perform a delivery of physical sugar. This is also valid for the long side of the trade – 

the buyer –, who can either close his side of the trade by selling an equivalent amount of 

goods or opt to receive the actual commodity.89 

This is a fundamental difference between cash contracts and futures 

contracts.90 In a cash contract, each of the parties would only be able to unilaterally 

terminate the contract for a financial settlement if there was contractual stipulation in 

this sense. Absent such a provision, the only way out of a contract would be that the 

counterparty agreed to unwind the trade. In a forward contract that is primarily made to 

provide for the purchase and sale of a physical good, it would hardly make sense that 

every such contract contained a clause entitling each party to liquidate the contract 

financially instead of performing the obligation of delivering or taking delivery of the 

goods. This would create an unbearable uncertainty as to whether the contract would be 

prematurely terminated (i.e., liquidated) by the other party, rendering it essentially 

useless for those interested in receiving or delivering the actual commodity.91 

 
85 The virtual non-existence of delay between an agreement being reached between market participants 
and the clearing is a trait of the systems working under the “open offer” approach, as described by Bliss 
and Steigerwald, “Derivatives Clearing and Settlement,” 25. 
86 The distinction is needed because there are futures contracts that are purely financial, which simply do 
not provide for the delivery of anything. These contracts are obviously outside of the general scope of 
interest of this work, but will be mentioned on the context of the discussion of the object of the futures 
contract for conceptual reasons. 
87 Hieronymus, Economics of Futures Trading, 42. 
88 Ibid. 
89 Ibid. 
90 Franklin R. Edwards, “The Clearing Association in Futures Markets: Guarantor and Regulator,” The 
Journal of Futures Markets 3, no. 4 (1983): 369. 
91 There are forward contracts that do provide for the possibility of anticipated liquidation by means of the 
payment of a price difference. This trait approximates them to derivative contracts, giving them a two-
fold function of serving both as a contract for the sale of a commodity and as an instrument to hedge 
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When the centralized clearing organization becomes the counterparty 

in all contracts, all that is required for a contract to be liquidated in cash is that any other 

market participant agree to enter into a contract for the opposite transaction.92 The 

likelihood of any market participant managing to liquidate a contract financially if she 

so decides therefore greatly increases, as it is sufficient that any other market participant 

be willing to enter into a new, opposite transaction, with the former. All market 

participants, therefore, can enjoy the increased possibility of liquidating their contract in 

cash, without having to forgo their own ability to receive the physical goods if they so 

prefer. This is not only beneficial to the individual who may want to liquidate her 

position; it increases the liquidity for everyone else in the market, potentially increasing 

the amount of people willing to enter into transactions at any given time93 and creating a 

more optimized way for any two participants with matching interests to find each other. 

Financial liquidation of a futures contract in advance of the delivery 

period is not merely allowed; statistically, it is the most likely outcome for any futures 

contract. The percentages of contracts settled for cash – i.e., contracts that never result 

in delivery of any good – range from over 98%94 to 99.6%,95 depending on the source. 

Therefore, under futures contracts, the actual delivery of the physical product is, by far, 

the exceptional outcome.96 

When a seller wants to deliver the physical product, she must usually 

send a notice of intent to delivery to the clearing organization97 (albeit in some cases it 

is sufficient to hold an open position until the delivery period98). A similar procedure is 

expected from the buyer who wants to receive the physical commodity. Only upon the 

beginning of the delivery period, the clearing organization will match the remaining 

sellers to the remaining buyers,99 so that an actual delivery of physical products may 

take place. 

As mentioned above, clearing a trade means that the original parties of 

such trade are no longer bound to each other by a direct contractual relationship. This 

means that the original seller is free to decide whether she will actually deliver the 

goods or liquidate the contract in cash, regardless of whatever the original buyer would 

prefer – and vice-versa.100 The offsetting transaction may be entered into with any other 

 
against price fluctuations. One such example is the SUKO 90 standard form, to be briefly discussed in 
Section 3.1.2.1 below. 
92 Edwards, “The Clearing Association in Futures Markets,” 1983, 370. 
93 Bliss and Steigerwald, “Derivatives Clearing and Settlement,” 26. 
94 Teweles and Jones, The Futures Game, 29; Hieronymus, Economics of Futures Trading, 4. 
95 Chris McMahon, “Financial Settlement vs. Physical Delivery,” Futures Magazine, July 25, 2006, 
www.futuresmag.com/2006/07/24/financial-settlement-vs-physical-delivery. 
96 U.S. Commodity Futures Trading Commission, “Futures Markets Basics,” CFTC Education Center, 
accessed March 10, 2021, 
www.cftc.gov/ConsumerProtection/EducationCenter/FuturesMarketBasics/index.htm. 
97 U.S. Commodity Futures Trading Commission, “Glossary.” See “Notice of Intent”. 
98 ICE Futures US, Rulebook. Rule no. 11.06. 
99 U.S. Commodity Futures Trading Commission, “Glossary.” See “Notice of Intent”. 
100 Eguidazu, “Las Bolsas de Mercancías.” 
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market participant willing to do it, and only on coincidence such other participant will 

be the exact same entity or person who was the counterparty of the original trade. In this 

sense, buyers and sellers in the commodity exchange environment are as fungible as the 

commodity itself.101 Likewise, the buyer matched with the seller on the moment that the 

original trade is initially entered does not have to be (and will probably not be) the same 

entity receiving the physical sugar to be delivered by such seller, if any physical deliver 

is to be made at all. 

The conclusion is that although the execution of the orders issued by 

both seller and buyer – the moment a trade is deemed as completed – may result in the 

formation of a contract between FCMs (this would be the case on exchanges adopting 

the novation system), such contract is short spanned by its own nature. It is created only 

to be novated (by being cleared) shortly after. 

More strikingly, in practice, no legal relationship is created at this 

moment between the party we usually call “seller” (i.e., the client of the Selling FCM) 

and the party we usually call “buyer” (i.e., the client of the Buying FCM). Although 

there is agreement between them in relation to price, goods and even delivery date, 

buyer and seller owe no obligations to each other. In fact, normally, buyer and seller, at 

this point in time, are unknown for each other, since the only visible entities in the 

books of the exchange are the FCMs acting for each party.102 

Once the original contract has been cleared, by the time the original 

seller issues a notice of intent to deliver (if she does so at all), the original buyer will 

most likely have already liquidated his position financially. Even if she has maintained 

her position, intending to receive the physical commodity, the probability of the original 

buyer and seller being assigned to each other as deliverer and receiver of the actual 

commodity is the same as the probability of any other pair of deliverer and receiver 

being formed. Put another way, the commodity sold by the seller may be delivered to 

any other buyer who has bought such commodity in the same exchange for the same 

delivery period. Furthermore, both when placing the order and on the final matching 

process carried out by the exchange or clearing entity, the party normally does not get to 

choose their contractual counterparty (they can do so, but only under specific and 

exceptional circumstances103). 

However, this is not to say that the execution of an order issued by a 

client will not have any obligational effect. Much on the contrary: once an order is 

 
101 This is usually referred to as the “impersonality” of the market. See, for instance: Hieronymus, 
Economics of Futures Trading, 100; See also McPartland, “Clearing and Settlement of Exchange Traded 
Derivatives,” 2. 
102 Eguidazu, “Las Bolsas de Mercancías.” 
103 For example: parties negotiating outside of the commodities exchange environment may use futures 
positions held in the exchange to settle the prices of commodities to be delivered in a privately negotiated 
contract – a procedure known as ‘against actuals’. The parties must give notice to the exchange so that the 
matched positions can be excluded from the final matching process. See “Exchange for Physicals (EFP)” 
in U.S. Commodity Futures Trading Commission, “Glossary.” 
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executed and a futures contract is made, all of the parties involved are irrevocably 

bound to some obligations.104 

The Selling FCM will be bound to a future obligation of delivery 

(albeit coupled with the option to liquidate the contract financially prior to the delivery 

date) and will also be bound to obligations such as providing margin – funds that act as 

collateral to secure the future performance of the contract or at least equitable 

indemnification in case of default105 – and to provide cash or at least collateral if the 

market moves against its interests in the trade. The Buying FCM will be bound to a 

future obligation of taking delivery, also coupled with the option to liquidate the 

contract financially prior to the delivery date, and will also be subject to margining and 

cash adjustment obligations. 

The clients of each FCM will most likely be subject to obligations that 

mirror those of the FCM before the clearing organization (for instance: to provide 

collateral roughly corresponding to the margin requirements that the client’s position 

generates to the FCM), as well as other obligations not directly related to the 

commodity, such as observing exposure limits set by the exchange.106 The clients’ 

obligation will be due only to their own FCM. 

The FCM acting for each client is the entity actually entering into a 

contract for a commodity transaction, as seen. In doing so, it acts not in the capacity of a 

mere attorney-in-fact; it will act on its own name.107 Indeed, any debts generated by the 

position taken by the FCM following the execution of a client order – such as margin 

calls due to the clearing organization – are liabilities of the FCM. The FCM, through its 

contractual arrangement with the client, will probably attempt to relay any obligations 

to the client, but if the client does not (or cannot) comply, the FCM must pay upfront, 

and then take any applicable measures against their client to recover any amounts so 

spent. The FCM, therefore, bears a considerable risk, this being an important reason 

why the requirements to become a clearing FCM are so strict. 

In this sense, even if the client of each FCM normally sees itself as a 

buyer or a seller of a commodity, each futures contract entails a whole set of legal 

relationships, not just a simple sale. 

2.2.3 The contract between the FCM and its client 

I shall now delve in some more depth on the terms of the relationship 

between the client and his FCM. 

 
104 This is true in virtually all cases. However, on very extreme situations, where there is an understanding 
in the sense that the market malfunctioned, trades can be cancelled by intervention of the exchange. For 
such an example, see Michael J. Panzner, The New Laws of the Stock Market Jungle: An Insider’s Guide 
to Successful Investing in a Changing World (London: Pearson Education, 2004), 33–34. The mentioned 
case happened on a futures market, but the relevant contract was for an index, not for commodities. 
105 Bliss and Steigerwald, “Derivatives Clearing and Settlement,” 25. 
106 Hieronymus, Economics of Futures Trading, 55. 
107 This will be discussed in the next section. 
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It was submitted in the previous Section that, when trading, FCMs act 

on their own name, even when executing orders given by a client. 

In doing so, I touch another issue that may be more complex than it 

initially seems. There are two issues at hand: the first one is that the client-FCM 

relationship is treated differently across different exchanges and clearing organizations; 

the second one is that the concept of agency – the contractual type that best describes 

such relationship, as discussed below – varies across jurisdictions. I shall briefly address 

both issues. 

It is generally said that there are two different clearing models: the 

agency model and the principal (or principal-to-principal) model.108 As one might 

guess, in the agency model, the FCM that carries a client position is deemed to act as an 

agent of the client. The client, therefore, would be the legal counterparty of the clearing 

organization in any given contract. In the principal model, the FCM is deemed as the 

legal counterparty of the clearing organization. The agency model is said to be 

predominant on the United States, while the principal model is said to be the most 

common in Europe.109 

In the principal clearing model, it is quite evident that the FCM acts 

on its own name, since it is recognized from the outset that the FCM itself is the party of 

the futures contract (or other derivative contract) formed with the clearing organization. 

As an example, the LCH.Clearnet110 standard agreement with clearing members 

textually states that when entering into contracts with the clearing organization, FCMs 

shall act as principals and not as agents.111 

On the other hand, in the agency clearing model, although the FCM is 

said to act as an agent of the client, this circumstance is not always clear. In fact, even 

though in the United States this relationship is quite clearly referred to in statute as an 

agency relationship,112 the rules governing the relationship between the clearing 

 
108 Gregory, Central Counterparties, 208. 
109 Stan Renas, Noah Melnick, and Chris Davis, “OTC Derivatives Clearing: How the Agency and 
Principal Models Compare,” International Financial Law Review, March 2012; Pauline Ashall et al., 
“Client Clearing of Derivatives in Europe – a Client’s Perspective.” (Linklaters LLP, September 2, 2015), 
3. 
110 LCH.Clearnet is a clearing organization controlled by a holding company incorporated in the United 
Kingdom, with operating entities acting in the United Kingdom, Luxembourg, France and the United 
States. See: www.lch.com/about-us/company-structure. 
111 Clause 2.12 states as follows: “The Firm [i.e. the clearing member] agrees that in respect of any 
Contract for which central counterparty services are to be provided to the Firm by the Clearing House in 
accordance with the Rulebook, including, but not limited to, any contract made by the Firm under 
Exchange Rules on the floor of a Market (or through a Market's automated trading system) or otherwise, 
whether with a member of that Market or with a client or with any other person, and including any 
Contract entered into in an OTC market, the Firm shall contract as principal and not as agent.” The full 
text of the contract can be found on www.lch.com/documents/731485/762530/clearing-membership-
agreement-2013-latest-version.pdf. The quote clause belongs to a standard agreement to be entered into 
with LCH.Clearnet Ltd., the operating entity of LCH.Clearnet in the United Kingdom. 
112 17 CFR Rule 39.12(b)(6)(i) and (ii): “A derivatives clearing organization that clears swaps shall have 
rules providing that, upon acceptance of a swap by the derivatives clearing organization for clearing: (i) 
The original swap is extinguished; (ii) The original swap is replaced by an equal and opposite swap 
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organization and a FCM representing a client often seem to indicate that the FCM acts 

as a principal. 

These mixed traits have made it difficult throughout the legal history 

of the futures markets to reach a clear conclusion as to what the nature of this 

relationship was. I will proceed to analyze some of the aspects of the dissent among 

commentators as to the “real nature” of this relationship, because the discussion is 

illustrative of its uniqueness. 

Let us start by examining the elements of the client-FCM relationship 

that support the understanding in the sense that the FCM acts as a principal when 

entering into a futures contract. 

One of such elements is the language of the terms of the rulebooks of 

some clearing organizations, even within the United States, where the agency model is 

supposedly dominant. Part 4 of the ICE Clear US rulebook contains provisions 

governing the clearing mechanism. Let us examine the wording of the first paragraphs 

of its first rule (Rule 401 – Acceptance for Clearance): 

“(a) The Corporation [i.e., the clearing organization], by accepting a 

Contract offered to it for clearance by or on behalf of a Clearing 

Member, shall assume, in the place of each Clearing Member that is a 

party to such Contract, all liabilities and obligations imposed thereby to 

the Clearing Member that is the other party thereto, to the extent 

provided in Rule 401(b), and shall succeed to and become vested with all 

rights and benefits accruing therefrom. Such assumption by the 

Corporation shall terminate all liabilities and obligations of the Clearing 

Member whose Contract is so accepted to the other Clearing Member 

which was a party to such Contract. 

“(b) The liabilities and obligations of the Corporation arising pursuant 

to Rule 401(a) shall be subject to the following limitations: 

“(i) Such liabilities and obligations shall extend only to Clearing 

Members. Without limiting the generality of the foregoing, the 

Corporation shall not have any liability or obligation arising out of or 

with respect to any contract to any customer of a Clearing Member or 

any Exchange member which acted as a broker for a customer or a 

Clearing Member.” 

The first aspect of the wording that deserves attention is that all 

references to the contracting parties are always to “Clearing Members,” who, in 

accordance with the ICE Clear US by-laws, are exclusive holders of the privilege of 

clearing contracts with the clearing organization.113 As we have pointed out, clients seek 

FCMs mostly because they either cannot or do not want to bear the obligations that 

 
between the derivatives clearing organization and each clearing member acting as principal for a house 
trade or acting as agent for a customer trade; (…)” (emphasis added). 
113 In accordance with Articles 1 and 5 of the ICE Clear US by-laws. 
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come with membership.114 Based on this element of the reality of the relationship 

between client, FCM and the clearing organization, it seems sensible to conclude that, 

even if it somehow acts as an agent of the client, the FCM is the party that becomes 

bound to an obligation to the clearinghouse. This is corroborated by the explicit 

exclusion contained in Rule 401(b)(i), according to which the liabilities and obligations 

of the clearing organization “shall extend only to Clearing Members,” and also shall not 

extend “to any customer of a Clearing Member.” The client, therefore, does not become 

personally obligated to the clearinghouse, which makes sense, considering the concept 

of clearing membership. 

Similar rules seem to have been around for a long time: it is reported 

that as early as 1924, the rules of the Board of Trade of the City of Chicago required 

that all brokers contracted on the floor as principals.115 

Of course, those rulebooks are no more than contract clauses, insofar 

as clearing organizations are private entities with no legislative powers.116 The FCMs 

agree to be bound to them when they become members of the clearing organization, and 

clients usually undertake to observe these rules by force of the service agreements that 

they sign in order to operate in exchanges through FCMs. 

Admittedly, it must also be said that rules imposed, for instance, by 

the CME Group clearinghouses are drafted in a way that makes it unclear whether the 

clearing member enters into a contract as a principal or as an agent. 

Even so, the wording of some contracts between FCMs and clients 

also imply that FCMs consider themselves to be implicated as principals. For instance, 

the standard terms of the customer agreement drafted by FC Stone, a FCM located in 

Chicago, contains a clause with the following wording: 

“Customer agrees to deliver to FCM, at least two business days prior to 

the delivery date, any commodity or property, or documents representing 

ownership of same (including but not limited to warehouse receipts), 

previously sold by FCM on Customer’s behalf, which FCM in its sole and 

absolute discretion deems necessary to effect a good delivery pursuant to 

the rules and delivery procedures of the contract market on which the 

delivery is contemplated. If at any time Customer shall be unable to 

deliver to FCM any commodity or other property previously sold by FCM 

 
114 Gregory, Central Counterparties, 210. 
115 Telford Taylor, “Trading in Commodity Futures - A New Standard of Legality,” Yale Law Journal 43 
(1934 1933): 68. 
116 M. Markovic, “The Futures Broker and Client Relationship in Australia,” Corporate & Business Law 
Journal 2 (1989): 95. It is true that, due to their importance to the financial markets in general, exchanges 
and clearing organizations are increasingly acquiring the status of entities of public interest. However, the 
increased public scrutiny generally refers more to the disturbs that financial derivatives cause to the 
economy than to technical rules regarding the nature of the relationship between FCMs and clients. 
Regarding the increased importance of derivatives, see Ledesma and Muñoz Pérez, “Organización y 
gobierno de las cámaras de contrapartida central,” 142; and, specifically regarding commodity-related 
derivatives, Kharlamov and Flassbeck, “When Commodities Get Hooked on Derivatives.” 
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on Customer’s behalf, Customer authorizes FCM, in FCM’s sole 

discretion, to borrow or buy and deliver the same, and Customer shall 

immediately pay and indemnify FCM for any Losses which FCM may 

sustain from its inability to borrow or buy any such security, commodity 

or other property.”117 

It is submitted that if the FCM did not consider itself to be a principal, 

it should not be so concerned about fulfilling the delivery obligation, to the point of 

going to the lengths of borrowing or buying substitute commodities in order to do it. 

Other elements in favor of the “FCM as principal” position derive 

from the mechanics of the established relationship between FCM, client and clearing 

organization. 

One of these is the way the margining system works. As we have 

seen, margin is collateral that is provided by clearing members to secure their 

performance of the cleared contracts. Clearinghouses collect margin when a contract is 

entered into, but may also collect variation margin, i.e., additional collateral whenever 

price movements or other circumstances increase the financial exposure of the clearing 

member. 

In accordance with virtually all clearinghouse regulations, the entity 

primarily responsible for providing margin is the clearing member. Margin 

requirements are calculated on the basis of the aggregate position of the party subject to 

risk exposure. Since at any given moment a FCM may carry a combination of 

proprietary positions (trades entered into by the FCM on its own behalf) and positions 

taken on behalf of more than one client, margins called against a FCM will result from 

the combined risk of positions ultimately belonging to different entities. This may result 

in a situation where the FCM may be under no obligation to contribute margin, but may 

want nonetheless to request margin form a client, if such client’s net position represents 

a risk to the FCM.118 Normally, FCMs terms of service will contain a reservation of 

rights to discretionally call for margin regardless of any determination by the clearing 

organization,119 and this is precisely because it is of the essence of the relationship 

between FCM and client that the FCM has to bear the credit risk of the client. 

The combination of these factors probably justifies that early case law 

in the United States considered that FCMs acted on their own name, and not on their 

client’s name. The influential Justice Holmes, on a case argued in 1905, described 

trading on futures as sales and purchases where the members traded “always as 

 
117 Clause 12 of the Futures & Exchange-Traded Options Customer Agreement. Full text available on: 
accountforms.intlfcstone.com.s3.amazonaws.com/FCM-AgreementandDisclosures-20160311.pdf.  The 
law governing the agreement, in accordance with Clause 28, is that of the State of Illinois, on the United 
States. 
118 Markovic, “The Futures Broker and Client Relationship in Australia,” 93. 
119 For a concrete case where this was acknowledged, see Mr. Justice Kerr, E. Bayley & Co. Ltd. v. 
Balholm Securities Ltd., 2 Lloyd’s Law Reports 404 (Queen’s Bench Division (Commercial Court) 
1973). 
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principals between themselves, and being bound practically at least, as principals to 

those who employ them when they are not acting on their own behalf.”120 

On the other hand, there were, also, sound arguments in favor of the 

characterization of the client-FCM relationship as an agency agreement. 

Perhaps the strongest among these arguments is one regarding the 

intentions of the parties involved. It has long been noted that the client and the FCM, 

when acting on the latter’s orders, are always on the same side of the trading: when the 

client wants to go short (“sell”), the FCM undertakes a short position; when the client 

wants to go long (“buy”), the FCM undertakes a long position. It is not the case that the 

client is dealing in futures with the FCM as its counterparty; for the client, it is quite 

clear that he wants to trade with other market participants through the exchange, not 

with the FCM. 

This is reflected on another important aspect of the relationship 

between FCMs and clients. The standard situation on a client-FCM relationship is not 

only that they are always on the same side of the trade, but also that there is no spread 

between the client’s position and the FCM’s position. In other words, the FCM usually 

does not get to profit from the commercial aspect of the trade; the FCM acts for the 

benefit of the client, and the compensation it receives comes in the form of the 

commission the client agrees to pay. This aspect of their relationship is said to be 

essentially inconsistent with the notion that FCMs act as principal.121 

Other more operational aspects come as a consequence of the ones 

previously mentioned. For instance: the design of the trading system is such that a client 

operating through a FCM can contract with another client operating through the same 

FCM. 

Moreover, due to concerns on transparency and financial soundness of 

market participants, FCMs subject to the jurisdiction of the US Commodity Futures 

Trading Commission must keep account of client funds in a way that they be treated as 

assets separate from the FCM’s own assets.122 This is because client funds so segregated 

have bankruptcy preference in case the FCM goes insolvent.123 This is also inconsistent 

with the notion of FCMs being purely principals. Even in Europe, where it is said that 

principal clearing models prevail, EMIR124 requires that FCM and clearinghouses be 

able to keep record of client assets and positions in a way that it is possible to clearly 

identify which of these assets and positions ultimately belong to the client. 

 
120 Mr. Justice Holmes, Board of Trade v. Christie Grain & Stock Co., 198 United States Reports 236 
(United States Supreme Court 1905). 
121 Markovic, “The Futures Broker and Client Relationship in Australia,” 92. 
122 Although not necessarily separated from the other clients of a same FCM. See: Gregory, Central 
Counterparties, 221. 
123 U.S. Commodity Futures Trading Commission, “Futures Commission Merchants (FCMs) & 
Introducing  Brokers  (IBs),”  Generic,  CFTC  Website,  accessed  March  10,  2021, 
www.cftc.gov/IndustryOversight/Intermediaries/FCMs/fcmsegregationfunds. 
124 EMIR, Article 39(3) and (5). 
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Although the current position – that, at least in the United States,125 

the client-FCM relationship is one of agency – seems to be well-established, it seems 

that the classification still seems awkward when tested against traditional categories of 

the common law contractual framework.126 

From an internal standpoint – i.e., from the standpoint of the client 

and the FCM acting on her behalf –, the relationship resembles a standard agency 

agreement, insofar as the FCM primarily acts in accordance with orders given by the 

client. From an external standpoint – i.e., from the standpoint of the FCM and its 

relationship with other FCMs and the clearing organizations –, the FCM behaves as a 

principal acting on its own name.127 

There are reports, moreover, in the sense that the notion that FCMs are 

mere agents of clients is often “met with skepticism,” as market participants find it hard 

to see how, in an agency relationship, the FCM undertakes the risk of the client’s 

performance to the clearinghouse, and the client “has no real direct contractual remedies 

against the CCP [i.e., the clearing organization].”128 

It is submitted that, among those available on the common law 

framework, the legal category that allow for the conciliation of most of the elements of 

the client-FCM relationship that we have mentioned is that of the agency agreement 

with an undisclosed principal.129 This subtype of agency is characterized by the 

circumstance that an authorized agent “makes the contract [with a third party] in his 

own name, without disclosing the fact that he is acting on behalf of another.”130 The 

third party, therefore, acts on the belief that it is contracting with a principal, not an 

agent.131 

This categorization of the client-FCM relationship is also potentially 

contentious. The undisclosed principal is a criticized notion in itself.132 Nonetheless, it 

is submitted that, although the fit is not perfect, this category describes well the 

relationship between the parties. Indeed, because of the way contracts are made in an 

exchange, neither the original contractual counterparty nor the clearinghouse have to 
 

125 Markovic, “The Futures Broker and Client Relationship in Australia,” 92 reports that this is also the 
position in Australia. 
126 Ibid., 91–96. 
127 Taylor, “Trading in Commodity Futures - A New Standard of Legality,” 70. 
128 Renas, Melnick, and Davis, “OTC Derivatives Clearing”. It is no wonder, therefore, that, as we have 
already reported, the literature focusing on the mechanics of the futures contracts usually describe the 
futures contract as a contract between the FCM and the clearinghouse. See, for instance: Teweles and 
Jones, The Futures Game, 28; McPartland, “Clearing and Settlement Demystified,” 2; Long, Oil Trading 
Manual, chap. 6.2:1; Pirrong, The Economics of Central Clearing.  
129 This conclusion borrows heavily from Markovic, “The Futures Broker and Client Relationship in 
Australia,” 92. 
130 Hugh Beale, Chitty on Contracts, 32nd ed., vol. 2 (London: Sweet & Maxwell, 2017), paras. 31–088. 
131 Martin Schiff, “The Undisclosed Principal: An Anomaly in the Laws of Agency and Contract,” 
Commercial Law Journal 88 (1983): 237; Eric Bennett Rasmusen, Agency Law and Contract Formation 
(Cambridge: Harvard Law School, 2001), 29. 
132 Ernst F. Frohlich, “Some Features and Legal Aspects of the Futures Industry,” The Australian Law 
Journal 60 (April 1986): 228; Schiff, “The Undisclosed Principal,” 237. 
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know, in principle, whether a trade is being conducted by the FCM on its own behalf or 

on behalf of a client.133 It cannot be said that the third party always acts necessarily on 

the belief that it is contracting with a principal, because such third party may well 

suspect that her counterparty is acting as an agent. The contract, however, is generally 

made in a way that this information cannot be known for sure – at least, not in relation 

to one specific contract, since this information is not available at the time a person is 

considering placing an offer in the exchange. 

In any case, at least under England law, even when it is known that the 

party is acting as an agent, but the identity of the principal is not disclosed (i.e., a case 

of “unidentified principal”), it can still be that the agent will be the sole person legally 

bound to the contract.134 

Moreover, even if the identity of the client for some reason were 

disclosed on the moment of the contract formation, such information is virtually 

irrelevant, as we have seen: before clearing, each FCM’s counterparty risk is that of the 

opposing FCM (and not that of its client); after clearing, the counterparty risk is that of 

the clearinghouse. There is never a moment during the process of contract formation 

when the identity of the client is relevant. 

The main problem with adopting the undisclosed principal category to 

describe the client-FCM relationship seems to be that in common law this would 

potentially lead to the client and the clearinghouse having mutual rights to directly sue 

each other.135 This is not consistent with usually applicable rules, as seen above, and 

with market usages. 

Other peculiar aspects of the client-FCM relationship that are not 

related to its categorization as an agency with an undisclosed principal are also 

important. For instance: as we have mentioned, virtually all agreements between clients 

and FCMs contain clauses in the sense that, while trading, the client must observe the 

rules set forth by the exchange and the relevant clearing organization. This can lead to 

situations where the FCM will be entitled to refuse orders that do not comply with limits 

or other restrictions imposed by the exchange. In more extreme situations, there may be 

cases in which the FCM is mandated by the exchange to execute trades for the account 

of the client, ultimately generating liability to such client, regardless of his acquiescence 

or knowledge.136 

 
133 Markovic, “The Futures Broker and Client Relationship in Australia,” 95. 
134 Beale, Chitty on Contracts, 2017, vol. 2, paras. 31–088. 
135 Schiff, “The Undisclosed Principal,” 237; Markovic, “The Futures Broker and Client Relationship in 
Australia,” 95; Beale, Chitty on Contracts, 2017, vol. 2, paras. 31–064, 31–065 and 31–066. 
136 For a case debating the legitimacy of trades executed on the order of an exchange, see: Mr. Justice 
David Steel, ED&F Man Commodity Advisers Ltd. & Anor v. Fluxo-Cane Overseas Ltd & Anor, 212 
British and Irish Legal Information Institute Website (High Court of Justice of England and Wales 
(Commercial) 2010). 
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Other instances of the client-FCM relationship departing from 

ordinary agency rules may be found. For example: client agreements drafted by FCMs 

usually contain rules that vary traditional fiduciary duties usually recognized by law.137 

In spite of all that, it is submitted that the categorization of the client-

FCM relationship as one of agency with an undisclosed principal is still the closest 

possible categorization to a traditional legal category. The other plausible alternative 

would be to consider it to be a sui generis contractual arrangement with its own 

distinctive traits. 

Thus far, we have covered the client-FCM relationship from the 

standpoint of the common law. Since, however, the regulation of agency, as we shall 

see in more detail in Section 3.2.4, falls outside of the scope of the CISG, it could be 

useful to briefly analyze the treatment reserved to such relationship by legal systems 

affiliated to the continental legal tradition. 

It is submitted that, in the continental tradition, the contract that better 

adjusts to the relationship under discussion is the commission contract138 (in Spanish: 

contrato de comisión; in French: contrat de commission; in German: 

Kommissionsgeschäft; in Italian: contratto di commissione; in Portuguese: contrato de 

comissão).139 

The precise definition and legal traits of the commission contract vary 

across the jurisdictions. However, it can be generally described as an agreement which 

enables one party (in our case, the client) to direct another (the FCM) to enter into one 

or more contracts with third parties. The agreement thus generates a relationship that 

can be described as one of principal-agent.140 

In many jurisdictions it is possible that the agent enters into the 

agreement with a third party on his (i.e., the agent’s) own name, albeit in accordance 

with the instructions of the principal. The French Commercial Code, for instance, 

defines the commissionnaire (the agent) as “someone who acts on his own name or 

under a social name for the account of a commettant [a principal].”141 The Spanish 

Commercial Code contains a provision expressly the comisionista (the agent) to 

contract in his own name, or in the name of the comitente (the principal).142 If the 

parties to the commission agreement agree that the agent will act on his own name, only 

 
137 Markovic, “The Futures Broker and Client Relationship in Australia,” 92. 
138 The resemblance between the position of the FCM and that of the agent under a commission contract 
is noted, for instance, by Vera Helena Mello Franco, Contratos (São Paulo: Thomson Reuters, 2012), 
257; and Luis Muñoz, Derecho Comercial, vol. 2 (Buenos Aires: TEA, 1960), 116–19. 
139 Francisco Cavalcanti Pontes de Miranda, Tratado de Direito Privado, 1st ed., vol. 43 (São Paulo: RT, 
2012), 535–52. 
140 Mello Franco, Contratos, 257. 
141 French Commercial Code, Article L132-1: “Le commissionnaire est celui qui agit en son propre nom 
ou sous un nom social pour le compte d'un commettant.” 
142 Spanish Commercial Code, Article 245: “El comisionista podrá desempeñar la comisión contratando 
en nombre propio o en el de su comitente.” 
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the agent will be bound to the transaction entered into with the third party pursuant to 

the commission contract.143 

In Brazil, the Civil Code states that the contrato de comissão is a 

contract that provides for the acquisition or sale of a good by the comissário (the agent) 

on his own name, for the account of the comitente (the principal).144 The Code also 

states that the comissário is directly bound to the third party (i.e., the person with whom 

he contracts under the commission contract), and that such third party shall have no 

action against the comitente, nor vice-versa, unless the comissário assigns his rights 

under the sales contract to any of the parties.145 

In this, the commission contract of the continental tradition is different 

from the agency agreement under the common law.146 Arguably, the commission 

contract would even be a more adequate category to govern futures contracts since it 

adheres more closely to the way these contracts function in practice. 

Finally, it is also interesting to take a brief look at the international 

instruments regarding the relationship between principal and agent. The wording of 

Article 13 of the 1983 Geneva Convention on Agency in the International Sale of 

Goods,147 for instance, which refers to the legal effects of acts carried out by the agent, 

is as follows: 

“(1) Where the agent acts on behalf of a principal within the scope of his 

authority, his acts shall bind only the agent and the third party if: 

“(a) the third party neither knew nor ought to have known that the 

agent was acting as an agent, or 

“(b) it follows from the circumstances of the case, for example by a 

reference to a contract of commission, that the agent undertakes to 

bind himself only.” 

The cited article reveals at once two interesting elements: first, it 

recognizes the relationship between the agency agreement and “a contract of 

commission;” and second, it establishes a clear rule in the sense that where there is an 

 
143 Elena Leiñena, El Régimen Jurídico Unificado de La Comisión Mercantil y El Mandato En El 
Derecho de Obligaciones y Contratos (Madrid: Dykinson, 2007), 41–42. 
144 Brazilian Civil Code, Article 693: “O contrato de comissão tem por objeto a aquisição ou a venda de 
bens pelo comissário, em seu próprio nome, à conta do comitente.” 
145 Brazilian Civil Code, Article 694: “O comissário fica diretamente obrigado para com as pessoas com 
quem contratar, sem que estas tenham ação contra o comitente, nem este contra elas, salvo se o 
comissário ceder seus direitos a qualquer das partes.” 
146 Muñoz, Derecho Comercial, 2:118. 
147 The Convention on Agency is not in force (see Unidroit, “Status of the Convention on Agency in the 
International Sale of Goods,” Unidroit Website, March 25, 2015, www.unidroit.org/status-agency), and 
its Article 3 expressly excludes from its scope “the agency of a dealer on a stock, commodity or other 
exchange”. It is therefore only of indirect interest, as an example of how agency agreements are intended 
to be governed in the international setting. It is also said to have inspired national legislators. See Danny 
Busch, Laura Macgregor, and Peter Watts, Agency Law in Commercial Practice (Oxford: Oxford 
University Press, 2016), 88. 
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agency agreement, but the principal is not disclosed, or where it can be established that 

the agent undertakes to bind himself only, the agent is, in principle,148 the sole party 

bound to the resulting obligations. 

Similar provisions can be found in the PICC, particularly on Articles 

2.2.3 and 2.2.4. Article 2.2.3 refers to the situation of “agency disclosed,” providing 

that: 

“(1) Where an agent acts within the scope of its authority and the third 

party knew or ought to have known that the agent was acting as an agent, 

the acts of the agent shall directly affect the legal relations between the 

principal and the third party and no legal relation is created between the 

agent and the third party.  

“(2) However, the acts of the agent shall affect only the relations between 

the agent and the third party, where the agent with the consent of the 

principal undertakes to become the party to the contract.” 

Article 2.2.4 is worded as follows: 

“(1) Where an agent acts within the scope of its authority and the third 

party neither knew nor ought to have known that the agent was acting as 

an agent, the acts of the agent shall affect only the relations between the 

agent and the third party.  

“(2) However, where such an agent, when contracting with the third 

party on behalf of a business, represents itself to be the owner of that 

business, the third party, upon discovery of the real owner of the 

business, may exercise also against the latter the rights it has against the 

agent.” 

It establishes, therefore, a regime that is very similar to that of the 

Convention on Agency mentioned above (which is not a coincidence, since the 

Convention on Agency was an important source of inspiration for the PICC when it 

incorporated provisions related to agency contracts and its effects in the formation of 

other contracts,149 and considering that both have been drafted under the auspices of 

Unidroit): where the principal is undisclosed, only the agent becomes bound by his acts. 

However, things may change as the principal becomes known.150 

The resemblance between the several local types of commission 

contracts just described, as well as the international instruments on agency law, and the 
 

148 “In principle”, because, as noted by Busch, Macgregor, and Watts, Agency Law in Commercial 
Practice, 88, Article 13(2) allows the undisclosed principal to “sue and be sued” if the agent fails to 
perform his obligations. 
149 Stefan Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC), 2nd ed. (Oxford: Oxford University Press, 2015), commentary to Article 2.2, sec. II. 
150 As a counterexample, see International Chamber of Commerce, “ICC Model Commercial Agency 
Contract” (ICC Publishing, 2015), 49. The notes accompanying the model contract explain that the model 
is aimed at a relationship involving a principal and a professional self-employed commercial agent, 
where, unless other indicated, the agent does not have the power to bind the principal. 



38 
 

contractual relationship between client and FCM is undeniable. In all of these cases, 

although a relationship of agent-principal is established from the standpoint of the 

internal relationship between the parties of the agency contract, externally, at least in 

principle, only the agent is bound to the third party with whom the sales contract is 

entered into. No direct contractual relationship arises between the principal under the 

agency agreement and the third party.151 From the standpoint of the sales contract, the 

position of the agent is practically the same as if she were a principal. 

Laws in different jurisdictions indeed use terminology consistent with 

the notion that the client and the FCM are bound by a commission contract;152 the use of 

the expression “commission house” to designate FCMs153 and of the term “commission” 

to refer to the fee due by the client to the FCM for transactions entered into in 

accordance with their contractual relationship154 also suggests a degree of relatedness 

even in English-based jurisdictions.155 

It falls outside of the scope of this work to conclusively determine 

what the nature of such relationship is. For the purposes of the remaining of this work, 

there are two important aspects that I would like to establish. The first one is that I will 

consider that the FCM, when acting on a client’s orders, contracts on its own name, 

even on those exchanges said to function in accordance with the agency clearing model. 

Therefore, from the standpoint of its counterparty (another FCM or a clearinghouse), the 

FCM appears as a principal, even though it may be acting for the account of a client. 

The second one is that the internal relationship between client and 

FCM is one of principal-agent. From this perspective, the FCM is an agent, and the 

client is a principal. 

2.2.4 Delivery of physical commodities through a commodity exchange 

Let us, then, cast a fresh look at the example case described above, to 

summarize the transactions actually taking place when a commodity is said to be sold 

and purchased in a commodity exchange. 

The formation of a futures contract begins when a client, having 

entered into an agreement with a FCM – an agreement resembling an agency or 

commission agreement, but providing that the agent shall act without disclosing the 

 
151 Beale, Chitty on Contracts, 2017, vol. 2, paras. 31–065; 31–072 also mention that this civil law 
category is akin to the common law notion of agency to an undisclosed principal. 
152 For instance: the Brazilian CVM Normative Instruction No. 387, on article 2, item VII, uses “client” 
and “comitente” as synonyms; the Spanish Securities Market Law (Royal Legislative Decree No. 4/2015), 
article 71.3, refers to the liabilities of the members of the securities market to their “comitentes;” the 
Peruvian Legislative Decree No. 861/1996, article 171 refers to duties owed by the intermediary agents to 
their “comitentes.” 
153 Hieronymus, Economics of Futures Trading, 54. 
154 U.S. Commodity Futures Trading Commission, “Glossary.” See “Commission”. 
155 Fritz Enderlein and Dietrich Maskow, International Sales Law: United Nations Convention on 
Contracts for the International Sale of Goods - Convention on the Limitation Period in the International 
Sale  of  Goods:  Commentary.  (New  York:  Oceana,  1992),  31, 
iicl.law.pace.edu/sites/default/files/cisg_files/enderlein.html. 
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principal –, issues an order for such FCM to sell a given amount of commodity in her 

commodity exchange of choice. Another client will have done the same on the buy side 

of the trade. 

Each FCM then places their respective orders in the exchange, 

meaning that each FCM, acting on its own behalf – albeit in accordance with the 

instructions of their clients –, issues an offer, directed to all other market participants, to 

sell/buy the amount of commodity as instructed by their respective clients. If the prices 

and delivery periods are mutually compatible, the exchange will match the orders and a 

trade will be deemed as executed. 

In an exchange working under the novation system, an agreement will 

come to existence between the Selling FCM and the Buying FCM; in an exchange 

operating under the open offer system, no agreement would exist yet at this point in 

time. In the novation system, the bilateral agreement between the Selling FCM and the 

Buying FCM would be cleared, meaning that a centralized clearing organization would 

become the counterparty for both FCMs; consequently, the direct contractual 

relationship between both FCMs will cease to exist and each of them will be bound to 

separate contracts between each of them and the clearing organization. 

At this point, and until the delivery period approaches, the obligations 

of each FCM will be only to provide margin for the clearing organization and bear the 

financial burden in case prices go against their position (i.e., the Selling FCM should be 

required to provide cash or collateral if the prices go up, and the Buying FCM would be 

required to provide cash or collateral if the prices go down). Margin and other 

requirements imposed to any of the FCMs will most likely be relayed to the client, as 

explained on the previous sections. 

Each client will also have the prerogative to determine that the FCM 

close their positions by entering into an opposite transaction in the same market – the 

seller will be able to close her position by giving the Selling FCM an order to purchase 

a contract for the same delivery period, and the buyer will be able to close her position 

by giving the Buying FCM an order to sell a contract for the same delivery period. 

Provided that the contract was not liquidated for cash until then, on 

the last few days before the delivery period arrives, a decision will have to be made. 

Each client will be entitled to independently decide whether he or she wants to close the 

contract by liquidating it financially, or prefers to proceed to the actual delivery or 

reception of the physical commodity. 

If the seller decides to deliver the commodity, she, always acting 

through her FCM, will either have to follow the corresponding procedure set by the 

exchange where she is trading, which could involve issuing a notice to the exchange 
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communicating her intention,156 or simply abstaining from liquidating the obligation 

financially, holding an open position until the delivery period arrives.157 

Only then, the clearing organization will match all open positions and 

determine who is going to deliver goods to whom.158 Such matching is said to be 

essentially random.159 In some cases, the receivers may exchange positions among 

themselves, but only if there is agreement between all parties involved.160 In other cases, 

the assignment of sellers and buyers is final and cannot be changed.161 Rigorously 

speaking, only at this moment the party we are calling seller can actually be considered 

to also be a deliverer, and, likewise, the party we are calling buyer can actually be 

considered a receiver. 

One relevant question, at this point, is whether there is another 

novation at this time, so that one could consider that the deliverer and the receiver have 

finally become parties to a bilateral sale and purchase agreement. The answer to this 

question must also be particularized. 

ICE Clear US Rulebook, on Rule 401(c), expressly states that when a 

deliverer is assigned to a receiver, a sale and purchase contract shall be deemed to have 

been entered into between both parties for the aggregate amount of product to be 

delivered and received, and the clearing organization shall be relieved from any rights 

or obligations under such contract. It seems, therefore, that another novation takes place, 

resulting in the clearing organization no longer being the counterparty for each FCM. 

On the other hand, the rulebooks of the CME (Rules 714 and 803), the 

CBOT (Rule 714) and of the NYMEX (Rule 714), expressly preserve the liability of the 

clearing organization regarding the payment of a financial indemnification to the 

aggrieved party in case of default of the obligations related to the physical delivery of 

the commodity. The rulebooks state that in case of default, the clearinghouse shall pay 

the aggrieved party “reasonable damages proximately caused by [the] delivery 

obligation failure.” These rulebooks contain no provision similar to the one contained in 

ICE Clear US Rulebook Rule 401(c), that I just mentioned, suggesting that no further 

 
156 See, for instance, NYMEX Rulebook, Rule 130103.A (Silver futures), and CME Rulebook, Rule 
20103.B (Random Length Lumber futures). More generally, also rule 706.B of the NYMEX Rulebook 
(for metals); Rules 713.A and B of the CBOT Rulebook for commodities traded in this exchange; and 
Rules 713.A and B of the CME Rulebook for commodities traded in this exchange. CME, CBOT and 
NYMEX are commodity exchanges currently operating under the control of CME Group. Formally, 
however, they still work as separate markets. 
157 ICE Futures US, Rulebook. Rule no. 11.06. 
158 In this sense, the contract with the clearing organization is similar to the contract known in the 
continental tradition as the contract with a person to be designated (in Spain: contrato para persona por 
designar). 
159 Fisher and Hains, “Futures Market Law and Practice and the Vienna Sales Convention,” 548. This 
assertion may call for a clarification: the randomness refers to the fact that the sellers and buyers involved 
have no say in choosing their counterparty. There is, nonetheless, no intentional randomization of the 
parties: see, for instance, CME Rulebook, Rule 713.D for an example of criterion adopted to assign 
sellers and buyers (in this case, assignment is done by chronological order of reception of notices). 
160 ICE Futures US, Rulebook. Rule no. 11.06(e). 
161 See, for instance, NYMEX Rulebook, Rule 706.C, Paragraph 4. 
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novation occurs, and that the clearing organization remains as the counterparty for each 

FCM, the delivery and reception of the commodity thus being made by and to its 

order.162 

In either case, this is the point in time where the situation would most 

resemble that of a cash contract – a spot or forward contract where goods will be 

exchanged for money. Some peculiarities, however, persist. 

In the case of the CME Group exchanges, the two contractual 

relationships – between each FCM and the clearinghouse – remain in existence until the 

end of the contractual cycle. They are deeply intermingled, in the sense that the 

fulfillment of the obligation of one FCM will eventually result in the performance of 

two contractual obligations: its own obligation to the clearinghouse and the 

clearinghouse’s obligation to the other FCM. There are two contracts, nonetheless. 

The same occurs in relation to futures contracts cleared in ICE Clear 

Europe. Its Rule 703(f) entitles the clearinghouse to exceptionally direct the seller to 

deliver directly to the buyer, but expressly states that such a delivery shall be deemed to 

constitute delivery by the seller to the clearinghouse and from the clearinghouse to the 

buyer. The same rule also states that payments in all cases must pass through the 

clearinghouse. 

In the case of ICE Clear US, in spite of discharging itself of its 

obligations, the clearinghouse remains involved in the process. Rule 401 states that the 

clearinghouse, for the “convenience of the parties,” shall continue to collect variation 

margin on the contract, as if it were an open position. One of the purposes of doing so is 

that margin can then be reverted in favor of an aggrieved party in case of default, 

meaning that even though the clearinghouse does not expressly assume the position of a 

guarantor, it keeps acting to reduce the counterparty risk for both parties: in this sense, 

the situation of the clearinghouse is similar to that of an escrow agent, a collector and 

distributor of collateral. 

As seen, one of the purported advantages of operating in a market 

where contracts are cleared is precisely the reduced risk to which clearing members, 

individually considered, are exposed to when trading. Clearing members, as seen, have 

to observe stringent financial requirements in order to be accepted in the first place. But 

they are also required to provide collateral for their traders, in the form of margin or 

otherwise. Likewise, they contribute to a guaranty fund, which can be accessed in case 

of default. This fund receives contributions from every member, meaning that in case of 

 
162 Something that the rulebooks make clear is that the clearinghouses will not deliver nor receive any 
physical product. See, for instance: ICE Clear US Rule 401; CME Rule 803; CBOT Rule 803; NYMEX 
Rule 803. 
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defaults of more relevant amounts, the default losses may end up being ultimately 

shared by all clearing members.163 

Another strong incentive against defaults is that all clearing 

organizations state that unless the clearing organization deems adequate to proceed 

otherwise, defaulting members are suspended from trading and may have their open 

positions liquidated in order to offset the defaulted obligations, something that can be 

devastating from both reputational and financial standpoints. 

This means that whether the clearinghouse remains formally as a party 

of the final cash contract is not as important as it might seem at first. Even in the case of 

ICE Clear US, where it seems to withdraw from the process, it remains as an essential 

actor in the commercial relationship. 

The aggregate result of the involvement of the clearinghouse in the 

process is that it is very rare that defaults originated from exchange traded contracts end 

up evolving into an actual dispute. 

If a dispute does arise, it most likely will have to be arbitrated in 

accordance with the rules of the exchange, and frequently the venue will be the 

exchange itself. Non-compliance with arbitral decisions can cause the delinquent 

member being suspended or even expelled from the exchange. Since the most important 

commodity exchanges usually hold de facto monopolies over the markets they operate 

(e.g., the bulk of sugar futures is traded on ICE Futures US and ICE Futures Europe), 

being left out of the game is probably the next worst thing to being thrown straight out 

of business. 

2.2.5 Futures contract: classification in domestic laws 

Up until now, I have intentionally avoided adopting a firm position 

regarding the use of the expression “sales contract” when referring to the contracts 

formed during the course of a trade made in futures. This is because there is a relevant 

discussion in different domestic legal systems as to whether futures trades are actually 

contracts for the sale of goods, or are agreements to make another contract on a future 

time. 

In this Subsection I shall not discuss the issue of whether futures 

contracts fit the autonomous concept of sales contracts derived from the CISG. This will 

be the object of Section 3.1. 

The CFTC Glossary does not contain a definition for the term 

“futures.” It only remits the reader to the concept of “futures contract,” which is defined 

as follows:164 

 
163 Adam J. Levitin, “Response: The Tenuous Case for Derivatives Clearinghouses,” Georgetown Law 
Journal 101 (2013 2012): 462. 
164 U.S. Commodity Futures Trading Commission, “Glossary.” See “futures”. 
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“An agreement to purchase or sell a commodity for delivery in the future: 

(1) at a price that is determined at initiation of the contract; (2) that 

obligates each party to the contract to fulfill the contract at the specified 

price; (3) that is used to assume or shift price risk; and (4) that may be 

satisfied by delivery or offset.” 

The US Code contains only a negative definition of “futures delivery,” 

which is said to “not include any sales of any cash commodity for deferred shipment or 

delivery” (7 USC § 1a, 27). The definition contained in an early wording of the US 

CEA, when defining the scope of its application, cited “[t]ransactions in commodities 

(…) as commonly conducted on boards of trade and known as ‘futures’ (…)” (§ 3, 7 

USC, § 5 (1976), originally enacted as Grain Futures Act).165 

When approaching the study of futures contracts, authors usually do 

so by explaining how they came to be, how they work, and how are they different from 

other similar instruments, but do not spend much effort in trying to explain what 

“futures” are. 

In such a context, it is indeed interesting to take a brief look at the 

history of the futures contracts. It is said that the first futures contracts were the ones 

traded on the Japanese Dojima rice market, which had its origins on the late 17th 

century. 

According to Professor Bakken,166 the original raison d’être of the 

organized cash rice market in feudal Japan was the necessity of Japanese lords to raise 

cash from seasonal stocks of rice that they collected as tax from their peasants. 

Originally, they took rice to urban centers in order to sell it for cash. In time, this market 

developed so that the sales were made on a documentary basis – instead of trading rice, 

they started to trade ‘rice tickets,’ which resembled present day negotiable warehouse 

receipts. In time, local well-off merchants started to extend credit to sellers, in 

anticipation for the issuance of the warehouse receipts – a prototype of what is currently 

known as pre-paid forward contracts, in the sense that they provided financing against 

rice that was not yet in storage. Finally, one organized market – the one that would 

become the Dojima market later on – started trading rice “on book.” The trade on book 

operated pursuant to rules that are strikingly similar to current futures markets: it traded 

on standardized contracts; it provided for fixed delivery periods; it allowed positions to 

be closed out by means of cash settlements for the price difference; and the trades were 

cleared through a clearinghouse. 

One essential difference between the Dojima market and today’s 

futures markets is that the former did not provide for the delivery of physical rice. Rice 

trading on book was a purely financial market. Settlement through physical delivery 

 
165 Cited by Clark, “Genealogy and Genetics of ‘Contract of Sale of a Commodity for Future Delivery’ in 
the Commodity Exchange Act,” 1175. 
166 Henry H. Bakken, Futures Trading: Origin, Development and Present Economic Status (Madison: 
Mimir, 1966), 8-11. 
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would only be added to the contract as a feature on the late 19th century, after it became 

clear that tying the futures prices to the cash markets was important for the sake of 

stability of the market as a whole.167 

The initial absence of physical deliveries in the rice futures market 

sheds light on another interesting way of looking at futures markets, which is describing 

them as “derivative” markets. Derivative markets “exist because a cash market 

exists,”168 and although both markets influence each other on a variety of ways, in at 

least one sense derivative markets are ancillary to cash markets: the former could not 

exist without the latter. 

It should be kept in mind that we are using the expression “cash 

markets” to refer all markets that are not future markets,169 i.e., markets where an actual 

product is exchanged for cash, either immediately, through the so-called spot contracts, 

or in the future, through forward contracts. The expression “futures markets,” therefore, 

implies that they constitute a different kind of market, with a different object: the object 

of the cash market is the physical good (e.g., the commodity), whilst the object of the 

futures market “is the trading of a certain contract based on this asset.”170 

Indeed, not all futures contracts provide for the delivery of a 

commodity. There are also futures contracts that refer to intangible items. Because of 

the nature of their object, these futures contracts can never result in the actual delivery 

of anything. A stock index future, for instance, is always settled for an amount of cash 

that is calculated as a multiple of the variation of the value of a hypothetical portfolio of 

stocks (the index).171 For the Dow Jones Industrial Average “E-mini” futures contract, 

traded on the Chicago Mercantile Exchange, a variation of one point in the Dow Jones 

index generates a US $5.00 variation on the price of the negotiated unit to the investor 

(either positive or negative, depending on the investor being ‘long’ or ‘short’).172 This 

contract can only be financially settled, meaning that, when the contract expires, the 

buyer does not get to receive a pool of shares corresponding to the index; it only 

receives a cash amount calculated in accordance with the variation of the index.173 In 

Brazil, the Ibovespa Futures contract works the exact same way: a position undertaken 

 
167 Ibid., 11. 
168 Malliaris, Futures Markets, 1:xiii. 
169 Working, “Futures Trading and Hedging,” 316–17. Working argues that “nonfutures” would be a more 
accurate term to describe what is usually qualified by the term “cash”. Notwithstanding, the awkwardness 
of the term and market practices meant that the term “cash” would remain as the preferred choice. 
170 Malliaris, Futures Markets, 1:xiii. 
171 Hull, Options, Futures, and Other Derivatives, 60. 
172 www.cmegroup.com/trading/equity-index/us-index/e-mini-dow_contract_specifications.html 
173 In theory, stock index funds could be settled through delivery of shares. However, in practice this is 
deemed to be undesirable for the vast majority of traders. First, the size of the contract (i.e. the value of 
the smallest unit that can be traded) would mean that it could be necessary to deliver fractions of shares, 
something that is not possible. Even if quantities were rounded, receiving non-standard quantities of 
shares can be quite painful for the trader, since the market for trading outside of standard predetermined 
lots can be illiquid, forcing the trader to accept discounts. Most importantly, though, is the fact that what 
most traders want by trading index futures is not to receive the actual shares, but to be covered against 
price fluctuations or to make profit by outsmarting the market. 
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by an investor can be offset at any time (provided that the market itself is open and that 

there exists an interested counterparty), and upon expiration, the contract is 

automatically (from the investor standpoint) offset and settled for the price difference 

between the index value of the day when the contract was first entered into and the price 

of the underlying “asset” (the index) on the expiration date, on a ratio of one Brazilian 

real for each point of the index.174 

There are also futures contracts that are derivatives of currencies (their 

value varies in accordance with the variation of the exchange rate between two 

currencies),175 interest rates,176 and even weather conditions,177 among several others. 

These futures contracts are not directly relevant for this writing because it focuses on 

commodities, but knowing about their existence is illustrative both of the relationship 

between futures as derivatives and the market upon which they are based (which may 

not even be, strictly speaking, a cash market), and of the fact that futures market do not 

even need a physical underlying good to exist. 

According to this view, futures contracts are not purchase and sales 

agreements entered into through a commodity exchange. Instead, even when a futures 

contract provides for the future delivery of a physical commodity, as is the case with 

most current commodity futures contracts, futures contracts can be defined as contracts 

“not in commodities, but in executor contract rights to purchase and sell commodities at 

a later date.”178 In other words, “[f]utures trading does not consist of sales of a 

commodity for later delivery,” but rather of contracts for the later sale of a 

commodity.179 

Under this conception, “no commodity is sold when a futures contract 

is formed; futures transactions are transactions in rights to the commodity rather than in 

the commodity itself.”180 In other words, the obligation undertaken by the “seller” is not 

to deliver the commodity; it is, rather, to eventually make a later contract for the sale of 

the commodity, something that will only occur if she does not liquidate the contract for 

cash before its maturity date. Likewise, the “buyer” does not buy the commodity; she 

 
174 B3 S.A. - Brasil, Bolsa, Balcão, “Futuro de Ibovespa,” B3 Website, accessed March 10, 2021, 
www.b3.com.br/pt_br/produtos-e-servicos/negociacao/renda-variavel/futuro-de-ibovespa.htm. 
175 One of the most liquid contracts on the Brazilian Merchandise and Futures Exchange 
(BM&FBovespa) is the US Dollar Futures (www.bmfbovespa.com.br/en_us/products/listed-equities-and-
derivatives/exchange-rates/u-s-dollar-futures.htm). The contract reflects the variation of the exchange rate 
between the Brazilian Real and the United State dollar, and is settled by cash difference. 
176  See,  for  instance:  www.cmegroup.com/trading/interest-
rates/stir/eurodollar_contract_specifications.html 
177 See, for instance: www.cmegroup.com/trading/weather/temperature-based-indexes.html 
178 Clark, “Genealogy and Genetics of ‘Contract of Sale of a Commodity for Future Delivery’ in the 
Commodity Exchange Act,” 1175. 
179 Ibid. 
180 Ibid. 
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only acquires the right (and undertakes the duty) of buying the commodity in the future, 

also provided that she does decide to liquidate the contract for cash.181 

A distinction between the sale of a commodity and a futures contract 

with the object of a future sale of a commodity is more clearly visible when one realizes 

that the parties entering into the original futures contract are most likely not the parties 

who are going to be involved in the eventual delivery of the physical commodity later 

on, if and when it actually occurs. This is because, as we have already seen, after 

clearing, the contract between FCMs will be replaced by contracts between each FCM 

and the clearinghouse, and from this moment on, each of the parties can do whatever 

they want in relation to the contract (including liquidating it in advance of delivery) 

regardless of what the original counterparty does with their “side” of the trade. Even if 

both original parties of the trade decide to proceed to the physical delivery/reception of 

the commodity, they may end up being matched with other market participants. 

This circumstance, coupled with the fact that the clearinghouse is 

obviously not on the business of delivering or receiving physical commodities, makes it 

clear that at least until the expiration date of the futures contract (i.e., until the delivery 

period commences), the purpose of the contract cannot be the sale of a physical 

commodity. This cannot be so, when during all this time, it is literally impossible to 

know who has the obligation to deliver a good, and who has the obligation to accept 

such good and to pay the corresponding price.182 

This interpretation of the contractual mechanics of futures trading is 

consistent with the idea of futures being derivatives of cash markets; as a derivative, the 

function of the futures market is to serve as an ancillary instrument to the cash market. 

It is important, then, to understand how and why futures markets are used by traders. 

At this point, it is also helpful to pay attention to one fact already 

mentioned before, which is the circumstance that the vast majority of futures contracts 

are closed – settled in cash – before the maturity date, meaning that physical delivery 

almost never occurs under these contracts.183 As mentioned before, the percentages of 

contracts settled for cash cited in the literature ranges from over 98%184 to 99.6%.185 In 

 
181 This understanding is echoed by United States case law. See Cargill, Inc. v. Hardin, 452 F.2d 1154, 
1156 (8th Circuit 1971); Faroll v. Jarecki, 231 F.2d 281 (7th Circuit 1956); Commissioner of IR v. 
Covington, 120 F.2d 768 (5th Circuit 1941). 
182 Indeed, saying that a sales contract exist since the formation of the futures contract would more or less 
like saying that “there is a sales contract; we just do not know yet who are the parties of such contract.” 
183 Michael Bridge, “International Private Commodity Sales,” Canadian Business Law Journal 19 (1991): 
487. As the author puts it, “it is not expected that there will eventually be a physical delivery of goods”. 
Also: Clark, “Genealogy and Genetics of ‘Contract of Sale of a Commodity for Future Delivery’ in the 
Commodity Exchange Act,” 1199; Leland L. Johnson, “The Theory of Hedging and Speculation in 
Commodity  Futures,” The  Review  of  Economic  Studies  27,  no.  3  (1960):  139, 
https://doi.org/10.2307/2296076; Neil C. Schofield, Commodity Derivatives: Markets and Applications 
(Chichester: Wiley, 2008), chap. 5.7.3. 
184 Teweles and Jones, The Futures Game, 29; Hieronymus, Economics of Futures Trading, 4. 
185 McMahon, “Financial Settlement vs. Physical Delivery.” 
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such circumstances, it is not an exaggeration to say that “virtually all futures contracts” 

are closed out and do not resolve in delivery of any physical good.186 

One of the reasons that explain why this is so is that, interestingly, 

futures markets are often considered an inadequate medium to trade physical 

products.187 Such inadequacy stems from several factors: incompatibility between the 

available delivery periods188 and places189 and the needs of buyers and sellers; the 

quality grade190 of futures contracts, which may not be suitable for the needs of the 

buyer;191 cash contracts usually entail financial obligations to be met on a daily basis 

during the term of the contract (such as margin requirements), therefore representing a 

cheaper way of transacting the commodity, as long as the parties are comfortable with 

each other’s creditworthiness; cash contracts may be traded anytime, while futures 

contracts may only be traded within certain trading hours set forth by the exchange, 

something that can be important on moments of acute stress;192 cash transactions may 

be subject to more favorable tax regimes under certain circumstances.193 None of these 

issues have an obvious workaround in the futures market, since the contracts are strictly 

standardized. 

In view of these circumstances, even the pure hedgers, i.e., those who 

operate in futures because they want to obtain (some) stability in the prices of trades 

that they made in the physical market,194 will often trade simultaneously in both the 

 
186 The wording comes from Cargill, Inc. vs. Hardin, at 1156 n. 2, 1157. 
187 Clark, “Genealogy and Genetics of ‘Contract of Sale of a Commodity for Future Delivery’ in the 
Commodity Exchange Act,” 1213; Schofield, Commodity Derivatives, chap. 5.7.3. 
188 Clark, “Genealogy and Genetics of ‘Contract of Sale of a Commodity for Future Delivery’ in the 
Commodity Exchange Act,” 1213; Graham L. Rees, Britain’s Commodity Markets (London: Elek, 1972), 
438. 
189 Schofield, Commodity Derivatives, sec. 5.8.1. 
190 To understand the “quality grades” issue, we can once more use the example of the Sugar No. 11 
Contract. Rule 11.00(d)(i) allows for some variation on the quality of the product, measured by degrees of 
polarization (a measure of purity). The sugar to be delivered must test within the range of 95 to 99.3 
degrees. Within this range, there are predetermined price variations that must be applied to the base-price 
(the contractual price as determined on the time of contract formation). This means that, within this range, 
the buyer has no right to refuse the sugar. This could be unsuitable both for a buyer who needs a very 
pure sugar (who may end up with an unusable product), or for a buyer who does not need the purest sugar 
(who may end up having to pay more than what would otherwise have been strictly necessary). 
191 Clark, “Genealogy and Genetics of ‘Contract of Sale of a Commodity for Future Delivery’ in the 
Commodity Exchange Act,” 1214. 
192 Long, Oil Trading Manual, chap. 7.1:1 cites as an example the need to hedge oil prices on the eve of 
the Gulf War. 
193 Ibid. 
194 The notion of a “pure hedger” is probably erroneous in itself and should be taken as an ideal case 
mentioned for illustrative purposes. In economy, theorists have argued for decades now that the 
distinction between hedging and speculation in real cases is “fuzzy” at best. See: Johnson, “The Theory of 
Hedging and Speculation in Commodity Futures,” 142. Since, however, this discussion is not particularly 
of consequence to this work, I shall not discuss this issue. 
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cash and the forward markets, using the futures market as a pricing and/or risk 

management instrument, and the cash market to deliver or take physical product.195 

What all this seems to show is that, in the futures market, delivery of 

the physical commodity is rather unimportant.196 In fact, it is said that the main reason 

why futures contracts must provide for the delivery of the commodity is to tie the prices 

of futures to those of the cash markets for the commodity.197 Delivery provisions in 

futures contracts are, from this standpoint, a device introduced primarily for the sake of 

forcing price correlation upon maturity of the contract,198 something that the Japanese 

Dojima rice markets have long shown to be desirable.199 This rationale was reportedly 

already evident in relatively early regulations.200 

This then leaves an open question: if commodity traders trading in 

futures are not actually dealing with commodities, then what are they doing? 

This apparent disconnection between the futures and the cash markets 

has led to several attempts to dismiss futures markets in general as an undesirable form 

of gambling. This, in turn, has ensued several attempts to shut these markets down. In 

Japan, futures markets were briefly closed around the year 1870 precisely because the 

Meiji regime regarded them as a form of gambling; the same happened in Germany in 

1896. On both occasions, these markets had to be reinstated as a response to the 

mayhem that followed in the cash markets due to the absence of a futures market.201 

Likewise, in the United States, the State of Illinois passed an act in 

1867 that provided for the imprisonment of the parties who engaged in futures 

transactions – the same treatment reserved for gamblers. Seven traders of the Chicago 

Board of Trade were actually arrested under this act before it was finally abolished. 

Many attempts have been made ever since either to prohibit or to overtax futures 

 
195 See illustrations of such combined use in Teweles and Jones, The Futures Game, 38–40. A more 
economic-oriented description of a similar use can be found in Johnson, “The Theory of Hedging and 
Speculation in Commodity Futures,” 139–41. 
196 Paes de Barros Leães, “A Estrutura Jurídica Dos Mercados de Futuros,” 21, states that the delivery of 
the physical goods is not “the essential objective” of the futures market. It is submitted that saying this 
could perhaps be an understatement. 
197 McMahon, “Financial Settlement vs. Physical Delivery”; Technical Committee of the IOSCO, 
“Principles for the Regulation and Supervision of Commodity Derivatives Markets - Final Report” 
(IOSCO, 2011), 23–24, www.iosco.org/library/pubdocs/pdf/IOSCOPD358.pdf. See also Kharlamov and 
Flassbeck, “When Commodities Get Hooked on Derivatives”, for an interesting report on how the 
physical and the futures markets for oil are getting less and less correlated in time. 
198 Clark, “Genealogy and Genetics of ‘Contract of Sale of a Commodity for Future Delivery’ in the 
Commodity Exchange Act,” 1181. 
199 Bakken, Futures Trading, 11–12. 
200 According to Clark, “Genealogy and Genetics of ‘Contract of Sale of a Commodity for Future 
Delivery’ in the Commodity Exchange Act,” 1213–15, “[e]ven though the original Commodity Exchange 
Act dealt only with futures contracts relating to tangible agricultural commodities, the drafting of the Act 
reveals a vague understanding that physical delivery, as such, was conceptually unimportant. What was 
important was a completely trustworthy means of determining an accurate spot price. [...] The Act’s 
concept of a future has never required physical delivery of goods, articles, or instruments. Cash settlement 
payments have long been the approved means of settling cash-futures differences at the margin.” 
201 Bakken, Futures Trading, 12; Teweles and Jones, The Futures Game, 13. 
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trading.202 The perceived similarity between these transactions and gambling is such 

that it has been deemed necessary that the Restatement of Contracts expressly excluded 

futures contracts from the definition of ‘wager.’203 

In Brazil, as late as 1999, although futures markets were already in 

operation for some time, textbooks still had to argue against the notion that future 

contracts and options could be considered an instance of gambling, in order to avoid the 

application of a provision of the Civil Code in the sense that gambling obligations were 

unenforceable.204 Case law had already established that such derivatives were not 

instances of gambling,205 but the issue would only be definitely solved – fortunately in 

favor of the enforceability of futures contracts – as late as 2002, when a new Civil Code 

was issued with a clear rule in this regard (Article 816).206 

The triumph of the futures markets is largely related to the fact that 

they are useful to those who trade in the “real” (cash) markets in relation to which they 

constitute derivatives. Scholars dedicated to the study of futures markets have long 

established that their main functions are facilitating price discovery207 and allowing for 

a more optimized risk allocation208 (also referred to as risk management or risk 

shifting209). Opinions as to which of the functions is the most relevant vary: some 

consider price discovery to be more relevant;210 others state that risk allocation is the 

main purpose of the market.211 

The price discovery function of the market is accomplished because 

since a substantial number of traders interested in a certain commodity will be able to 

trade in a unified, centralized marketplace, everyone will know at what prices their 

fellow market participants are purchasing and selling their products.212 This is further 

amplified by the fact that the price quotes of such markets are readily made available to 

the general public. Early on, this was done by publishing tables daily on newspapers; 

currently, prices are available real-time through electronic systems. Price discovery is a 

relevant function from an economic standpoint, and an invaluable instrument for people 

involved in the industry to make decisions. On certain classes of products (machinery, 

 
202 Teweles and Jones, The Futures Game, 13. 
203 In accordance with § 522(b) (1932): “An agreement is not one for wagering because of the fact that it 
… provides for the purchase or sale at a future date of securities or other commodities”. Cited by Clark, 
“Genealogy and Genetics of ‘Contract of Sale of a Commodity for Future Delivery’ in the Commodity 
Exchange Act,” 1175–76. 
204 Rachel Sztajn, Futuros e Swaps: Uma Visão Jurídica (São Paulo: Cultural Paulista, 1999), 266–74. 
205 Ibid., 236–37. 
206 Francisco Satiro, “Derivativos de Bolsa,” in Temas Essenciais de Direito Empresarial – Estudos Em 
Homenagem a Modesto Carvalhosa, ed. Luiz Fernando Martins Kuyven (São Paulo: Saraiva, 2012), 600. 
207 Bakken, Futures Trading, 15; Malliaris, Futures Markets, 1:xiv. 
208 Clark, “Genealogy and Genetics of ‘Contract of Sale of a Commodity for Future Delivery’ in the 
Commodity Exchange Act,” 1218. 
209 Hieronymus, Economics of Futures Trading, 70. 
210 Bakken, Futures Trading, 15. 
211 Malliaris, Futures Markets, 1:xiii–xiv; Paes de Barros Leães, “A Estrutura Jurídica Dos Mercados de 
Futuros,” 21. 
212 Hieronymus, Economics of Futures Trading, 35. 
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clothes, electronics etc.), the prices are reasonably constant and there is no point in 

having prices updated every minute. However, when cash market prices are volatile, 

price discovery becomes much more relevant.213 

Risk allocation is, in principle, sought by market participants who 

have interests in the actual commodity, such as a producer of a commodity or a 

producer of a good that requires a commodity as a raw material. They are in inherent 

risky positions because the price of the commodity they deal with may vary against 

their interests: if the price increases, those who need to buy the commodity will be 

worse-off because they would have to spend more to buy the commodity in the cash 

market; if the price decreases, those who make a living selling the commodity will be 

worse-off because they will receive less money for the same product. A futures market 

allows them to “counterbalance” their risks in the physical or cash markets by 

undertaking opposite positions in the futures markets.214 This is price hedging in its 

purest form. Of course, to be able to do this, each hedger need a counterparty: someone 

who is willing to undertake the same risk that each hedger is trying to avoid. 

Presumably, one will only want to do it if she thinks that the market will move in her 

favor, meaning that she would be “wagering” against the hedger. It is traditionally 

understood that this counterparty may be another hedger in a different position, a 

speculator,215 or an arbitrageur.216 

Speculators are often defined as market players who are in the market 

only to seek gains from the financial side of the trading. Their business is, 

fundamentally, trying to outsmart the market by guessing price trends correctly and 

profiting by undertaking positions that they believe will result in a gain. They trade to 

make a financial profit, often never getting involved with the intricacies of the actual 

physical commodity. Speculators are often seen as detrimental to the market, but they 

play an important role insofar as they will often undertake the risk that hedgers want to 

avoid, thus acting as a (much needed) counterparty and providing liquidity to the market 

as a whole.217 

The arbitrageur operates seeking to take advantage of temporary price 

distortions. They undertake “offsetting positions in two or more instruments,” 

something that may or may not involve physical positions, in order to obtain financial 

profits.218 

In practice, these categories are divided by blurry lines at best. It is 

often quite impossible to separate each trader’s motives, among other reasons because 

 
213 Malliaris, Futures Markets, 1:xiii–xiv. 
214 Steven M. Johnson and Tyler M. Moore, “Recent Developments in Commodities Law Note,” 
Washington and Lee Law Review 37 (1980): 986. 
215 Hieronymus, Economics of Futures Trading, 247–55. 
216 Hull, Options, Futures, and Other Derivatives, 10; Long, Oil Trading Manual, chap. 6.4:6. 
217 Long, Oil Trading Manual, chap. 6.4:5. 
218 Hull, Options, Futures, and Other Derivatives, 10; Long, Oil Trading Manual, chap. 6.4:6. 
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more than one purpose may be simultaneously present as motivator for any given 

trade.219 

Based on this framework, from the standpoint of the individual trader, 

futures markets are useful to hedge prices, to speculate on prices, and to allow for 

profits from arbitrage. The common element between these motives is that all of them 

are primarily related to the financial side of the market. 

This is why it is also said that physical delivery of a commodity under 

a futures contract “is a vestige of the historical evolution of the time forward contract 

into the modern futures contract,” which currently only “serves the purpose of 

correlating the price of futures market offset transactions to contemporaneous delivery-

market transactions upon maturity of the futures contract.”220 As mentioned before, 

therefore, the possibility of physical delivery is only necessary to force cash and futures 

prices to converge. 

Still on this same context, it can be argued that the most accurate 

concept of futures contracts, also reflected on the definition adopted in the CEA, is a 

functional one: the criterion of classification is “the uses to which they are put.” Futures 

contracts are those contracts that facilitate either hedging or market-price discovery.221 

Exchange of title of actual commodities does not feature among these purposes,222 

although there is a possibility that this will be the outcome. 

On the words of Professor Working:223 

“Futures trading in commodities may be defined as trading conducted 

under special regulations and conventions, more restrictive than those 

applied to any other class of commodity transactions, which serve 

primarily to facilitate hedging and speculation by promoting exceptional 

convenience and economy of transactions. 

“This may seem to some an inadequate definition. It does not say that 

futures trading is buying and selling for deferred delivery; it draws only a 

slender line of distinction between futures transactions and cash 

transactions (dealings in the actual commodity); and it makes the 

distinction between futures trading and other sorts of trading turn 

primarily on purpose rather than on more easily and objectively 

recognizable criteria. All of these characteristics are in fact merits of the 

definition.” 

Finally, adopting an approach that may be more familiar to jurists 

coming from the continental legal tradition, we can also restate the point we just argued 

 
219 Long, Oil Trading Manual, chap. 6.4:3. 
220 Clark, “Genealogy and Genetics of ‘Contract of Sale of a Commodity for Future Delivery’ in the 
Commodity Exchange Act,” 1181. 
221 Ibid., 1218. 
222 Hieronymus, Economics of Futures Trading, 31. 
223 Working, “Futures Trading and Hedging,” 315. 
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by saying that one fundamental difference between a futures contract and a contract for 

the sale of goods lies on their distinct “causes” (I am referring to the subjective concept 

of “cause,” which can be explained as “the fundamental purpose underlying the decision 

of entering into an agreement”224). It has been advanced that while the cause of the sales 

contract is the exchange of goods for money, the cause of the futures contracts, as well 

as other derivatives, is exchanging risks.225 This seems indeed to be a rather eloquent 

way to summarize the point made in this Section. 

As a final note in terms of distinguishing futures contracts from sales 

contracts, we can also point out some more operational differences between them. 

One feature already mentioned before is that once a futures contract is 

entered into, the FCM undertakes an obligation to provide margin in relation to its open 

positions. In practice, this means that the FCM has to provide collateral, the value of 

which is calculated in relation of the risk that its overall position represents. This risk is 

marked-to-market, meaning that it is recalculated daily (or even more often in certain 

special circumstances), and that in accordance with the daily price fluctuations the 

original margin can be increased or decreased. If it is increased, the FCM must 

supplement the margin deposited.226 If it does not do so, chances are that its positions 

will be forcibly liquidated, and collateral previously provided will be appropriated. This 

obligation – a quite essential one – does not exist in cash contracts. 

Futures contracts also generate price adjustments to whoever holds an 

open contract (i.e., a contract that has not been liquidated): if the price moves in favor of 

the open position, the party receives cash; if the price moves against the open position, 

the party must pay. These adjustments are usually made on a daily basis, meaning that 

although the underlying commodity will only have to be dealt with in the future (or 

never at all, if the contract is financially liquidated), the financial results occur in the 

present and are inevitable for the parties. 

Moreover, FCMs also face position limits, set forth by the exchange 

where it trades. These limits are aimed at preventing FCMs from undertaking a risk that 

is disproportionally high in relation to its financial standing and/or artificially interfere 

with the market by creating or risking the creation of disruptive price changes. The 

existence of these limits evidences that when a party has entered into more than one 

futures contract in a given market, these contracts are not only individually considered: 

regard is given to the aggregate position of the market participant, and to the risk 

created by this aggregate position. This trait also demonstrates how the design of futures 

contracts is oriented by its financial effects, and not only by concerns regarding the 

physical side of the market. 

 
224 Luis María Díez-Picazo, Fundamentos del derecho civil patrimonial, 5th ed, vol. 1 (Madrid: Civitas, 
1996), 229. The explanation refers to the Spanish term “causa”. 
225 Satiro, “Derivativos de Bolsa,” 599–600; Fernando Albino de Oliveira, “Contratos Futuros,” Revista 
de Direito Público 87 (1988): 81. 
226 Teweles and Jones, The Futures Game, 29. 
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One last interesting observation is that the futures contract and the 

sales contract that may result from a futures transaction may have different contractual 

prices: the price agreed upon by the parties on the formation of the futures contract (i.e., 

the price for which the original buy and sell orders have been executed) will indeed 

probably not be the price to be paid for the goods if and when physical goods end up 

being delivered as a result of a futures transaction. 

This is a consequence of the clearing of all trades, which means that 

the original parties of the futures contract cease to be bound to each other as soon as 

their trade is cleared; they are mutually replaced as counterparties by the centralized 

clearinghouse and from this moment on, their positions become independent from one 

another. It demonstrates, however, that the futures contract is not per se a sales contract: 

even when not liquidated financially, the futures contract produces a financial result for 

each party based on the variation of the prices since the position was first taken by this 

party. These results are not necessarily exact opposites – i.e., the money amount 

received by one of the parties is not necessarily equal to the money amount paid by the 

other, as would be expected in a bilateral sales contract. These amounts vary in 

accordance with the time when each of the parties has undertaken their positions, which, 

as we have seen, does not necessarily coincide. 

To make it clearer, let us imagine a situation where, on a given date 

and time T1, buyer B1 purchases from seller S1 50.8 tons of raw sugar (the fixed 

quantity for one contract) to be delivered on March 2022. The trade is made on ICE 

Futures US, under the Sugar No. 11 contract. Buyer and seller give opposing orders to 

buy and sell such commodity for a price of 15 cents per pound, and the trade is duly 

executed and cleared. On a different, subsequent, day (T2), buyer B2 and seller S2 enter 

into a similar trade, for the same amount of sugar, but for a price of 20 cents per pound. 

This trade is also executed and cleared. 

On a third moment (T3), seller S1 and buyer B2, willing to close out 

their positions, place opposing orders on the same exchange, for the then-prevailing 

price of 25 cents per pound. S1 places a purchase order for 50.8 tons of raw sugar, and 

B2 places a sale order for the same quantity of the same product. They are actually 

entering into a new trade, but since this trade offsets a position previously held by both 

of them, the clearinghouse will simply close their previous open positions and each 

party will receive or pay an amount based on the price variation of the product since the 

original trade entered into by each party. Therefore, S1 will lose 10 cents per pound and 

B2 will earn 5 cents per pound. From then on, they are “out of the game”: they are no 

longer parties of any futures contract on this exchange.227 

Finally, the maturity date of the contract arrives (T4). Seller S2 and 

buyer B1 have not closed out their positions, meaning that they will engage in an actual 

exchange of goods for money. Assuming, for the purposes of the example, that S2 and 

B1 are the only parties who reached the maturity date without closing out their 
 

227 The example is based upon Hieronymus, Economics of Futures Trading, 42. 
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positions, the exchange will match them against each other, so that S2 will have to 

deliver physical sugar to B1. 

However, S2 had sold the sugar on time T2 for 20 cents per pound, 

whilst B1 had purchased the sugar on time T1 for 15 cents per pound. How can this 

apparent price mismatch be resolved? 

The answer is: the price of the sale will be the settlement price for the 

last trading day.228 This is a “market price,” meaning a price calculated by the exchange 

on the closing of business on the last trading day – the last day the contracts have been 

negotiated before the maturity date of the futures contract –, based on the prices of the 

trades made on that day. This price, known as the “notice price,”229 is the price that is 

going to be paid by the receiver to the deliverer; this is also the price that will appear on 

the invoice issued for the sugar so sold and purchased. The difference between the 

notice price and the price each of the parties settled for, when they first undertook each 

of their respective positions in futures, will be paid by (or to) the clearinghouse and,230 

strictly speaking, results from the futures contract, not being directly related to the sale 

of the physical goods. 

Since both parties have had their original trades cleared, the rights and 

obligations of each of them exist only in relation to the clearinghouse. Although S2 will, 

in the end, deliver sugar to B1, B1 will pay the sale price, either to the clearinghouse, 

which in turn will pass it on to B2, or directly to S2, depending on the exchange. 

This illustrates the fact that the price element that is agreed upon by 

the parties when they first enter into the futures contract is a contractual parameter that 

applies only to the futures contract, not for the sale that originates from this futures 

contract. This is another element to support the idea that although, on certain 

circumstances, a futures contract may give cause to the in formation of a sales contract, 

futures contracts are not (or are not only) sales contracts. 

Moreover, it also indicates that the parties have no control on the price 

of the actual sale, because it depends solely on the market. The difference between the 

price of the sale and the price agreed when the futures contract was first made is a 

matter to be settled between each FCM and the clearinghouse – and only them. 

If we sum up the arguments stated in this Section, it would be possible 

to define futures contracts not as sales contracts, but rather as contracts that result on a 

financial outcome (either negative, neutral or positive) based on the variation of the 

price of an underlying asset (a commodity, in the case of commodity futures), that, at 

the discretion of one of the parties (acting through a FCM), can be performed in a way 

that results in the formation of a sales contract. 

 
228 This is true for the Sugar no. 11 contract on the IFUS. See Rule 11.06(d). 
229 Sugar no. 11 contract, Rule 11.08(3)(a)(ii). 
230 Fisher and Hains, “Futures Market Law and Practice and the Vienna Sales Convention,” 536. 
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From this standpoint, while it is possible that a sales contract 

eventually be formed as a result of a futures transaction, the futures contract and the 

resulting sales contract might arguably be categorized as separate contracts, each with 

its own distinct economic function. 
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2.3 Options 

Options are also a common occurrence in the context of the trade of 

commodity-type goods. They appear in several distinct situations. 

In the context of cash contracts, an option can be contractually 

established so that the buyer or to the seller can discretionarily increase the contractual 

amount of goods being purchased (a call option, or an option to buy more goods) or sold 

(a put option, or an option to sell more goods), usually with the price being adjusted 

proportionally to the added amount. In such a situation, the contract will usually provide 

for a fixed quantity of goods that is not subject to the option, but also provide for an 

additional quantity that will only become part of the object of the sale if the holder of 

the option exercises it in accordance with the applicable contractual provisions. In this 

context, the option can hardly be seen as a separate contract: it is more properly a clause 

within a broader contract between the parties. 

It would also be possible do envision – although, at least, on the 

experience of this author, it is not a common occurrence in practice – that prospective 

buyers and sellers would enter into a contract where the sole object is that one party will 

grant an option to the other (probably in exchange of a payment or some other 

advantage to the party granting the option). 

Finally, options are also widely used in the context of commodity 

exchanges, itself as a tradable derivative, which frequently works hand-in-hand with 

futures contracts. 

In the context of financial markets, options represent the right to buy 

(call options) or to sell (put options) an underlying asset, that may be a good or a right, 

for a certain predetermined price, on a predetermined timeframe.231 They differ from 

futures contracts insofar as they grant the holder the right, but not the obligation, to buy 

or to sell,232 while a party of a futures contract may be subject to obligations at some 

point, either of financial nature (i.e., to bear losses if the market moves against the 

holder) or of obligational nature (i.e., to enter into a contract for the purchase or sale of 

a commodity). Options in the stock market give the holder the right to buy or sell stock; 

in futures markets, options grant the holder the right to acquire or dispose of a short or 

long futures position or, in other words, the right to enter into or to terminate a futures 

contract.233 

If we accept the submission made on the previous section, in the sense 

that futures contracts are derivatives, insofar as they are not contracts for the sale of 

goods, but instead contracts on the rights to sell or purchase these goods, then an option 

on a futures contract is one degree of abstraction further away from the actual 

commodity. It is a derivative on a derivative. The exercise of an option in commodity 
 

231 Long, Oil Trading Manual, sec. 9.2. 
232 Hull, Options, Futures, and Other Derivatives, 8. This understanding has long been adopted by US 
case law. See 468 F. Supp. at 1555, CFTC v. United States Metals Depository Co. 
233 Ibid., 361. 
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exchange results in the acquisition or disposition of a futures position. Its object, 

therefore, are futures contracts themselves, not commodities. 

Options are often used in conjunction with futures in order to build 

strategic positions, with purposes related to hedging, speculation and/or arbitrage.234 In 

this context, options and futures exist in a close relationship. They are of reduced 

interest for this work insofar as they represent contracts on rights and obligations 

derived from other contracts, subject to their own specificities. 

Finally, there are option contracts that are “traded” on unregulated 

over-the-counter financial markets. These OTC options often take the form of 

sophisticated contracts intertwining aspects of the financial and, sometimes, also the 

physical markets. Often, these contracts contain mark-to-market provisions that impose 

on the parties financial obligations similar to the daily adjustments required on the 

futures markets.235 

The exercise of an option contract that refers to the sale or purchase of 

a good results on the formation of sales contracts; the exercise of an option contract that 

refers to a futures position results on the formation of a futures contract, which, in turn, 

may result on the formation of sales contracts. In this sense, option contracts may be 

seen as instruments that constitute a particular way of forming sales contracts. As such, 

they may be subject to the Convention. In the case of options traded in commodity 

exchanges, due to the rigidity of the process of contract formation on futures exchanges, 

it is submitted that an issue regarding this subject will rarely arise in practice, if ever. 

However, option contracts in cash markets, or clauses providing for options within cash 

contracts, could fall within the scope of the Convention more often. 

  

 
234 Long, Oil Trading Manual, sec. 9.1. 
235 Ibid., sec. 9.2. 
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2.4 Commodity swaps 

Swap contracts are over-the-counter contracts pursuant to which two 

parties agree to exchange (swap) cash flows in the future.236 Commodity swaps are 

swaps where at least one of the cash flows is dependent upon a price of a commodity.237 

The classical example of a swap contract is that of a user of a certain 

commodity who needs a long-term supply of such commodity. This user enters into a 

contract for three years, pursuant to which a supplier will provide the commodity in 

exchange for 36 monthly payments. The price is to be calculated in accordance with the 

prevailing market price on the date of each payment. The series of payments due by this 

user is a cash flow, composed of variable payments, in the sense that the price is only 

known when the maturity date of each payment arrives. 

Suppose that there is another entity (a bank, for example), that owes a 

contractual obligation of making fixed monthly payments throughout the same 36-

month period of time. 

The buyer of the commodity and the bank can enter into a swap 

contract to “exchange” the cash flows derived from their existing contractual 

arrangements. In theory, this could be done by a complex legal operation whereas each 

party could formally become obliged under the contracts entered into by each other with 

their respective counterparties (the supplier of the commodity and the creditor of the 

bank). 

However, since the parties may only want to exchange the financial 

risks involved in each position, it is much simpler if they enter into a contract directly 

between themselves (i.e., only the buyer of the commodity and the bank) and simply 

settle the difference of value each month. Therefore, if on a given month the price of the 

commodity is higher than the monthly payment due by the bank, the bank pays the 

difference to the buyer of the commodity; if the price of the commodity is lower than 

the monthly payment due by the bank, the buyer pays the difference to the bank. This 

would be a swap contract.238 

Swap contracts constitute a relatively recent phenomenon. The first 

swap contracts are said to have been made on the early 1980s. However, they have 

grown to become widely popular in the derivatives markets.239 

The obvious rationale underlying a swap contract is price hedging: 

one of the parties get rid of the risk of having to unexpectedly deal with a sudden 

increase (if it is a buyer) or decrease (if it is a seller) of price. The counterparty will be 

 
236 Hull, Options, Futures, and Other Derivatives, 148. 
237 Ibid., 795. 
238 Niti Nandini Chatnani, Commodity Markets: Operations, Instruments, and Applications (New Delhi: 
Tata McGraw Hill Education, 2010), 40. 
239 Hull, Options, Futures, and Other Derivatives, 148. 
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willing to undertake this risk, in exchange of another cash flow, in hopes that at the end 

of the period it will have spent less money on the aggregate. 

Usually, swap contracts do not provide for the delivery of physical 

commodities,240 although delivery might in principle be possible241 (note, however, that 

at least one author firmly asserts that swaps are “always (…) cash settled”242). 

Commodity swaps are often described as “a series of forward contracts,”243 which might 

lead to confusion with the forward contracts mentioned before. They are not to be 

confused, though. Likewise, market jargon sometimes refer to swaps being “sold” or 

“bought,” but this usually does not mean that a purchase and sale contract is being made 

between the parties: to sell a swap means to enter into an agreement to receive a fixed 

cashflow against payment of a cashflow indexed to a variable parameter, whilst to buy a 

swap means agreeing to receive a fixed cashflow in exchange of paying a cashflow 

indexed to a variable parameter.244 What is “bought” or “sold” is, therefore, the risk 

associated to a price subject to variation in time. 

Swap contracts that do not provide for future delivery are akin to 

forward contracts only to the extent that they refer to payments to be made in the future. 

They do not involve the traffic of goods, meaning that it is unlikely that the Convention 

will apply to such a contract. 

Where swap contracts do provide for the delivery of goods, a matter 

of interest would be to analyze the extent to which swap contracts are akin to barter 

transactions, since such contracts might provide for the exchange of goods for goods 

plus a financial difference to be settled on cash. This is because there is a debate as to 

whether the Convention applies to barter transactions.245 This issue will not be 

addressed on this work, but it is submitted that it could be the object of further studies in 

the future. 

  

 
240 Chatnani, Commodity Markets, 40. 
241 Since swap contracts do not have to be standardized, the parties might provide for the delivery of the 
physical commodity if they want to. However, usage dictates that swap contracts are usually used for 
hedging, and not as sale and purchase agreements. 
242 Schofield, Commodity Derivatives, chap. 5.7.1. 
243 Hull, Options, Futures, and Other Derivatives, 175. 
244 Schofield, Commodity Derivatives, sec. 5.8.1. 
245 Loukas Mistelis, “Commentary to Article 1,” in UN Convention on Contracts for the International 
Sale of Goods (CISG), ed. Stefan Kröll, Loukas Mistelis, and María del Pilar Perales Viscasillas, 2nd ed. 
(Munich: C. H. Beck, 2018), 29; Florian Mohs, “Commentary to Articles 53-65,” in Commentary on the 
UN Convention on the International Sale of Goods (CISG), ed. Ingeborg Schwenzer, 4th ed. (Oxford: 
Oxford University Press, 2016), commentary to Article 53, para. 28. 



60 
 

2.5 Contractual practices specific to certain commodities 

Aside from the distinction presented above between cash and futures 

contracts, there seems to exist a tendency in certain markets in the sense of an increased 

adoption of longer-term contracts. These contracts resemble cash contracts in the sense 

that they refer to the physical trade of goods, but they do not conform well to the 

concepts adopted in Section 2.1, such as spot or forward contracts, precisely because 

they are designed to regulate the contractual relationship of the parties over a longer 

period of time and often contain provisions that go beyond those that would be expected 

to be found in pure sale and purchase agreements. 

Economic jargon speaks of degrees of vertical coordination. Vertical 

coordination refers to the relationship existing within a chain of activities related to the 

production, commercialization and consumption of a good or service: a producer, a 

merchant and a consumer of a good are in different positions within this chain. The 

relationship between these parties may be coordinated in varying degrees. In an 

imaginary spectrum ordered by degrees of coordination, a relationship where a producer 

and a merchant (or a consumer) make a spot contract would be on the extreme where no 

coordination exists. On the other extreme, full coordination would correspond to a 

situation where a single firm produces and consumes the goods, and therefore no 

contract is necessary.246 

In this hypothetical scale, therefore, sales contracts do not really 

belong where vertical coordination exists. However, as is often the case, things are often 

more complex than this classification might suggest. Vertical coordination occurs in a 

spectrum, and there will be cases where it will be achieved through contractual 

arrangements that contain elements that approximate them to the category of sales 

contracts. In such a context, it becomes relevant to mention them in this study, because 

it can at least be reasonably argued that the Convention would apply to some of them. 

2.5.1 An excursus: a brief introduction to specific markets 

The prior sections were dedicated to the study of contractual 

arrangements that are commonly thought of when one refers to the commodity market 

in a more general way. More particularly, these are the contractual arrangements that 

are commonly referred to when one looks into the literature already existing related to 

the application of the CISG to commodity markets. 

“Commodity-type goods” as a category, however, includes a very 

broad range of different classes of goods, as we have already seen. Even among those 

goods that are typically treated as commodities in a stricter sense, such oil, gas and 

minerals, there are examples of market arrangements that do not easily fit the categories 

that we have already described. 
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Since these contractual arrangements may have important 

consequences when dealing with the application of the CISG and other instruments of 

uniform international contract law, we shall briefly describe some of these peculiarities 

in the following Subsections. 

2.5.1.1 Oil  

To better understand why there are contractual types that are peculiar 

to the gas and oil markets, it is useful to have a brief view of how these markets 

developed. 

The oil industry is relatively recent in history, at least when 

considered in its present configuration, and when compared to agricultural and to other 

extractive commodities. The origins of the present-day extractive and refining industries 

can be found on the mid-19th century, when technological advances converted 

petroleum into a substance with considerable economic value.247 

In the United States248 and in Azerbaijan,249 two of the first places 

where oil became the object of a developed industry, oil extraction and refining were 

initially undertaken exclusively by companies within the private sector. 

The rapid growth of the economic relevance of the oil industry in the 

world, along with its obvious strategic importance, particularly for those countries 

where the biggest oil reserves lied,250 meant that the industry began to attract the 

attention of the public sector. In the United States, increased regulation and public-

sector scrutiny started to take place,251 but the market participants continued to be (and 

still are) privately-owned companies. In other places, however, there was a movement 

towards nationalization, by expropriation of privately-owned companies, by the 

establishment of state-owned companies to explore the extraction, refining and 

commercialization of petroleum, or even by the purchase of companies that previously 

belonged to the private sector, as the United Kingdom did with BP in 1914.252 In 

Azerbaijan, nationalization occurred on the wake of the Soviet power, on 1918. It was 

quickly reversed, only to be reinstated in 1920.253 From the 1920s on, the participation 

of states as entrepreneurs in the petroleum industry soon became widespread: during the 

1920s, Argentina created the first national oil company in a developing country, 

Yacimientos Petrolíferos Fiscales (YPF). Chile (ENAP), Peru (PetroPeru), Bolivia 
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(YPFB) and Mexico (PEMEX) soon followed, all creating their own national oil 

companies during the 1930s.254 

Petroleum reserves are unequally distributed around the world – a trait 

that it shares with almost all other extractive commodities. Since demand for petroleum 

became practically ubiquitous, this means that, when dealing with petroleum, 

transportation is a vital component of the petroleum supply chain. Moreover, crude oil 

usually must be refined into byproducts before it becomes useful for consumption,255 

meaning that refining facilities are also an integral component of such supply chain. 

Refineries are usually positioned closer to the end-users,256 meaning that most of the 

international traffic of petroleum involves the trading of crude oil – i.e., petroleum not 

yet refined. 

During most of the period from the beginning of the 20th century until 

the 1970s, the petroleum industry was highly concentrated in the hands of large, 

verticalized companies, that usually dominated the economic activities comprising the 

supply chain of oil and its derivates.257 

Indeed, concentration and interference by the state did not take place 

only in the upstream – i.e., the initial parts of the supply chain, comprising the 

extraction of crude oil from the ground. It also happened in countries that had little or 

no production of oil within their borders and were, therefore, clearly net importers. 

Companies such as Repsol in Spain, OMV in Austria, Eni in Italy, Total and Elf 

Aquitaine in France were originally created as state-owned companies, that were usually 

vertically integrated, and explored activities such as refinery, internal distribution and 

sometimes even the sale of fuels and other oil derivates to the final consumers.258 

In such context, the trading market for petroleum was not that 

relevant. Verticalization assured that petroleum would only be traded in small volumes, 

usually to resolve occasional imbalances of supply and demand from time to time. As 

such, prices lacked transparency and there was little competition, meaning that there 

was also little room for pure traders to exist.259 This would only change from the 1970s 

on, when important shifts took place in the upstream sector.260 

The 1970s were marked by the creation of the OPEC. This was 

followed by a successful takeover by states of “substantial control” of companies from 
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the private sector and their revenues,261 in the Middle Eastern countries as well in other 

countries where this had not taken place before. 

In the upstream, with the exception of the United States, the state 

remained strongly present, even in places where some liberalization did occur.262 In this 

context, the most paradigmatic case is the Saudi Arabian Oil Company (better known as 

Saudi Aramco). Saudi Aramco originated from a private enterprise ran by major oil 

companies from the United States, that ended up being acquired by the Kingdom of 

Saudi Arabia in the 1970s.263 Today, it is said to be the most profitable (and probably 

most valuable) company in the world264 – and up until very recently had a single 

shareholder (either the Saudi state or the king).265 

Whilst the upstream in the Middle East was being nationalized, an 

inverse movement towards liberalization of the downstream markets gained momentum 

in the developed countries and, particularly, in the consuming countries. All of the 

European companies mentioned above, including BP,266 ended up being privatized 

between the 1980s and the 1990s.267 As large consuming companies started to lose 

access to the upstream due to the nationalizations mentioned before, the integration that 

previously characterized the oil supply chain ceased to exist, creating the conditions for 

a commercial market to emerge.268 

Currently, a relevant share of the world oil supply is still controlled by 

states or by national oil companies. Estimates vary, but it seems safe to say that Middle-

Eastern countries control about half, and Venezuela alone is home to another one-fifth 

of the global reserves of crude petroleum.269 The OPEC countries together control about 

80% of the world reserves.270 In terms of production, concentration is less intense, but 

still relevant: the global market share of OPEC countries in the upstream271 is close to 

 
261 McPherson, “State Participation in the Natural Resource Sectors,” 263. 
262 National Resource Governance Institute, “State Participation and State-Owned Enterprises: Roles, 
Benefits and Challenges” (National Resource Governance Institute, March 2015). 
263 McPherson, “State Participation in the Natural Resource Sectors,” 282. 
264 Ellen R. Wald, “Saudi Aramco Is The Most Profitable Company In The World, But Where Is All The 
Money Going?,” Forbes, April 1, 2019, www.forbes.com/sites/ellenrwald/2019/04/01/saudi-aramco-is-
the-most-profitable-company-in-the-world-but-where-is-all-the-money-going/#6587e8f457d8;  “The 
Aramco Accounts: Inside the World’s Most Profitable Company,” Bloomberg News, April 13, 2018, 
www.bloomberg.com/news/articles/2018-04-13/the-aramco-accounts-inside-the-world-s-most-profitable-
company. 
265 Wald, “Saudi Aramco Is The Most Profitable Company In The World, But Where Is All The Money 
Going?” 
266  British  Petroleum,  “This  Is  BP,”  2011,  2,  www.bp.com/content/dam/bp/business-
sites/en/global/corporate/pdfs/investors/bp-foi-2006-2010-introduction-and-history.pdf. 
267 Tordo, Tracy, and Arfaa, “National Oil Companies and Value Creation (World Bank Working Paper 
No. 218),” 19–20. 
268 Ibid. 
269 U.S. Central Intelligence Agency, “World Factbook,” March 4, 2021, www.cia.gov/the-world-
factbook/field/crude-oil-proved-reserves/country-comparison. 
270 Ibid. 
271 Schofield, Commodity Derivatives, sec. 5.2. 



64 
 

40%, with Middle-Eastern countries alone responding for around one-third of the world 

production of this commodity.272 

Other relevant state-owned and state-controlled companies involved in 

the upstream are Petronas, fully-owned by the Malaysian state, Equinor, of which the 

Norwegian state owns a stake accounting for approximately 2/3 of the total equity, and 

the Brazilian company Petrobras, which is still controlled by the Brazilian state and held 

a monopoly for the upstream operations within the country until as late as 1997.273 

Other important examples of national oil companies are the Chinese Petrochina and 

Sinopec, which dominate their internal market and, perhaps more importantly, have 

recently expanded their reach through joint ventures with western privately owned 

companies to extend their activities to the upstream in other countries.274 In Azerbaijan, 

privately-owned companies were once again welcome after the country recovered its 

independence in the 1990s, but exploration of oil fields has to be carried out in joint-

venture with the national oil company.275 

Having said all that, the important part is to understand how these 

particular traits of the oil market affect the contractual arrangements usually made for 

the sale of such commodity. 

There is a variety of contractual arrangements being used in the oil 

market, even if one considers only contracts made for the sale of the commodity (i.e., 

excluding contracts for the lease of oil fields, construction contracts for extraction rigs, 

shipping contracts and the like). Very broadly speaking, once crude oil established itself 

as an international commodity, the contractual scheme for its commercialization 

involved predominantly long-term contracts with fixed prices. It was only in the 1980s, 

after the market was reshuffled as explained above, that a spot and futures market was 

established, and shorter-term contracts started to become more common.276 The futures 

markets for petroleum work essentially as described in Subsection 2.2. Today, with the 

progressive consolidation of the commodity exchanges, there are exchanges running, 

simultaneously, markets both for soft commodities and oil, among others. 

Longer-term contracts were not abandoned, however: reports from 

2012 indicated that although the spot market clearly dictated the pricing of the oil, spot 

sales represented only about one-third of the total trade volume, with the remaining 

two-thirds being carried through term contracts.277 Indeed, companies associated to 
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some of the major producing countries, such as Saudi Arabia, Iraq, Mexico and Nigeria 

are reported to “prefer” selling their production through term contracts.278 In the private 

sector, shorter-term contracts came close to becoming the standard scheme for the sale 

of petroleum.279 

In transactions involving only market players belonging to the private 

sector, shorter-term transactions are more frequent. However, even among them, there 

are specific situations that create incentives for longer-term contracting. Indeed, what is 

called ‘crude oil’ includes a wide variety of products that are not perfectly 

interchangeable. Since crude petroleum is normally useless until it is refined into 

marketable products, the economic value of crude depends on its capability of being 

transformed into products that are themselves useful – and thus marketable –, such as 

gasoline, diesel and other derivates.280 Because crude oil comes in several varieties, it is 

common that a refinery will only be compatible with one type of oil, that can only be 

obtained from a restricted set of sources.281 

Moreover, although much of the international trade of crude oil takes 

place over maritime routes,282 in certain areas crude oil is transported through pipelines. 

Pipelines are naturally prone to create monopolistic (or oligopolistic at best) markets as, 

to a buyer who is connected to a given pipeline, it may not be commercially viable to 

buy from suppliers that are not connected to it (which, in turn, is often an incentive for 

long-term contracting).283 

Even in cases where more than one supplier may sell oil through a 

single pipeline (or a single interconnected network of pipelines), sharing a pipeline 

reduces the ability of sellers and buyers to trade freely. For one, pipelines usually have 

restrictions of the types and trades of crude that they are able to transport. This is 

usually done in order to allow for fungibility of shipments: if all sellers are supplying 

interchangeable oil, then the oil that is delivered in the entry point of the pipeline does 

not have to be exactly the same being taken out of it by the buyer; it should suffice to 

measure the amounts provided and the amounts taken, and adjust the price for any 

differences in quality between what is inject and what is extracted from the pipeline.284 

There are pipelines that are able to transport a wider variety of products, but in order to 

do so, shipments (“batches”) must be placed into the pipeline in line and, once flowing, 

it is only possible to change the order of the shipments in specific points of the pipeline 
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where there are special valves and tanks that allow the products to be extracted from the 

pipeline.285 Moreover, since petroleum and its derivates usually exist in liquid state, 

placing different products in a same pipe will usually cause some of the adjacent 

products to commingle, rendering part of the shipments useless until they are 

reprocessed back into separate products.286 One of the ways to minimize the impact of 

this problem is to use larger shipments,287 but this also restricts the ability of buyers and 

sellers to freely determine the terms of their trades. 

All of these factors not only reduce possibilities for competition: they 

also mean that petroleum markets may not be as liquid as it would seem at first glance. 

If refineries are specifically tailored for crude oil with certain traits, the fact that there is 

an ample market for crude oil in general does not necessarily mean that it will be 

possible for the owner of one specific refinery to promptly obtain a replacement 

shipment in case the seller does not deliver. Likewise, in the case of parties trading 

petroleum that is to be transported through a system of pipelines, it may also not be easy 

to find substitute goods if the original seller does not deliver, as it may not be easy to 

find another buyer – or to deliver the same goods to such other buyer, even if it can be 

found – if the original one refuses to take the goods. This would almost certainly also 

magnify the extent of any damages caused by a contractual breach. These are also 

incentives for longer-term contracting. 

Finally, as old fields gradually approach exhaustion, the necessity of 

securing financing for investment on exploring new oil fields also creates a pressure 

towards longer-term contracting, as the steady cash flows generated by these contracts 

can be used as collateral for long-term loans.288 

For all of these reasons, long-term contracts are not uncommon in the 

oil market.289 Long-term contracts entail some practices that are not found in spot or 

shorter-term ones. These practices will be discussed in Subsection 2.5.2 below. 

2.5.1.2 Natural gas 

In terms of market organization, natural gas has a history that holds 

many similarities to that of petroleum. This is explained in part because gas and oil 

often share points of production and consumption, and because both serve similar 

purposes.290 A difference that is commonly identified, though, is that gas, because of its 

physical traits, is more difficult to transport, which makes natural gas less prone to be 
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traded internationally than oil.291 Even so, about one-quarter of the natural gas produced 

in 2018 was traded internationally,292 meaning that there is still a significant 

international market for such commodity. 

Natural gas extraction, processing and commercialization tends to 

begin as monopolistic activities.293 This is mostly due to the fact that the physical traits 

of natural gas require a fixed infrastructure (i.e., the extraction plants, the refrigeration 

and liquefaction facilities needed in order to transport gas in liquified form,294 the 

network of pipelines needed to transport the gas from its source to a port or its final 

consumer etc.) that depends on heavy capital investments. In such circumstance, absent 

specific regulations creating conditions for competitive access to the network, the 

amount of investment needed to compete renders it economic inefficient at least,295 and 

most likely economically prohibitive for a new entrant to establish itself. Natural gas 

markets are, therefore, ‘natural monopolies.’ This is the common explanation for the 

fact that, in many countries, the structure for the production and commercialization of 

natural gas was that of a vertically integrated monopoly, with one company dominating 

the entire process of production, transportation, distribution and commercialization to 

the final consumer.296 As in the oil industry, in many countries such monopoly also 

involved the state, not only as a regulator, but also as an entrepreneur.297 

For lack of a market, and as a result of a common arrangement based 

mostly on the opportunity cost of energy, gas prices were often fixed or indexed to the 

prices of oil. Trade was limited and existing contracts were mostly long-term.298 

Freedom of contract, in such context, was relatively unimportant, as there was usually 

little to no room for negotiation. The characterization of gas as a tradable commodity 

resulted from a progressive shift towards competitive markets, marked by the creation 

of regulatory conditions and incentives for the entrance of new players and the de-

verticalization (or “unbundling”) of the production and supply chain.299 
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The United States is recognized as having pioneered the move towards 

the opening of gas markets. There, the move towards a competitive market started as 

early as the 1930s, but pricing remained strongly constrained by regulation up until the 

1970s, when the Middle East oil embargos generated a substantial increase of demand 

for natural gas. It was only with the advent of the Natural Gas Policy Act of 1978 that 

an attempt was made to liberalize prices, which created more favorable conditions for a 

proper market to form.300 

The United States, however, was an exceptional case in at least one 

important aspect: in most other countries, the monopolies were dominated by state-

owned (or state-controlled) companies. In the United Kingdom, the dominating 

company was British Gas, which held a legal monopoly until the mid-1980s, with a 

move towards a competitive market only gaining traction in the 1990s.301 In most of 

continental Europe, markets were also characterized by monopolies and by vertical 

integration. In many countries, this only changed when directives issued within the 

European Union after 1998 put in motion a policy across the member states to unbundle 

vertically integrated structures and promote competition in such markets, as well as 

directing the creation of a common, unified market among the member states.302 

In other countries, the move towards a competitive is even more 

recent: in Brazil, although some legal monopolies have been abolished on the early 

2000s, the market remained highly non-competitive, and a plan presented on 2019 to 

promote liberalization identified, among the issues to be tackled, problems that are very 

similar to those addressed by other countries: the excessive concentration, particularly 

on the upstream, the dominance of verticalized structures and the difficulty to access 

pipelines, among others.303 Likewise, in Russia, even after the adoption of steps towards 

liberalization, Gazprom, a state-controlled company, holds a market share of about 

three-quarters of the total Russian national production of natural gas (and is, alone, 

responsible for around 14% of the world production of this commodity).304 

Indeed, considering that liberalization is relatively recent in most 

places, it is understandable that natural gas markets are still marked by concentration 

and a significant presence of the state, particularly in markets that developed more 

recently.305 Moreover, due to their nature as natural monopolies, gas markets are usually 
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highly regulated, a circumstance that, on the one hand, favors competition, but on the 

other hand restricts freedom of contract. 

In terms of contractual practices, already on 2003 it was recognized 

that long-term contracts were losing their status as the prevailing practice, since with 

more competitive markets, shorter-term and speculative contracting were progressively 

becoming more viable.306 In the United States and in Europe, the entrance of new 

market players allowed markets for spot contracts and over-the-counter forward paper 

trading, and later a futures market,307 to emerge, providing liquidity and price 

transparency for the traders of this commodity.308 It is said that in the United States and 

in the United Kingdom, pricing gas by reference to the spot market is already the 

prevailing practice.309 

However, there are doubts about the sustainability of a market based 

on short-term contracts, as the necessity for capital expenditure creates a pressure for 

the generation of foreseeable of cash flows,310 something that is difficult to achieve on a 

market purely based on spot contracting.311 Likewise, buyers such as utility services 

providers often prefer to secure a steady and foreseeable flow of gas to feed their 

facilities, which also creates a pressure for longer-term contracts.312 Moreover, as 

mentioned above, the shift toward shorter-term contracting is only possible where there 

is an already well-established market with several independent buyers and sellers (and 

conditions for them to trade, such as a physical network of interconnected pipelines 

accessible to multiple buyers and multiple sellers313). This is not the case in newly 

developed markets, where there is only one, or a handful at best, of market players. In 

such situation, longer-term contracts still prevail, and pricing often lack transparency, 

hindering the appearance of a more sophisticated open market,314 thus creating a 

feedback loop. Considering all this, even if liberalization becomes the norm in the 
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international setting, long-term contracts will likely remain an integral part of the 

commercial practices involving natural gas for some time.315 

A very common practice in contracts for the sale of natural gas is the 

adoption of a clause commonly known as take-or-pay, or ship-or-pay, provision.316 

Although the idiom may suggest otherwise, a take-or-pay clause allows the buyer to 

decide whether she will receive (“take”) the good, but obliges the buyer to pay the price 

even if the good is not taken. As expressed by one landmark arbitration award about a 

contract for the supply of gas, the alternatives presented by such a clause are: “to take 

and pay for, or pay for if not taken.”317 It is often the case that when opting not to take 

the good, the value paid remains as a credit to be offset against a future purchase318 (a 

provision known as “recovery” or “make-up”319), and it is also common that gas taken 

in excess of the original contract quantity can be used to offset minimum purchase 

quantities in the future (a term known as “carry forward”320). In contracts with a carry 

forward provision, the buyer may also be entitled to pay for the excess gas at a discount 

price (the gas so paid is called “valley gas”).321 Also common is the take-and-pay 

variant, which includes an obligation to purchase minimum amounts.322 

This kind of provision is particularly suited to situations where: (i) 

there is a monopoly in extraction and/or refining of the natural gas being provided; 

and/or (iv) the buyer intends to ensure that she has exclusive access to a source of gas 

(as take-or-pay clauses are often coupled with a clause pursuant to which the seller 

agrees not to sell gas produced from a specific field to anyone else but the buyer);323 

and/or (ii) the extraction and/or refining is specifically designed to suit a particular 

buyer or a set of buyers;324 and/or (iii) a substantial investment has been made by the 

seller in order to be able to supply the product and wants to be sure that such investment 

will be repaid.325 This is a summary description of many natural gas markets of earlier 

days, which, as mentioned before, were highly concentrated and verticalized. Under 

these conditions, contracts were usually entered into for the long term, with take-or-pay 

provisions, and would either take the form of a supply contract (i.e., a contract for the 

sale of specific quantities of natural gas) or a depletion contract (i.e., a contract for the 

sale of whatever volume of natural gas could be extracted from a given extraction 

field).326 
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Currently, with the development of spot, forward and futures markets, 

take-or-pay provisions are said to be in decline.327 However, such provisions are still 

particularly common in the liquified natural gas (LNG) markets,328 and trading in LNG 

is said to be increasing in importance relative to other variants of natural gas,329 

meaning that there is no clear trend towards the disappearance of this kind of 

contractual arrangement. 

Longer-term contracts for the sale of natural gas also play on a league 

of their own when considering pricing arrangements. Particularly within the market of 

natural gas, it was historically usual, since there was no market from where to draw a 

prevailing price, that the price of the gas were linked to the price of other commodities 

that might be used for the same purpose (some oil product, or other variants of gas) 

and/or an inflation index.330 Indexation to oil is said to still be the most common 

arrangement,331 particularly in continental Europe.332 Moreover, it was also usual to 

include a clause providing for the regular revision of the contractual price333 (often 

called a “price review” or “price reopener” clause),334 including the possibility to resort 

to arbitration in case an agreement was not reached on the new prevailing price.335 This 

is particularly relevant to this writing since it radically departs from the practice that 

prevails in the contractual arrangements that have been previously mentioned (where 

pricing arrangements are “sacred” and cannot be revised by courts even in extreme 

cases), and also because this kind of provision is known for their potential to create 

difficulties on enforcement, particularly in legal systems where courts are reluctant to 

enforce contractual provisions requiring the parties to negotiate.336 

Another pricing arrangement that is said to be common in the LNG 

market includes profit-sharing arrangements whereby the supplier is entitled to receive a 

share from the profits obtained by the buyer when it onsells the goods – or derivates 

thereof.337 
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Other important factual aspect that may be relevant when applying 

contract law to contracts for the sale of natural gas is the fact that much of the traded 

natural gas is transported through pipelines. The limited capacity of pipelines and 

storage facilities amplifies price volatility, because it restricts the available alternatives 

for sellers to ship their goods to buyers and, conversely, limits the ability of buyers to 

switch between different sellers.338 In fact, all of the problems caused by the restricted 

access to oil pipelines, described in Subsection 2.5.1.1, are also shared by the natural 

gas market, perhaps amplified by the fact that the international market for natural gas is 

smaller than the international market for petroleum. Finally, natural gas, similar to crude 

oil, is also a class that comprises different combination of gases; strictly speaking, 

natural gas means methane, but, in nature, methane usually comes mixed with other 

substances, which may or may not be useful, thus causing variations on the market 

value of the gas that is extracted from different reservoirs. This means that natural gas 

may also depend on prior refining in order to be commercially useful.339 The 

consequence is that, similar to what happens in the case of crude oil, in the natural gas 

market it may be difficult to find substitute goods if the seller does not deliver, or to 

find an alternate buyer if the original buyer refuses to take the goods. 

Substitute purchases may also be made difficult where the dominant 

practice involves long-term contracts: it may be the case that there may not be available 

supplies that would fulfill the need of a given buyer at a particular time.340 

Another effect of the dependence upon pipelines for the 

commercialization of gas is that it is often difficult to establish a clear separation 

between the contract of supply or sale, and the other contractual arrangements that are 

necessary so that the gas can be actually delivered to its destination. Since, after the 

unbundling of verticalized structures, the operator of the pipelines may be an entity that 

is not related either to the seller or to the buyer, it is only natural that the parties will 

have to enter into contracts to provide for the transportation of the gas being traded. 

Moreover, when dealing with international transactions, it is also possible that the gas 

will have to flow through pipelines ran by different operators as it crosses national 

borders. These operators will also have contracts in place among them to regulate their 

own interrelationship.341 

This gives rise to intricated sets of contractual relationships. In 

Europe, these contractual relationships are made possible (and are regulated by) a 

complex system of regulations and directives that create an international legal 

framework within which these contracts exist. Apart from a contract between buyer and 

seller for the supply of gas, there will also exist a capacity contract and a contract for 

transportation services. The capacity contract has a very abstract object: it refers to the 
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maximum flow, measured in amount of gas per unit of time, to which a user is entitled 

when using the pipeline (as defined in Regulation (EC) No. 715/2009 of the European 

Parliament and of the Council, Article 2(1)(3)).342 Capacity rights are treated as if they 

were the object of a separate contract, but evidently they exist in close connection with 

transportation contracts, as the right to use a pipeline up to a certain flow can only be of 

any use if the party that is entitled to it also has a contractual right to transport gas 

through the same pipeline.343 It is interesting to note that capacity rights are tradable 

(Regulation (EC) No. 715, Article 22), which means that contracted capacity can be 

“sold” or “purchased.”344 This peculiarity creates a conceptual proximity between 

capacity contracts and sales contracts, a circumstance that is obviously important to the 

scope of this work, as it poses the issue of the potential applicability of the Convention 

to this class of contract. This will be studied in Section 3.1.6. 

Overall, the particularities of the commerce of gas cast important 

reflexes on the application of contract law, some of which will be analyzed throughout 

this writing. 

2.5.1.3 Cobalt 

It may also be interesting to take a brief look at the market for cobalt. 

Cobalt is a mineral that is widely used for the production of rechargeable electric 

batteries,345 which constitute the main power source for many electric devices such as 

mobile phones and electric cars. There are reports of increased demand for this metal,346 

a fact that raises concern for the fact that the production of such commodity is highly 

concentrated in one country: the Democratic Republic of Congo, which, according to 

2019 estimates, was the source of about 64% of the world production and held almost 

half of the known world reserves of cobalt.347 There, a relevant share of the production 

is controlled by only a few companies. Glencore PLC, through its subsidiaries, declared 

itself responsible for the production of around 38.400 tons of cobalt during 2018,348 

which would equal around 42% of the cobalt produced in the Democratic Republic of 

Congo and about 27% of the entire world production. 

Katanga Mining Ltd., one of subsidiaries of Glencore extracting 

cobalt from the Democratic Republic of Congo, sells, according to the company, its 

 
342 Ibid., sec. V, 3.1. 
343 Ibid., sec. V, 3.2. 
344 Ibid., sec. V, 3.1. 
345  “Cobalt  Statistics  and  Information,”  U.S.  Geological  Survey,  2020, 
www.usgs.gov/centers/nmic/cobalt-statistics-and-information. 
346 Sarah Katz-Lavigne, “Demand for Congo’s Cobalt Is on the Rise. So Is the Scrutiny of Mining 
Practices,” Washington Post, February 21, 2019. 
347 U.S. Geological Survey, “Mineral Commodity Summaries” (U.S. Geological Survey, February 2019), 
50–51, prd-wret.s3-us-west-2.amazonaws.com/assets/palladium/production/s3fs-public/atoms/files/mcs-
2019-cobal_0.pdf. 
348 Glencore PLC, “Glencore Annual Report 2018,” February 28, 2019, 221. 



74 
 

entire production to Glencore,349 denotating the verticalization of the initial stages of the 

cobalt production chain. 

Another similar example involves the Chinese company China 

Molybdenum, reported as the second350 or third351 (depending on the source) largest 

producer of the commodity in the world, with approximately 7% of the global market 

share.352 Observers report that China Molybdenum, together with other state-owned 

Chinese companies, have been increasing their investments in the cobalt supply chain, 

both by acquiring equity interests in companies that extract cobalt in the Democratic 

Republic of Congo, and by entering into long-term contracts for the supply of the 

commodity (one of which has Glencore as a seller).353 

The growing Chinese interest in the metal is part of a state policy,354 

reportedly motivated by concerns about losing access to the commodity,355 and possibly 

also as a strategic movement to preclude future competition.356 The backdrop for the 

strategy is the growing demand for rechargeable batteries, of which China is the largest 

global producer. As mentioned before, batteries require cobalt to manufacture, and 

China, despite being the world largest producer of batteries, has no significant natural 

reserves of the metal and sources 90% of its consumption from the Democratic 

Republic of Congo.357 

Finally, refining of cobalt is also highly concentrated. China is 

reported as holding between 50% and 60% of the global cobalt refining capacity (up 

from an estimated 31% in 2012 and a mere 3% in 2000).358 The fact that demand for 

cobalt is high within China raise concerns within industries that depend on the metal 
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that the majority of cobalt imported by China is “earmarked” for internal use.359 There 

are already references to a Chinese monopoly in cobalt.360 Albeit this is currently 

probably an exaggeration, it is hard not to notice that there is an increasing 

concentration of cobalt production and refining in the hands of Chinese companies, with 

the backing of the Chinese state. 

The LME is the main commodity exchange for metals, with a market 

share estimated to be around 80% of the global non-ferrous futures trading.361 There are 

two negotiated contracts for cobalt: one that allows deliveries of the physical metal, and 

another that is cash-settled (i.e., settled only by payment/reception of the difference of 

price). The cash-settled contract is referenced to a price index (the Fastmarkets MB 

Standard Grade index).362 The rules of the exchange establish that, for any given metal, 

deliveries under a futures contract negotiated in the exchange can only be made if the 

metal is of a brand that has been pre-approved by the exchange. In the case of cobalt, as 

of March 2021, there were only 16 accepted brands, of which four were Chinese, with 

Russia and Zambia being the only other countries with more than one brand.363 For 

purposes of comparison, there are 104 accepted brands for primary aluminum and 100 

accepted brands for copper (primary aluminum and copper are the two metals with the 

most accepted brands among those traded within the LME).364 

The cobalt futures contracts are relatively recent: the contract 

providing for physical delivery exists since 2010, and the cash-settled variant only 

started to trade on 2019.365 All this means that even though there is an apparent liquidity 

in the market, even the futures market is highly concentrated, at least on the selling side. 

2.5.2 Common issues arising out of long-term contracts 

As seen above, the reasons why buyers and sellers would prefer to 

enter into a longer-term sales agreement instead of engaging in several spot or forward 

transactions are usually a combination of the following: (i) access to a restricted number 

of sellers or buyers; (ii) the necessity to ensure that a steady and reliable supply of the 

commodity is maintained during a long period of time; (iii) the need for a very specific 

subtype of the commodity, that can only be provided by one or few sellers; (iv) the need 

for foreseeable cashflows in order to secure financing contracts. 
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Although most long-term contracts could probably be safely classified 

as cash contracts, the circumstance that they are designed to last for long periods of 

time, during which many shipments will take place, create concerns that would not exist 

in the case of usual forward contracts. 

One of the most obvious is that facts that could be generally classified 

under the titles of “change of circumstances,” “force majeure” or, in common law 

jurisdictions, “frustration,” will have an amplified effect in the ability of the parties to 

perform the contract or to take purchased goods.366 Indeed, the longer the term of the 

contract, the more likely it becomes that such facts take place before the obligations of 

the parties are fully performed. 

To make matters more complex, in circumstances where the supply of 

a commodity is controlled by a monopolistic seller, or an oligopolistic group of sellers, 

as is the case of the three groups of commodities mentioned in the prior subsections, the 

price of the commodities may become particularly subject to unpredictable variations. It 

is known that political instability, purposeful interference of monopolistic or 

monopsonic companies367 and/or governments in the production, either to control prices 

or to obtain other advantages, or even natural events that affect only one or a few 

supplier or regions, may cause serious disruptions in the offer side and, therefore, ensue 

wild price variations in short periods of time. 

Still in the realm of state interference, it is a known fact that 

contractual freedom may be limited by local laws and regulations that may (and most 

likely will) prevail over ordinary contract law even in countries that have adopted the 

CISG. Moreover, states, directly or through companies that they own or control, have 

quite often used in recent history their de facto power to unilaterally modify contractual 

provisions, in ways that would not have been possible in a normal business relationship 

between two privately owned companies (not to mention cases of outright expropriation 

of assets).368 

The effects of such heavy-handed approach are of course more 

directly and intensely felt by the companies making contracts directly with these states 

or state-owned or state-controlled companies. However, in a market where prices are 

dictated by open markets, and contracts are entered into complex networks, the effects 

of any instability in the supply-side may easily propagate to other market players, 

meaning that a certain degree of uncertainty becomes, in a way, a fixed trait of the 

market as a whole. 

 
366 Paul Dillon, Luca Salerno, and Joanne Lewis, “When Russian Gas Is Turned off - Do You Have Any 
Recourse?,” Reed Smith Client Alert 09–005 (January 2009): 1–3. 
367 Black, Crude Reality: Petroleum in World History, 231. 
368 Carole Nakhle, “Lower Oil Prices: An Opportunity for Oil and Gas Companies,” Natural Resource 
Governance Institute Blog, June 11, 2015, resourcegovernance.org/blog/lower-oil-prices-opportunity-oil-
and-gas-companies. 



77 
 

2.5.3 Offtake contracts 

Offtake contracts resemble forward contracts in which they provide 

for the sale of goods to be delivered in the future. They are also a particular form of 

long-term contracts. Their specificity comes from the fact that they are made in advance 

of, and in connection with, the construction of the site that will extract or produce the 

commodity being sold.369 These contracts are often entered into for terms between 15 

and 25 years, and bear importance in allowing the owners of the project to present 

evidence to financiers that the project has secured a revenue stream that will serve as a 

guarantee for the repayment of financial contracts that are entered into in connection 

with the project.370 

Moreover, offtake contracts often have a peculiar trait as a category, 

in which they often leave some of the commercial terms open for future negotiation,371 

providing for flexibility that departs from what is usual when considering ‘traditional’ 

cash contracts. This is a peculiarity that has even caused the enforceability of such 

agreements to be put into question under English law, considering that there is a rule in 

such legal system which determines that a contract that does not describe the obligations 

with sufficient certainty is not enforceable.372 Finally, the circumstance that they are 

entered into as part of a greater scheme involving also the financing of the production 

site itself also mean that they may have to be interpreted in conjunction with other 

agreements, something which can substantially modify the dynamics of rights regarding 

its termination, among others. 

2.5.4 Contract farming or vertical integration contracts 

A contract type that is usually associated to agricultural commodities 

is referred to under the designation of ‘contract farming’. The designation itself is not a 

precise one, and there is controversy in the literature as to the precise meaning of the 

expression.373 

Contract farming is related to a particular notion of vertical 

coordination, or vertical integration, within the productive chain of certain goods. 

Vertical integration is “the combination of two or more successive stages of production 

and/or distribution under the ownership and/or control of one firm.”374 Vertical 

integration, as mentioned in the prior Subsections, expresses itself as a concentration of 

ownership of all of the stages of production and/or commercialization of a commodity 

in the hands of one single firm – a situation termed ‘ownership integration.’ However, 

in the economic jargon, vertical integration is a matter of degree, and thus can also be 

achieved by means of contractual relationships between entities, each one dedicated to 
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one or some of these stages of production. In this context, “contract farming” can be 

defined as “those contractual arrangements between farmers and companies (…) 

specifying one or more conditions of production and/or marketing of an agricultural 

product.”375 This kind of arrangement is widely used in connection with the production 

of commodity-type goods of varied nature, such as tobacco, poultry, pork, dairy 

farming, biofuel376 and seeds.377 

In what regards the scope of this work, contract farming arrangements 

fall within a gray zone between what lies within and what lies outside of it: what is a 

sale and what is not. They contain elements that approximate them to sales contracts, 

and others that make them look more like contracts for the rental of properties or for 

rendering services. 

Vertical coordination through contract farming arrangements exists in 

many different flavors and contains a variety of provisions. There are different 

classification schemes that try to make sense of this variety. Although the classifications 

themselves are not particularly important to the scope of this work, the categories do 

shed some light on common types of provisions and contractual structures that can be 

found in this sort of agreement. 

One such classification divides contract farming agreement among 

market specification contracts, production-management contracts and resource-

providing contracts. 

In market specification contracts, a farmer and an integrator agree 

beforehand on certain specifications that the integrator requires so that it can acquire the 

farmer’s produce.378 The farmer remains free to make all decisions regarding the 

production, and pricing is often still determined in open market.379 This is the instance 

of coordination that lie closest to a classic sales contract.380 

In production-management contracts, the integrator controls certain 

aspects of the production, and may get to inspect the process or even interfere with 

certain managerial decisions, for instance by specifying the inputs that are to be used. 

Pricing is mostly dictated by the open market.381  
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378 The term is intended to mean ‘the whole crop yield.’ 
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Macmillan, 1980), 264. 
380 Nunziata Stefania Valenza Paiva, “Contornos Jurídicos e Matizes Econômicas Dos Contratos de 
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In resource-providing contracts, the integrators also provide key 

inputs.382 The integrator could go as far as providing chicks, feed and medicine to a 

poultry farmer.383 In some cases, a batch of young animals (hogs, chicks) belonging to 

the integrator is put under the auspices of the farmer, who will then have the obligation 

to raise them in accordance with instructions given by the integrator. Afterwards, these 

animals are passed on to other contractors that will process their meat and resell them to 

meat-packing companies previously chosen by the integrator.384 In some cases, the 

goods provided by the integrator constitute financing in kind.385 In others, the 

ownership (or, at least, the risk of loss386) of the animals and other goods provided by 

the integrator may not even pass to the farmer. The farmer’s compensation may be 

previously fixed and not be directly based on prevailing market prices, thus transferring 

part of the risk of price fluctuations to the integrator.387 Prices are typically calculated 

on the basis of the output (e.g., per pound of meat),388 but profit-sharing arrangements 

are also common.389 The farmer typically owns the land and machinery used in the 

production and provides services.390 

In all cases, the integrator sometimes provides financing, either in the 

form of a loan, or by providing goods in kind in order to facilitate production.391 In 

certain cases, the integrator may even provide training and instruction to the farmer as 

part of the contractual arrangement between them.392 

The aforementioned classification is useful to demonstrate that 

contract farming agreements stand in different points of what can be called a spectrum 

between pure sales and services (or even employment) contracts.393 Likewise, it may 
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also be pointed out that some of the characteristic provisions mentioned above indicate 

that these contracts may also display certain features that would approximate them to 

other legal figures such as loan agreements, barter agreements (when the integrator 

provides goods to the farmer) and partnerships (when profits and/or losses are expected 

to be shared).394 

From an economic standpoint, comparing the contractual 

arrangements, in each category farmers and integrators face different trade-offs: the 

farmer’s is between freedom and greater economic security, whereas the integrator’s is 

between a combination of financial risk (whenever the integrator provides financing) 

and greater management efforts (in the form of supervision and control exerted over the 

production), on one hand, or greater foreseeability of the end product and more control 

over its costs, on the other hand.395 

More than the specific provisions contained in the contracts that may 

be entered into between integrators and farmers, however, the element that is probably 

distinctive of contract farming agreements is the fact that the relationship between the 

parties may end up acquiring a semi-permanent character. Particularly in the case of 

small productive units, often controlled and worked by a single family, the farmer may 

end up, in practice, bound to a specific processing unit, becoming a de facto part of a 

larger organization. This is the essence of the idea of vertical integration by contract.396 

This integration may be achieved by means of a framework agreement between the 

parties, establishing some restriction to their freedom to negotiate individual sales in the 

future,397 but it may also occur as a matter of simple repetition of patterns over time, 

often because the geographic proximity of the parties turns them into natural partners. 

Because of the circumstance that vertical integration may involve 

large corporations on one side and small farmers on the other, it is often presumed that 

there is an essential imbalance in the contract.398 The farmer will be in a position close 

to that of an employee,399 “a hired hand on his or her own land,”400 or, as an author 

more critically puts it, a 
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“wage laborer of sorts who (…) continue to carry the risk of production 

and the cost of the ownership of the means of production, land, without 

reaping the profit from the final sale of the product.”401 

So, statutes are designed to protect the farmer against the potential 

‘abuse’ from the integrator,402 often even requiring the continued surveillance by an 

entity such as a government organ or a cooperative of farmers in order to guarantee that 

contracts are adequately performed.403 Because of this protective purpose, rules 

governing these relationships are more likely to be considered by courts as pertaining to 

public order and, thus, mandatory, in the sense that the parties cannot contract around 

some of the restrictions imposed by the law. 

Brazilian Law No. 13.288, enacted on 16 May 2016, is an example of 

a statute regulating contract farming agreements. The Brazilian statute calls the contract 

“vertical integration contract” (“contrato de integração vertical”).404 The justification 

presented together with its initial draft explained the need for a specific statute by 

arguing that courts, when dealing with these contracts, tended to apply rules concerning 

other contractual types (namely, sales or rural partnerships405), which, among other 

unsatisfying results, resulted in the rural producer, as the “weaker party,” receiving 

insufficient protection.406 Elsewhere, India, through the Model Agriculture Produce and 

Livestock Contract Farming and Services (Promotion & Facilitation) Act, 2018, has 

also regulated legal relationships between parties in the context of contract farming.407 

In the case of the Brazilian statute, significant power is given for 

public authorities to interfere in the contract, establishing quantitative limits to certain 

aspects of the contract (price, interests if the integrator is to offer credit). 
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2.6 A transversal observation: different commodity-type goods have 

distinct degrees of liquidity 

After having had a glimpse of the complex and diverse landscape of 

the contractual typology of the commodity-type goods, it must be clear by now that not 

all commodities fit the prototypical description according to which those goods are 

traded in very liquid markets, where buyers and sellers may freely and easily transact, 

and a spot market price is always readily available. 

In fact, it is possible to order the several different goods classified as 

commodities as a function of their liquidity. The following chart408 illustrates this notion 

well: 

 

Looking at the chart, one may clearly see that markets for goods such 

as natural gas and cobalt are in a clear contrast with other, more traditional commodities 

such as most agricultural products or some specific metals. Moreover, within a broad 

category such as oil, it is possible to see that its distinct derivates are situated in distinct 

points of the curve. Some are very liquid, whilst others have only limited liquidity. 

Although one could argue that commodities with less liquid markets 

are less relevant because there will inherently be less transactions in these markets, it 

seems important to emphasize that many of the assumptions made in relation to what 

works well and what does not in contracts for the sale of liquid commodities are 

probably not generalizable to all commodity-type goods. These particularities will have 

important secondary effects in the discussions to be held in the following Sections. 
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3 The CISG applied to commodity sales 

  



84 
 

So far, we have focused on the analysis of the mechanics and the legal 

framework currently applicable to the commodity trading. The objective of Section 2 

was to establish the grounds for the analysis that constitute the core of this work: the 

interactions between some specific aspects of the commodity trade and the CISG and 

the PICC. 

In doing this, we shall address issues of distinct nature, something that 

requires adopting different approaches. In order to maintain a systematic organization, I 

have organized the following Subsections in themes that broadly reproduce the different 

parts of the CISG – scope of application, formation of the contract, obligations of the 

parties, remedies and exemptions – and, within each of these themes, analyzed aspects 

regarding the interaction between the CISG and commodity contracts. The PICC is 

included in the analysis at times separately, at times comparatively. 

In this context, the first issue to be tackled determine whether the 

CISG, pursuant to its self-contained rules regarding its scope of application, applies to 

all forms of commodity trading. As the reader might expect, the conclusion is that the 

CISG applies to at least a good portion of the commodity sales contracts. In cases where 

it does not apply, the non-application has little to do with the fact that a given contract is 

for the sale of a commodity-type good. 

The second issue regards the specific interpretation issues that arise 

when applying the CISG to commodity contracts. It is well-established that the CISG is 

a flexible piece of legislation. This flexibility is given mainly by open, standard-based, 

provisions that call for a case-by-case interpretation that must consider the intentions of 

the parties and the peculiarities of each case, including the traits of the market where a 

given sale occurs. What I shall do, then, is to look into some instances where the 

commodity trading peculiarities may require a specific interpretation of the CISG, often 

departing from mainstream understanding in this regard. 

The third issue involves a more critical approach, insofar it concerns 

whether the CISG is a suitable instrument to govern commodity contracts. There are a 

few well-known instances where the CISG has been criticized as not being up to the 

task. We shall review such criticism and assess how warranted it is (if at all). In doing 

so, Section 3 will sometimes only introduce topics of discussion that can be more 

thoroughly discussed in Section 4, which will be entirely dedicated to address criticism 

directed at the Convention.  
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3.1 Commodity sales and the CISG articles regarding its scope of 

application 

3.1.1 Commodities and the concept of goods 

According to its Article 1, the CISG “applies to contracts of sale of 

goods.” Therefore, an important preliminary issue to clear is to establish whether the 

commodities we mention throughout this work can actually be considered to fit the 

concept of goods. 

The CISG does not contain a general definition of what are to be 

considered “goods.”409 Instead, it only expressly excludes some items from the concept, 

thus establishing a negative definition.410 

In this context, CISG commentators have debated about whether a 

general definition could be derived from the CISG itself or from its case law. An initial 

consensus was formed around the notion that goods are movable and tangible things, 

subject to the exclusions of CISG Article 2.411 Later, the tangibility requirement was put 

into question, mainly due to the discussion regarding the applicability of the CISG to 

software (on this regard, see Subsection 3.1.3 below).412 

If the convention only applies to the sale of movable things, then the 

sale of land is not subject to the Convention. This exclusion, however, should not 

encompass things that are originally part of the land but that are later severed from it 

and delivered to another party, such as minerals, oils and vegetables: the sale of these 

goods would be included in the scope of application of the CISG by force of its Article 

3(1).413 

Another discussion that could be relevant to the scope of this work 

regards whether the fungibility of the goods sold could affect the application of the 

CISG to the contract. The prevailing position is that the distinction between fungible 

and non-fungible goods does not concern the concept of goods itself, being relevant 

 
409 Mistelis, “Commentary to Article 1,” 31. 
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(Deventer: Kluwer Law and Taxation, 1989), 19; Schwenzer, Hachem, and Kee, Global Sales and 
Conctract Law, 98; John Honnold, Uniform Law for International Sales under the 1980 United Nations 
Convention, 4th ed (The Hague: Kluwer Law International, 2009), 55–57. 
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only to solve issues of conformity and available remedies in case of contractual 

breach.414 

It seems, then, that there should be no doubt that commodities, as 

defined earlier in this work, do constitute goods under the CISG.415 All of the 

commodities we are mentioning are indeed tangible, movable and fungible goods, and, 

as such, fall clearly within the concept of goods derived from the CISG.416 

The one item that is usually considered to be a commodity, but is 

expressly excluded from the scope of application of the Convention is electricity (this 

exclusion will be briefly addressed in Section 3.1.5). 

3.1.2 Common commodity contractual practices and the concept of sales contracts 

under the CISG 

It is commonly accepted that there is a universal core concept of 

contract of sale of goods, or sales contracts, that is recognized as such across the most 

diverse legal systems: it is a contract pursuant to which the seller must deliver 

something to the buyer – and often transfer to the buyer the ownership of such thing – 

and the buyer must pay a price for it in cash.417 

The CISG does not expressly define the contents of a contract of sale 

of goods for the purposes of its own application.418 An internal concept of sales contract 

can be derived from its Articles 30 and 53, which set forth the obligations of seller and 

buyer, respectively. In accordance with these articles, a sales contract is a contract 

pursuant to which the seller is obliged to deliver the goods and possibly documents 

regarding these goods, and to transfer the ownership of these goods, and the buyer is 

obliged to pay the corresponding price, take the goods, and to cooperate in accordance 

with the contractual provisions.419 This concept essentially conforms to the general 

concept we have just mentioned. So does the concept stated in the Uncitral CISG 

Digest, pursuant to which a sales contract is: “a contract pursuant to which one party 

(the seller) is bound to deliver the goods and transfer the property in the goods sold and 

the other party (the buyer) is obliged to pay the price and accept the goods.”420 

 
414 Schwenzer, Hachem, and Kee, Global Sales and Conctract Law, 98. 
415 The same, however, cannot be said in respect of the rights that constitute the object of the futures 
contracts, which are rights to make a contract and not goods, as seen on Subection 2.2.5. 
416 Fisher and Hains, “Futures Market Law and Practice and the Vienna Sales Convention,” 540–41 reach 
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Después de La Directiva 1999/44/CE Sobre Garantías En La Venta de Bienes de Consumo,” Actualidad 
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commentary to Article 1, para. 8. 
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It is also widely accepted, however, that Article 3 CISG attracts to the 

field of application of the Convention some contracts that, in domestic legal systems, 

are often not classified as sales. This will be more discussed in more detail in Section 

3.1.7 below. 

3.1.2.1 Cash contracts 

There shall be no doubt, therefore, that the so-called cash contracts 

(spot and forward contracts) must be deemed as sales contracts under the internal 

concept determined by the Convention. Both are contracts that clearly provide for the 

exchange of goods for money. The exchange is to occur immediately in the case of spot 

contracts, and in the future in the case of forward contracts. 

A question may arise in the case of forward contracts that provide for 

the possibility to settle in cash, meaning that the parties may unwind the actual sale and 

end up paying or receiving only a price difference. One such example is a forward 

contract for petrol known as “Brent forward” or “BFOE forward,” that is traded in over-

the-counter markets.421 These contracts are based on a standard form sales contract 

known as SUKO 90, drafted by Shell UK, but used by other traders as well, having 

become a de facto standard for the spot or short-term trading of certain specs of 

petrol.422 The terms of the contract are not particularly distinctive, except for the 

provision allowing the parties, if they so agree, to settle the contract for cash (Article 

20). If one looks at the wording without knowing the market practices, therefore, it 

would be easy to imagine that seller and buyer would enter into such a contract 

primarily if they want to trade the physical product. It is said that, nonetheless, that just 

like in the futures market, Brent forward contracts based on this standard are settled in 

cash most of the times, meaning that its main function seems to be to work as an over-

the-counter financial derivative.423 This might indicate that, if we adopt the criterion of 

the “cause” of the contract (i.e., its primary social and economic intent),424 it could be 

improper to classify these forward contracts as sales contracts. 

This case, however, seems to be different from that of the futures 

contracts (as discussed in Section 2.2.5 and to be further discussed in the following 

Subsection), mainly because: (i) these contracts are entered into by the buyer and the 

seller, obliging them from the beginning to the typical performances of a sales contract 

(i.e., the seller must deliver the goods and the buyer must pay the price), meaning that 

they are not only transactions on rights, but, instead, true sales contracts that contain a 

provision allowing it to be closed-out in financial terms; (ii) settlement in cash is not 

“automatically” possible, as it depends on certain conditions being met and on an 

 
421 Schofield, Commodity Derivatives, chap. 5.7.2. 
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contract. See Section 3.2.1.1 below. 
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agreement being reached by the parties as to the respective cash amount; and (iii) these 

contracts are not cleared, meaning that the parties who negotiate are the actual parties of 

the sales contract and that if no agreement is reached as to its early liquidation, the 

parties will be bound to the obligations regarding the physical goods. 

Importantly, the discussion is merely academic if we consider 

specifically the SUKO 90 terms, as they contain a clause determining that the contract is 

governed by English law and expressly excluding the application of the CISG (Article 

17). However, it is still illustrative as an abstract discussion about forward contracts that 

can be settled in cash. 

3.1.2.2 Futures contracts 

Similar issues arise when discussing futures contracts. We have 

already seen that, in spite of their clear relationship with sales contracts, scholars in the 

context of domestic legal systems have argued that futures contracts form a category of 

its own, meaning that they are not sales contracts. The main reasons underlying this 

conclusion are, first, that futures contracts are agreements to make a sale in the future 

and, second, that their main purpose is obtaining a financial result. The exchange of 

goods for money as a result of the futures contract is rather accidental. 

In light of these traits, it has been advanced that futures contracts, 

instead of being sales contracts, are financial derivative contracts which only 

exceptionally lead to the formation of sales contracts. This can arguably create some 

uncertainty as to whether futures contracts can be governed by the CISG when the 

parties have not expressly indicated their intention in this regard, insofar as the CISG, 

evidently, only applies to sales contracts.425 

Two discussions can be brought to light in order to assist in 

determining whether the CISG should, at least in principle and abstractly, apply to 

futures contracts in such circumstance: the discussion regarding the application of the 

Convention to international distribution agreements and other framework agreements in 

general, and the discussion regarding the applicability of the CISG to sales of items 

such as rights and other items that are not universally recognized as goods. 

 
425 The same conclusion, albeit on slightly different grounds, is reached by Frank Spohnheimer, 
“Commentary to Article 2,” in UN Convention on Contracts for the International Sale of Goods (CISG), 
ed. Stefan Kröll, Loukas Mistelis, and María del Pilar Perales Viscasillas, 2nd ed. (Munich: C. H. Beck, 
2018), 49–50 in relation to derivatives in general (a category that, as we have seen, includes futures 
contracts): “International sales contracts for derivatives are nevertheless not governed by the Convention. 
Derivatives are of the same character as options. In the end, a derivative is a right, not a good and 
consequently, sales of derivatives are sales of rights, not sales of goods. Since the Convention’s sphere of 
application is limited to sales of goods according to Article 1 and does not cover sales of rights, these 
contracts do not fall within its sphere of application. This is also true for the sale of OTC derivatives, 
regardless of whether there is a provision for physical delivery or not.” A remark can be made in the 
sense that options may themselves be categorized as derivatives when they refer to this class of rights, but 
the rationale, nonetheless, stands. Interestingly, Schwenzer and Hachem, “Commentary to Articles 1-6”, 
commentary to Article 2, para. 24, also argue that derivatives are excluded from the scope of application 
of the CISG. When discussing auction sales, on the other hand, the same authors maintain that sales made 
in commodity exchanges are governed by the CISG. No effort is made to resolve this contradiction. 
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The discussion regarding distribution (and similar) agreements is 

relevant insofar as these types of contracts are closely related to the sale of goods, 

having the ultimate goal of facilitating future sales of goods. 

The majority stance within the CISG doctrine seems to be in the sense 

that distribution agreements themselves are not governed by the CISG, since they deal 

mainly with “the organization of distribution of goods,” and therefore are not sales 

contracts; only the sales contracts that are “concluded in performance and 

implementation of the distribution agreements” would be governed by the 

Convention.426 

This position has evolved in time. Professor Perales Viscasillas lists 

circumstances that work in favor of applying the CISG to at least some distribution 

contracts: (i) Article 3(1) CISG includes in the scope of the application of the 

Convention contracts that deal with matters other than the pure exchange of goods for 

money – and in such cases, the Convention governs the whole contract, not only the 

obligations more directly related to the exchange of goods for money;427 (ii) in some 

distribution contracts, most obligations are related to the purchase and/or the delivery of 

goods and the payment of the price, i.e., the core elements of sales contracts;428 (iii) the 

concept of sale under the CISG is autonomous and encompasses contracts that in 

domestic law may not be considered sales, such as long-term supply contracts;429 (iv) 

even if they are not sales, they undeniably share some of the main traits of sales 

contracts and, as such, are or could be, at least partially, regulated by legal rules 

designed to govern sales.430 

Considering these arguments, a stance in the sense that at least some 

distribution agreements fall within the scope of application of the CISG has been 

gaining acceptance. Professor Schroeter, for instance, argues that distribution 

agreements should be governed by the CISG whenever “upon their conclusion, the 

parties [have] agreed on concrete obligations regarding the goods to be taken and 

delivered,” and where obligations of the parties not directly related to this exchange 

(such as services) “have less weight” than the sales components. The gist is that, in 

these circumstances, distribution agreements would in fact be considered sales contracts 

in accordance with the internal concept of the Convention.431 

 
426 Mistelis, “Commentary to Article 1,” 30. See also María del Pilar Perales Viscasillas, “Los contratos 
de distribución internacional a la luz de la Convención de Viena de 1980 sobre compraventa internacional 
de mercaderías,” in Estudios de Derecho Mercantil: liber amicorum profesor Dr. Francisco Vicent 
Chuliá, ed. Vicente Cuñat Edo and María Victoria Petit Lavall (Valencia: Tirant lo Blanch, 2014), 1223. 
427 Perales Viscasillas, “Los contratos de distribución internacional a la luz de la Convención de Viena de 
1980 sobre compraventa internacional de mercaderías,” 1227–28. 
428 Ibid., 1229. 
429 Ibid., 1230. 
430 Ibid., 1230–31. 
431 Ulrich G. Schroeter, “Commentary to Articles 14-25,” in Commentary on the UN Convention on the 
International Sale of Goods (CISG), ed. Ingeborg Schwenzer, 4th ed. (Oxford: Oxford University Press, 
2016), Introduction to Articles 14-24, para. 75. 
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But Professor Perales Viscasillas argues that even distribution 

contracts that do not contain provisions regarding the particularities of the exchange of 

goods for money could also be governed by the CISG: if the contract does not establish 

the terms of the actual sales, but is structured in a way that indicates that sales are its 

ultimate objective, the CISG should apply on the basis that the contract is 

preponderantly a sales contract under the autonomous concept of the CISG.432  

Case law doctrine is divided, although there are judgments that accept 

that distribution contracts are governed by the Convention when they fit the 

autonomous concept of sales under the CISG,433 or when the distribution contract can 

be interpreted as “accessory clauses to a sale agreement.”434 There is, however, also a 

similar number of cases where the court found that the CISG did not govern those 

contracts.435 

Some of the arguments advanced by Professor Perales Viscasillas 

apply to describe futures contracts as well. Futures contracts that can be settled by the 

delivery of physical goods do contain rules regarding the exchange of these goods for 

money, and these obligations are undertaken from the time the parties enter into the 

futures contract, even though they have the alternative not to perform them, closing out 

their position by entering into an offsetting transaction (selling if they are long, buying 

if they are short). The most important difference is that futures contracts do not contain 

obligations that could be categorized as services. Instead, what characterizes them is the 

fact that during the life of the contract and until the date when they may no longer be 

traded, the parties are independently subject to financial obligations (mainly, providing 

margin and pay or receive amounts reflecting the variation of the price of the contract) 

and regulation imposed by the provider of the market (mainly observing position 

limits). These distinctive traits are due to the fact, already mentioned, that futures 

contracts are probably more precisely described as derivatives designed to produce 

financial results rather than the exchange of goods for money, although such exchange 

can occasionally occur. 

On the other hand, while there can be an argument as to whether the 

distribution contract has a separate existence when considered in relationship with the 

sales contracts that are eventually formed in the performance of the distribution 

contract, futures contracts are unitary: the goods are already determined (even if not 

ascertained), the quantity and the terms of the delivery are established, and although the 

price is still unknown at the time of the formation of the contract, it becomes 

determinable without the need of further agreement between the parties. In such a 

 
432 Perales Viscasillas, “Los contratos de distribución internacional a la luz de la Convención de Viena de 
1980 sobre compraventa internacional de mercaderías,” 1236–37. 
433 Francesco Cortesi, Zintix Pty Ltd. v. Olitalia S.R.L. (CISG Online Case 2336), CISG Online (District 
Court of Forli (Italy) 2009). 
434 Imperial Bathroom Company v. Sanitari Possi S.p.A. (CLOUT Case, 34 CLOUT 4 (Corte di 
Cassazione, Italy 1999). 
435 For a discussion in this regard, see Perales Viscasillas, “Los contratos de distribución internacional a la 
luz de la Convención de Viena de 1980 sobre compraventa internacional de mercaderías.” 
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context, if one can successfully argue that the central obligations of the contract are 

those regarding the sale (a notion with which I disagree, but that is arguable), 

considering the notion of the “vis attractiva” of the CISG (i.e., once it is established that 

a contract has the sale at its main aspect, the other obligations should also be subject by 

the CISG),436 then, at least according to this criterion alone, such futures contracts 

should also fall within the scope of application of the CISG. 

A relevant structural distinction between distribution contracts and 

futures contracts is that, in the latter, the counterparty of the obligations directly related 

to the exchange of goods for money is left open: there is no way to know, until the 

futures contract can no longer be traded, who is the “buyer to each seller” and the 

“seller to each buyer.” In other words, each party is effectively unable to choose their 

counterparty, which may cast important effects regarding the CISG provisions related to 

the internationality of the contract, and which is ultimately the reason why I argue that 

futures contracts should only be governed by the CISG if the parties expressly agree on 

this matter (see Section 3.1.4.2). In this sense, futures contracts are indeed sui generis 

arrangements that find no parallel in the traditional structure of sales contracts. 

In any case, after accounting for the foregoing arguments, one must 

recognize that futures contracts should not be excluded from the scope of application of 

the Convention only for the fact that they are contracts dealing on rights for the future 

sales of goods (instead of “traditional” sales contracts). This would be incoherent with 

the acceptance that distribution contracts can be subject to the Convention and the 

expanded view of the concept of sales contract under the CISG. 

As to the second discussion (regarding the autonomous concept of 

goods under the Convention), given the broader scope of the subject, it will be 

separately discussed in the Subsection 3.1.3 below. 

3.1.2.3 Sales contracts formed within commodity exchanges 

For the sake of completion, let us examine potential implications of 

the application of the CISG to a sales contract formed when a futures contract is not 

financially liquidated and an obligation to deliver a physical commodity comes to 

existence. 

As we have seen on Section 2.2.4, the rules of each exchange 

governing the legal relationship of the parties when delivery becomes due may vary. 

The ICE Clear US rulebook, for instance, provides that once the 

clearinghouse matches deliverers and receives, a sales contract is deemed to have been 

entered into by and between both parties, and the clearinghouse is discharged from any 

obligations regarding the contract (this discharge is not reciprocal, though: the 

clearinghouse keeps charging variation margin until the final settlement of the contract). 

This being the case, the legal relationship between receiver and deliverer finally takes 

 
436 Ibid., 1231. 



92 
 

the form of a more traditional sales contract: there is one party whose obligation is to 

deliver goods (the short FCM) and another party whose obligation is to take the goods 

and pay the price (the long FCM). 

The resulting relationship could be illustrated by the following chart. 

The diamond shape represents the sales contract: 

 

Figure 6: Sales contract resulting from the performance of a futures contract through delivery 

of a physical commodity (case where the clearinghouse ceases to be involved) 

On the case of ICE Clear Europe and of the exchanges operating 

under the CME Group, the rulebook provided for the involvement of the clearinghouse 

even during the delivery process. There is no provision in the sense that the 

clearinghouse ceases to be a party of the contractual relationships previously formed. 

Since, by clearing, the clearing organization replaces every counterparty, one can 

conclude that the clearinghouse remains as an integral party of each sales contract 

formed upon the arrival of each delivery period. In such a case, the resulting legal 

relationships will be more complex, since it can be understood that that two sales 

contracts will be formed – each between one of the FCMs and the clearinghouse. 

The resulting relationship in this case could be illustrated by the 

following chart. Again, the diamond shapes represent the sales contracts: 

 

Figure 7: Sales contract resulting from the performance of a futures contract through delivery 

of a physical commodity (case where the clearinghouse remains involved) 

One essential aspect of both cases described above is that the persons 

or entities that are actually expected to deal with the physical aspects of the contract 

(i.e., the actual delivery and reception of a commodity) are not the contractual parties 

(FCMs and clearinghouse), but the clients. 

This is because, in accordance with the conclusions reached on 

Section 2.2.3, the legal position of both clients is that of agents acting for undisclosed 

principals. Therefore, from the standpoint of the FCMs (in the first case) and the 

clearinghouse (in the second case), these clients are not directly bound to the sales 

contract (at least while they remain undisclosed). 

This means that the obligations of both buyer and seller can 

potentially be performed by persons or entities who are not parties to the sales contract. 
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Neither Articles 30-44 CISG, which concentrate most of the 

obligations of the seller, nor Articles 53-60 CISG, which concentrate most of the 

obligations of the buyer, expressly provide for a situation where a third party is liable 

for the performance of the obligations of either buyer or seller. This, however, does not 

prevent the Convention from governing the contract. The CISG admits the intervention 

of third parties in the performance of the contractual obligations, even if in a rather 

indirect manner: Article 79(2) provides for the liability of the party for an obligation 

performed by a third party engaged by him.437 This does not necessarily mean that the 

CISG shall apply to these contracts, as we shall see, since there are other factors at play; 

however, it does not preclude per se the application of the CISG. 

Finally, it is important to remark that the assertions contained in this 

Subsection assume that the client of an FCM acts as an undisclosed principal and, as 

such, would remain at all times as a third-party – i.e., would not acquire any rights or 

obligations under the sales contract. This, however, may not be the case in every 

instance. Since the agency agreement in itself is governed by domestic law rather than 

by the CISG,438 domestic law provisions applicable to the agency agreement might have 

relevant implications in the relationship of the parties.439 The interplay between the 

CISG and internal law in contracts entered into through an agent will be the object of 

Section 3.2.4. 

3.1.3 Claims for expanded concepts of goods and sales: intangible goods; rights as 

the object of sales contracts 

3.1.3.1 Intangible goods that can be sold under the CISG 

In Subsection 3.1.1 I mentioned that the most widely accepted concept 

of goods under the Convention is in the sense that goods are items that are moveable 

and tangible at the moment of delivery.440 It was not necessary to go further than this in 

order to discuss whether the concept of “goods” under the Convention encompasses 

commodity-type goods, because it was quite easy to demonstrate that it does. 

Further discussion about the concept of goods in this writing, 

therefore, requires a justification of the contextual relevance of such discussion. The 

answer is that there are some subject matters that are tangential to the commodity 

market regarding which such discussion could potentially arise: situations where a 

transaction is made where the object being negotiated is not a commodity-type good, 

 
437 Moreover, it is generally accepted that the CISG is applicable to “multiparty” contracts, i.e., contracts 
with the participation of parties other than seller and buyer. See, for instance, Schroeter, “Commentary to 
Articles 14-25”, Introduction to Articles 14-24, paras. 59-61. 
438 Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 1, para. 41-45; 
commentary to Article 4, para. 9; Mistelis, “Commentary to Article 1,” 34–35; Honnold, Uniform Law for 
International Sales, 31; Flagstone Tiles case (CLOUT Case 410), 36 CLOUT 2 (Germany Lower Court 
Alsfeld 1995). 
439 Peter Schlechtriem, Uniform Sales Law - The UN-Convention on Contracts for the International Sale 
of Goods (Vienna: Manz, 1986), 27, www.cisg.law.pace.edu/cisg/biblio/schlechtriem.html reports that 
pursuant to German law, in the case of an undisclosed principal only the agent would be considered a 
party of the sales contract. 
440 Mistelis, “Commentary to Article 1,” 31. 
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but an “intangible good” or a “right.” Examples – some of which will be further 

addressed in this writing – include contracts involving documents of title representing 

rights on goods, futures contracts made in the context of a commodity exchange, sales 

of tradable capacity rights within the natural gas European legal framework, quota 

rights for the production or import of certain goods. This subsection, therefore, will be 

dedicated to a discussion about whether these items can be included within the concept 

of goods for the purposes of determining the application of the CISG to a contract for 

the onerous transfer thereof. 

As seen, the Convention does not define what “goods” are. It seems to 

be unanimously accepted that, in such circumstances, by operation of Article 7(1) 

CISG, the concept of goods under the CISG is to be determined in an autonomous 

manner and therefore should not be restricted by domestic conceptions of goods441 

(although it has also been said that the concept of goods under the CISG is coincident 

with the notion of “goods” under English law and “merchandises” under French law442). 

Professor Schwenzer and Hachem indicate as essential criteria for 

determining whether an item fits the concept of goods are whether the rules on non-

conformity (Articles 35 et seq. CISG) are suitable for such item,443 and whether the 

transaction provided in the contract is an exchange, which should be determined based 

on whether it fits the description of Article 30 CISG.444 It is because of the latter that 

Professor Schwenzer and Hachem consider that software would only fall within the 

concept of good under the CISG if it is “permanently transferred to the other party (…) 

as opposed to mere agreements on temporary use against payment of royalties.”445 It is 

submitted that this is akin to the distinction that can be made between selling an item or 

renting it. 

These distinctions, however, do not really explain why an item should 

be required to be tangible in order to be a good under the CISG. 

Let us consider, first, the requirement that the item must be capable of 

being “delivered” (because this is mentioned in Article 30 CISG). If we consider that 

the notion of “delivery” necessarily involves the displacement of a physical object, then 

it would be difficult indeed to conceive that something purely intangible as a right may 

be delivered in this sense. However, justifying that “goods” must be tangible because 

they must be capable of being “delivered” (and/or because the right of property on it 

must be transferred), whilst restricting the reach of the term “delivery” only to tangible 

items, amounts to a tautology. It only dislocates the discussion to whether something 

has to be tangible so that it can be “delivered,” or so that it can be the object of a right of 

“property.” 

 
441 Ibid.; Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 1, para. 16. 
442 Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 1, para. 16. 
443 Ibid., commentary to Article 1, para. 16. 
444 Ibid., commentary to Article 1, para. 18. 
445 Ibid., commentary to Article 1, para. 18. 
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On the other hand, the fact that an intangible thing can be embodied in 

a physical object seems also not to be enough to characterize it as a good for the 

purpose of the Convention. An often cited case involving the “sale” of a report resulting 

from a marketing research study that was delivered in printed form is used to illustrate 

the fact that the CISG does not apply to objects of an intellectual nature, even if they are 

embodied in a document.446 If this is so, the justification lies not on the fact that the 

object cannot be delivered, but on some other trait of the object such as the fact that it is 

comprised primarily of information. But, again, nowhere in the CISG there is an 

exclusion in the sense that the sale of “objects made of information” should not be 

subject to the Convention. 

In any case, even if the notion of “delivery” should be reserved for 

physical objects, it would be relatively easy to identify acts regarding rights and 

intangible things that would be analogous of a delivery. After all, there should always 

be a moment in time when such a right or intangible thing is deemed to have passed 

from one party to another. In case of software, for instance, it seems to be quite 

mainstream to consider that a download – which is only the flow of data through an 

Internet connection – can be considered a delivery for the purpose of under Article 30 

CISG and other provisions regarding the delivery of goods. Professor Schwenzer and 

Hachem themselves admit that the sale of software depends solely on whether it is 

transferred to the buyer in a definite way, it being irrelevant whether the transfer is 

made through the utilization of a physical object447 (which leads to them admitting that 

goods do not have to be corporeal448). 

However, it should also be noted that the transfer of the data that 

constitutes the software itself is perhaps the least important part of a transaction 

involving software. There are some models of transacting with software where the 

actual computer program can be freely obtained (usually with some sort of limitation 

such as a “trial period” after which the software can no longer be used without the 

purchase of a license). Payment is due by the acquirer only upon the “purchase” of a 

license, which is nothing more than a very abstract right to use the software that the user 

already has in his or her computer. If the criterion mentioned above is to be used, the 

fact that a software is being sold like this should not prevent the Convention from 

applying, provided that these rights are transferred to the buyer in a perpetual and 

definitive way. It is only a matter of how the story is told, therefore, that would allow us 

to describe this transaction as the sale of the software as an intangible good, or the 

“sale” of a mere “right to use” the software that had been previously obtained. 

Finally, the notion in the sense that a sale must involve an item 

capable of being subject to the rules of the CISG concerning conformity (Articles 35 

CISG et seq.) is also not sufficient to establish a clear-cut separation between tangible 

 
446 Mistelis, “Commentary to Article 1,” 32; Schwenzer and Hachem, “Commentary to Articles 1-6”, 
commentary to Article 1, para. 19. 
447 Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 1, para. 18. 
448 Ibid., commentary to Article 1, para. 17. 
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and intangible goods, or rights. An example are non-conforming documents of title: a 

non-conformity can be characterized if a document contains inconsistent information 

(e.g., if it refers to a loading port that does not correspond to what the contract requires). 

Such non-conformity is to be treated under the CISG pursuant to the same rules of non-

conformity that would apply to tangible goods.449 And, in this context, it is interesting to 

note that documents of title are usually considered not to be tangible goods themselves, 

only tangible representations of a right.450 

Furthermore, still using the example of software, it is very easy to 

imagine that a contract can provide that a piece of software may be developed or 

customized in accordance with specific requirements set by the buyer. The fact that the 

software finally delivered by the seller does not conform to these requirements can 

easily be addressed, either directly or by analogy, by provisions such as those contained 

in Articles 35 CISG et seq. 

So, ultimately, the usual arguments advanced to exclude intangible 

objects from the sphere of application of the CISG are not really bullet-proof. If we are 

to seek the mandate of Article 7 CISG, therefore, it could be useful to briefly analyze 

how the dichotomy “goods/not goods” is treated in domestic and international legal 

systems. 

3.1.3.2 Intangible goods in domestic and international law 

“Goods” is the choice of word for the English text of the CISG. In 

French, the word used is “merchandise,” while in the Spanish text, the word is 

“mercadería,” and in the Portuguese text,451 the word is “mercadoria.” 

In English law, the concept of goods for the purpose of establishing 

whether the SGA applies is defined in its Section 61(1). It includes “all personal 

chattels” (define by the doctrine as “any tangible movable property”452) but excludes 

“things in action and money.” Things in action are defined as things that are incorporeal 

or intangible; as a category, it is opposed to “things in possession,” that are tangible and 

thus can be held in possession.453 Therefore, there is a strong indication that the notion 

of ‘goods’ under English law only encompasses tangible things. As such, in principle 

there should exist no such thing as an incorporeal goods.454 There is, however, a 

 
449 This can be seen throughout CISG Advisory Council, “Opinion No. 5, The Buyer’s Right to Avoid the 
Contract in Case of Non-Conforming Goods or Documents,” May 7, 2005. 
450 In English law, Royston Miles Goode and Ewan McKendrick, Goode on Commercial Law, 4th ed. 
(London: Penguin, 2010), 52, call them “documentary intangibles.” 
451 The reference to the Portuguese text considers the text officially adopted in Brazil by means of the 
Decree No. 8,327/14, which enacted the Convention internally. It is, however, not authentic, in the sense 
that it was not approved by the Uncitral. Pursuant to the CISG (final, non-numbered provision), the 
authentic texts are those in the Arabic, Chinese, English, French, Russian and Spanish languages. 
452 Beale, Chitty on Contracts, 2017, vol. 2, secs. 44–015. 
453 Goode and McKendrick, Goode on Commercial Law, 32; Michael Bridge, Personal Property Law, 4th 
ed. (Oxford: Oxford University Press, 2015), 14. 
454 Goode and McKendrick, Goode on Commercial Law, 32 seem to consider that “goods” are indeed a 
subcategory of “tangible movables.” 
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discussion as to whether sales of software fall within the scope of the SGA, with an 

apparent trend in the sense of considering that they do.455 

In English law, “things in action” include such disparate things as 

rights embodied in documents of title like bills of lading and negotiable instruments, 

and rights that are not so embodied, such as those derived from a contract.456 Indeed, 

because of the categorization of bills of lading as things in action, an argument has been 

advanced that, under English law, CIF sales should not be subject to the SGA for not 

being sales of goods. The main arguments in favor of this stance are: (i) that in a CIF 

sale, the duty of the seller is to tender documents representing the contract goods, it 

being irrelevant whether it shipped the goods or not; and (ii) that the contract is usually 

not frustrated even when the goods are lost, because the buyer, receiving the documents, 

will be able to recover the equivalent to the price of the goods from the insurance.457 

Currently, some English law scholars argue that “things in action” 

may have been compromised as a category, because the expression is often used to 

encompass things that are not considered capable of being held “as property.” Instead, 

they propose the use of a category encompassing all (and only) “intangible property,” 

itself divided between ‘pure intangibles’ and ‘documentary intangibles’ (the latter 

would include documents of title). The proposed transition from ‘thing’ to ‘property’ is 

partly justified by the notion that instead of trying to define what a ‘thing’ is, it is easier 

and more accurate to establish which ‘objects’ can be legally protected as ‘property.’458 

The very basic takeaway from this short discussion, therefore, is that 

the concept of goods under English law also seems to have a solid base on the 

“movable, tangible” notion, but has also encountered issues that are quite similar to 

those found under the CISG, with a timid movement towards the acceptance of goods 

that are “not entirely tangible.” 

Let us then examine the issue from the standpoint of the Romanic-

Germanic legal systems, with emphasis in the cases of Spain and Brazil. 

First, a short note is due regarding the choice of terminology of the 

CISG text for the Spanish and Portuguese languages. 

In natural language, there is perhaps more direct translations for 

“goods” in the Iberian languages than “mercadería” (Spanish) or “mercadoria” 

(Portuguese), which would be “bien” (Spanish) or “bem” (Portuguese).459 “Mercadería” 

 
455 Beale, Chitty on Contracts, 2017, vol. 2, paras. 44–015. 
456 Goode and McKendrick, Goode on Commercial Law, 32; 51. 
457 Andrea Lista, International Commercial Sales: The Sale of Goods on Shipment Terms (Abingdon: 
Informa Law, 2018), sec. 2.1; Carole Murray et al., Schmitthoff’s Export Trade: The Law and Practice of 
International Trade, 11th ed. (London: Sweet & Maxwell, 2007), 35. 
458 See, for instance, Bridge, Personal Property Law, chap. 1. 
459 José Edgardo Muñoz Lopez, Modern Law of Contracts and Sales in Latin America, Spain, and 
Portugal, International Commerce and Arbitration, v. 6 (The Hague: Eleven International Publishing, 
2011), 53. 
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or “mercadoria” would more literally translate to English as “merchandise.” However, 

in legal practice, these words may refer to slightly different things. “Bienes” or “bens” 

are broader categories, encompassing, in essence, everything that can be the object of a 

right. So, physical “things,” or “corporeal objects,” are “bienes” or “bens”, but so are 

rights and abstract entities such as copyright, patents or goodwill.460 Moreover, in legal 

texts, ‘thing’ (“cosa,” in Spanish; “coisa,” in Portuguese) and ‘good’ are sometimes 

treated as synonyms.461 

In the times of Roman law there existed a distinction between 

corporeal and incorporeal things. It was important to determine the capability of a 

“thing” to be held in possession, and to determine whether some modes of acquisition of 

property such as the traditio and the usucapio were applicable to it. This distinction 

seems to have reached present times: the category “bien inmaterial” seems to be 

generally accepted in Spain.462 In Brazil, “incorporeal things” as a category is said to 

have been abolished by legislators in favor of the concept of “right” in exclusive 

opposition to “things.”463 Nonetheless, it is still mentioned in most textbooks because it 

ends up being useful in practice.464 

A distinction adopted in both legal systems is that corporeal things are 

said to be transferred through (a contract of) sale, whilst incorporeal things are said to 

be transferred through assignment (“cesión,” in Spanish; “cessão,” in Portuguese).465 

On the other hand, Kee, Hachem and Schwenzer, in their study of compared law, point 

out that whilst some civil law jurisdictions limit their laws of sales to corporeal things, 

the majority of domestic legal systems derived from this tradition contains no such 

limitation.466 Furthermore, it is interesting to notice that even in those legal systems 

where such a distinction exists, the rules pertaining to assignments are defined by 

reference to the rules governing sales, which normally serve as fallback rules,467 

presumably because there are more similarities than differences between the legal 

regime of both contractual types. 

 
460 Caio Mario da Silva Pereira, Instituições de Direito Civil, 22nd ed. (Rio de Janeiro: Forense, 2007), 
vol. 1, para. 69; Maria Helena Diniz, Curso de Direito Civil Brasileiro, 29th ed. (São Paulo: Saraiva, 
2012), vol. 2, 365; Muñoz Lopez, Modern Law of Contracts and Sales in Latin America, Spain, and 
Portugal, 53. 
461 Muñoz Lopez, Modern Law of Contracts and Sales in Latin America, Spain, and Portugal, 53; Silva 
Pereira, Instituições de Direito Civil, vol. 1, para. 69. 
462 Ángel Manuel López y López, Fundamentos de Derecho Civil: Doctrinas Generales y Bases 
Constitucionales (Valencia: Tirant lo Blanch, 2012), 252–53. 
463 José Carlos Moreira Alves, Direito Romano, 18th ed. (Rio de Janeiro: Forense, 2018), para. 103. 
464 Silva Pereira, Instituições de Direito Civil, vol. 1, para. 68; Diniz, Curso de Direito Civil Brasileiro, 
365. 
465 Muñoz Lopez, Modern Law of Contracts and Sales in Latin America, Spain, and Portugal, 54; Silva 
Pereira, Instituições de Direito Civil, vol. 1, para. 68. 
466 Schwenzer, Hachem, and Kee, Global Sales and Conctract Law, para. 7.04. Accord: Muñoz Lopez, 
Modern Law of Contracts and Sales in Latin America, Spain, and Portugal, 54. 
467 Muñoz Lopez, Modern Law of Contracts and Sales in Latin America, Spain, and Portugal, 54. 
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“Mercaderías” or “mercadorias” are, in turn, terms used to designate 

things that can be sold.468 In the context of sales law, therefore, “mercadería” and 

“bien” (and “mercadoria” and “bem” in the case of Brazilian law) could well be 

considered interchangeable terms.469 In Brazilian law, however, it is sometimes argued 

that “mercadoria” is a concept that encompasses only corporeal things.470 

If any conclusion can be drawn, therefore, it is that there is no 

generally accepted concept of “goods” among the laws of these countries. There are, 

however, countries where the sale of intangible things is admitted, and there are also 

countries which direct that the transfer of intangible things be made through an 

assignment instead of a sale. Sales and assignments, nonetheless, are often governed by 

very similar rules, indicating that the concepts are probably more intertwined and 

similar than the conceptual separation initially might indicate. 

Finally, in an international context, there have been attempts to 

establish a concept of “intangible goods.” As a category, it would encompass examples 

as disparate as brand names, music, patents, software, bandwidth and financial 

instruments.471 Some, such as bandwidth,472 are perhaps in the most extreme point of an 

imaginary “tangible-intangible continuum.” Having seen how diverse the treatment to 

such objects is in the domestic laws of different countries, it is perhaps unsurprising that 

the literature on this subject finds it difficult to establish a well-limited concept of 

“intangible goods.”473 An attempt to devise a description that would encompass all of 

these “goods” is as jocose as illustrative: an intangible good would be “a product that 

you can drop on your foot without feeling it.”474 

3.1.3.3 An excursus in methodology: a definitive answer is not likely to be possible 

A discussion such as the one that is described in this Section is 

precisely what scholars such as Genaro Carrió described as a quest for something that 

does not exist.475 From the different meanings that identical or equivalent terms may 

assume in different legal systems it is not difficult to conclude that terms such as 

“goods” or “sale” do not have an unequivocal “natural” meaning that can be 

‘discovered,’ no matter how much effort is spent in the investigation. These concepts 

are somewhat open-ended even in their interpretation by the several domestic legal 

systems; their meaning is therefore even more difficult to ascertain when giving effect 

 
468 In accordance with the Real Academia Española. 
469 This seems to be the case in Muñoz Lopez, Modern Law of Contracts and Sales in Latin America, 
Spain, and Portugal, 53. The author refers to the fact that the CISG adopts the term “mercadería” in 
Spanish to refer to “things” and makes no attempt to identify different meanings for the two terms. 
470 Pontes de Miranda, Tratado de Direito Privado, vol. 43, vol. 2, § 115. 
471 Otto Koppius, “Dimensions of Intangible Goods,” Proceedings of the 32nd Annual Hawaii 
International Conference on Systems Sciences, January 1999, 2. 
472 Ibid. 
473 Dominika Bochańczyk-Kupka, “Intellectual Property as Intangible Good,” Ekonomia i Prawo 18, no. 
2 (2019): 125, https://doi.org/10.12775/EiP.2019.010. 
474 Koppius, “Dimensions of Intangible Goods,” 2. 
475 See Genaro R. Carrió, Notas sobre derecho y lenguaje, 5th ed. (Buenos Aires: LexisNexis Abeledo-
Perrot, 2006), 100–103. 
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to a mandate in the sense that such determination must be carried out with observance to 

an international and uniform interpretation. 

It is equally clear that this quest must begin by seeking the relevant 

definitions in the law – which, in the instant case, means that we must look into the 

Convention, as we did. However, since the Convention does not establish clear-cut 

guidance to the definitions of these concepts, there is an inherent limitation to how far 

one can go through this path:476 there is a legitimate “grey area” between what clearly 

falls within – and consequently, falls within the scope of application of the Convention 

– and what clearly falls outside of each concept (and perhaps even “shades of grey” in 

each grey area477). Within such grey area, what remains for the jurists to resolve 

conflicting positions is to formulate the alternative interpretations and put them to test, 

choosing whichever results more useful.478 Positions established through these means, 

therefore, cannot be discretely evaluated as true or false, or right or wrong;479 they will 

necessarily be graduated in a continuous scale of usefulness and, ultimately, of 

persuasiveness. 

3.1.3.4 Synthesis: The Convention should apply to incorporeal goods 

Having in mind the methodological considerations explained above, it 

is submitted that, if case law and scholarship are to be interpreted harmoniously, the 

concept of goods under the Convention should not be limited to physical (or tangible) 

goods. The arguments to support this submission may be grouped in two categories: (1) 

that the CISG is regularly applied to intangible goods; and (2) that the rules of exclusion 

under Article 2(d) CISG may be interpreted as an admission “a contrario” of the 

applicability of the Convention to such a class of goods. 

Regarding the first argument, besides software, already discussed, the 

other example of intangible goods that are usually admitted as falling within the concept 

of goods for the purposes of determining whether the CISG applies are documents of 

title. 

It is apparently unanimous among commentators that documentary 

sales fall within the sphere of application of the CISG; arguments to support this 

position are in the sense that, in these cases, the goods themselves are sold and 

purchased, because the document represent them;480 or that documents are only 

 
476 In the context of the CISG, Michael Bridge, International Sale of Goods: Law and Practice, 2nd ed. 
(Oxford: Oxford University Press, 2007), 3, referring to the concept of international sales of goods, 
argued that “[n]o rigorous definition of such contracts is possible because the size of the category is a 
matter of relative judgment and not of the interpretation of a statute.” 
477 Carrió, Notas sobre derecho y lenguaje, 70. 
478 Philipp Heck, “The Formation of Concepts and the Jurisprudence of Interests,” in The Jurisprudence 
of Interests: Selected Writings, ed. Max Friedrich Gustav von Rümelin and M. Magdalena Schoch, vol. 2, 
20th Century Legal Philosophy Series (Cambridge: Harvard University Press, 1948), 241; and, more 
assertively, José Cándido Paz-Ares Rodríguez, Naturaleza Jurídica de La Letra de Cambio (Madrid: 
Colegio de Registradores de la Propiedad, Mercantiles y Bienes Muebles de España, 2005), 21. 
479 Heck, “The Formation of Concepts and the Jurisprudence of Interests,” 236. 
480 Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 1, para. 20. 
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delivered as ancillary obligations to the main obligation of delivering physical goods;481 

or even that to the non-jurist trading the goods, the distinction between documents of 

title and the goods themselves would be seen as a mere technicality.482 

It must be noted, however, that in markets for goods with a more 

liquid market, it is common that multiple sales be made regarding the same cargo (the 

so-called string trades), and in these cases, all intermediate sellers and buyers will only 

transact with documents: except for those in the “ends” of a string, no seller will tender, 

and no buyer will receive, any tangible goods.483 It is even possible that a seller 

repurchases the same cargo that it had previously sold, leading to a “close-out” (where 

the sale becomes a purely financial transaction).484 

The above cited fact that some English jurists argue that the SGA 

should not apply to CIF contracts illustrate that, in this class of contracts, the seller may 

perform its obligation by delivering documents representing goods that conform to the 

contract.485 These remarks, made under English law, are in principle applicable to 

contracts governed by the CISG where a CIF Incoterm is used, as the Incoterms also 

provide for the alternative that the seller “procure” goods already shipped in accordance 

with the contract. Rigorously speaking, therefore, these sellers and buyers are dealing in 

rights on goods (“things in action,” “intangible property,” “intangible goods”), not on 

the goods themselves. Documents of title may represent goods, but they are not the 

goods. They are very similar indeed to negotiable instruments486 – a class of items that 

is expressly excluded from the application of the CISG under Article 2(d). 

Whilst English scholars debate if this means that CIF contracts should 

fall outside of the scope of application of the SGA, a similar claim is not made under 

the CISG, not even in the case of string transactions (rightly so, it is submitted).487 

There are no clear reasons to justify why, then, the theoretical border of the scope of 

application of the CISG to intangible goods should be drawn here and not elsewhere. 

Indeed, both in case law and in doctrine, other items that are 

sometimes treated as capable of being the object of a right of property, such as industrial 

property and shares, are frequently cited as objects that, when sold, exclude the 

respective sales contracts from the application of the CISG. Likewise, in a recent case, 

the concept of goods developed by the CISG doctrine was invoked to justify why a 

 
481 Mistelis, “Commentary to Article 1,” 33. 
482 Peter Schlechtriem, “Interpretation, Gap-Filling and Further Development of the U.N. Sales 
Convention,” trans. Martin Koehler, Pace International Law Review 16, no. 2 (2004): 289–90. 
483 Bridge, “Uniformity and Diversity in the Law of International Sale,” 59. 
484 Ibid., 63. 
485 Lista, International Commercial Sales, sec. 2.1 and 2.2; Murray et al., Schmitthoff’s Export Trade, 34–
35. 
486 Goode and McKendrick, Goode on Commercial Law, 52, writing about English law, group documents 
of title and negotiable instruments under the category of “documentary intangibles.” 
487 See, for instance, CISG Advisory Council, “Opinion No. 5, The Buyer’s Right to Avoid the Contract 
in Case of Non-Conforming Goods or Documents,” para. 4.12. 
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“quota authorization” (i.e., a right to trade) for hydrofluorocarbons should not be 

considered a good for the purpose of Regulation (EU) No. 1215/2012.488 

This brings the discussion to the second argument, which refers to the 

interpretation of Article 2(d) CISG. In the case of sales of shares, it is easy to maintain 

that the Convention does not apply, because Article 2(d) expressly exclude them from 

the scope of application of the CISG. However, in the case of industrial property, there 

is no express exclusion. These rights are considered to be excluded from the scope of 

the Convention primarily for not being movable, tangible objects;489 this was also the 

argument in the case regarding the hydrofluorocarbon quota authorization, in which the 

court expressly made reference to the consensus around the concept of goods under the 

CISG to justify their decision to consider that a rule in Regulation (EU) No. 1215/2012 

applicable only to sale of goods did not apply to the sale of such quota authorization.490 

The Convention, however, does not exclude from its own sphere of 

application the sale of “rights”491 or of incorporeal goods per se. Therefore, there is no 

hardwired limitation preventing the expansion of the concept of goods under the CISG 

to encompass incorporeal things (or incorporeal goods) other than software and 

documents of title. 

Article 2 CISG is a rule of exclusions: the items listed therein must 

either constitute “goods,” or at least resemble “goods” so much, that the lawmakers 

thought it would be important to indicate expressly that the CISG should not apply to 

contracts through which these items were “sold.” It would not make sense to exclude 

them if it were obvious from the start that these items were not goods. Article 2 CISG 

also makes it clear that these items can be sold – the text of the provision expressly 

states that “[t]his Convention does not apply to sales” (emphasis added) of the items 

listed therein. Based on this wording, it is also not clear that these items should be 

excluded from the application of the Convention because they are “rights” and, as such, 

should be transferred through assignment instead of sale. 

Another way to formulate the same argument would be to note that 

Article 2(d) excludes from the CISG sales “of stocks, shares, investment securities, 

negotiable instruments or money.” As a rule of exclusion, the cases of Article 2 CISG 

are to be interpreted restrictively.492 It can thus be argued that “things” that are similar 

to the ones listed in that article, but are not expressly excluded, would fall within the 

scope of applicability of the CISG. The logical argument is that it would not have been 

necessary to exclude stocks, shares, securities, negotiable instruments or money if it 

 
488 James-Pater, Act Energy BV v. Gestion Integral de Almacenes S.L., Pace Law School Institute of 
International Commercial Law (Rechtbank Amsterdam (Netherlands) 2019). 
489 See, for instance, Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 1, 
paras. 19 and 22. 
490 James-Pater, Act Energy BV v. Gestion Integral de Almacenes S.L., Pace Law School Institute of 
International Commercial Law. 
491 Perales Viscasillas, “CISG and ‘strategic Commodities’ (the Example of Gas in Europe),” 649. 
492 Ibid. 
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were certain already that “intangible goods” or “rights” as categories were a priori 

entirely excluded. 

The opposite argument – that the specific exclusions under Article 

2(d) CISG can be generalized to conclude that any “intangible rights like those excluded 

by [such provision]” must be excluded from the application of the CISG, resulting in the 

conclusion in the sense that goods must be “tangible, corporeal things”493 (which, to this 

date, seems to be the prevailing position) – would amount to an extensive interpretation 

of an exclusionary rule, which is usually considered to be against accepted construction 

canon.494 

Another argument advanced for the exclusion of intangible goods 

from the application of the CISG is that there are many provisions in the Convention 

that would not work well with intangible goods: provisions referring to quality and 

packaging (Article 35), replacement or repair of defective goods (Article 46), shipment 

and damage during transit (Articles 67-69), delivery by installments (Article 73), 

preservation of goods to mitigate losses (Article 85-88).495 

It has been established, however, that the fact that a contract is formed 

through a procedure that does not conform to the rules of Articles 14-24 CISG does not 

render the Convention inapplicable to such contract.496 If the same reasoning is to be 

applied to this discussion, the CISG should not be rendered inapplicable to a contract 

only because some of its provisions are not compatible with the traits of the goods being 

sold. Indeed, if this were the decisive criterion, sales of software delivered through 

download or sales involving only documents of title should also fall outside of the scope 

of application of the Convention. 

Moreover, lest it be argued that bills of lading can somehow be treated 

as a non-abstract right because they constitute rights embodied in physical documents, it 

must be considered that bills of lading might end up being replaced by an electronic 

equivalent, rendering physical documents obsolete.497 It is not conceivable that, just 

 
493 Honnold, Uniform Law for International Sales, para. 56. 
494 Apparently, this was so since Roman times. See Carlos Maximiliano, Hermenêutica e Aplicação Do 
Direito, 20th ed. (Rio de Janeiro: Forense, 2011), para. 277. This notion seems to be generally accepted. 
See, for the United States, William N. Jr Eskridge and Philip P. Frickey, “Foreword: Law as 
Equilibrium,” Harvard Law Review 108 (1994): 105. 
495 Honnold, Uniform Law for International Sales, para. 56. 
496 Franco Ferrari, “Commentary to Articles 14-24,” in UN Convention on Contracts for the International 
Sale of Goods (CISG), ed. Loukas Mistelis, María del Pilar Perales Viscasillas, and Stefan Kröll, 2nd ed. 
(Munich: C. H. Beck, 2018), 218. 
497 The United Nations Convention on Contracts for the International Carriage of Goods Wholly or Partly 
by Sea, a.k.a. the Rotterdam Rules, contain provisions seeking to facilitate this transition. See José 
Angelo Estrella Faria, “Electronic Transport Records,” in The Rotterdam Rules 2008: Commentary to the 
United Nations Convention on Contracts for the International Carriage of Goods Wholly or Partly by 
Sea, ed. Alexander Von Ziegler, Johan Schelin, and Stefano Zunarelli (Kluwer Law International, 2010), 
51–69; Manuel Alba Fernández, “Electronic Commerce Provisions in the UNCITRAL Convention on 
Contracts for the International Carriage of Goods Wholly or Partly by the Sea,” Texas International Law 
Journal 44 (Primavera 2009): 387–416; CISG Advisory Council, “Opinion No. 11, Issues Raised by 
Documents under the CISG Focusing on the Buyer’s Payment Duty,” August 3, 2012, black-letter rule 
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because of that, documentary sales, be it purely on documents or not, would no longer 

be subject to the CISG. 

Finally, one could argue that sales of intangible goods are not “sales” 

insofar as both under legal systems derived from the English common law and those 

affiliated to the continental tradition, it is often argued that this class of property is 

transferred by means of assignment, not sales. A contract for the “sale” of such a good 

would not be a sale, but an agreement for the assignment of an intangible good. 

If, however, the concept of “goods” under the CISG is to be 

interpreted autonomously, the same can be said about the notion of “sale.” In effect, as 

seen above, the Convention does not define what a “sale” is, and the concept of sale that 

is commonly accepted by the Viennese doctrine has been construed from the rules of the 

Convention. In such a context, it would not be absurd to argue that a “sale” of an 

intangible good should be considered a sale for the purposes of the application of the 

CISG. If not for other reasons, because Article 2 CISG expressly means to exclude from 

the scope of application of the Convention “sales” of the items identified in the 

paragraphs. The very choice of vocabulary expressed in Article 2, therefore, implies that 

the underlying reason for the exclusion of contracts that would fall under Article 2 

CISG is not the circumstance that sales of these types of goods would not be sales under 

the Convention. Moreover, in this regard the CISG is in line with terminology that is 

adopted to describe contracts for the transfer of intangibles. It is, after all, much more 

common to refer to transfers of securities, quota rights and futures as “sales” and 

“purchases” than as “assignments.” 

Professor Perales Viscasillas, who advanced that the CISG should 

apply to the sale of capacity rights regarding the use of natural gas pipelines, seems to 

consider that the argument is justifiable not only on conceptual terms (including not 

only the arguments discussed herein but others as well – they will be discussed in more 

detail in Subsection 3.1.6), but also by reasons of policy (i.e., an argument of usefulness 

– see Section 3.1.3.3). In brief, the notion is that, in practical terms, the Convention 

cannot be updated or replaced by a new convention with a similar, but broader, scope; 

therefore, an expansive interpretation would be the most practical way to render the 

CISG capable of addressing situations for which it may not have been originally 

conceived, whilst at the same time providing a legal framework for areas of the 

international trade that lack a more specific uniform law.498 

This line of reasoning is similar to the one underlying the “favor 

conventionis” (or “pro-convention”)499 and the “in dubio pro conventione”500 principles. 

 
no. 5, illustratively, expressly mentions electronic documents of title as being admissible under Article 58 
CISG. 
498 Perales Viscasillas, “CISG and ‘strategic Commodities’ (the Example of Gas in Europe),” 648; 652. 
499 Perales Viscasillas, “Commentary to Article 7,” 137. 
500 Joseph Lookofsky, “In Dubio Pro Conventione? Some Thoughts About Opt-Outs, Computer Programs 
and Preemption Under the 1980 Vienna Sales Convention (CISG),” Duke Journal of Comparative & 
International Law 13, no. 3 (Summer 2003): 263–89. 
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The favor conventionis principle “dictates an interpretation in favor of the applicability 

of the CISG,” thereby “attracting to the CISG several matters that otherwise might fall 

outside the scope of the Convention.”501 On a similar approach, the “in dubio pro 

conventione” principle has been stated through the assertion that “the Convention (…) 

should be applied wherever sufficient reasons for its application exist, and where its 

language does not preclude such application.”502 

If the CISG is held applicable to this kind of incorporeal goods, its 

scope of application would be greatly expanded, when compared to the scope that is 

currently accepted. Contracts for the sale of all sorts of intangible goods could be 

governed by it, including contracts for the transfer of rights that are frequently 

negotiated in connection with the commodity markets, or pursuant to contractual 

structures that resemble it, such as carbon trade allowances, export quotas, farmer’s 

production quotas,503 as well as trade quotas such as the one regarding 

hydrofluorocarbon products such as the one discussed above, capacity right in natural 

gas pipelines, or even futures contracts, options on futures, and other derivatives. 

Of course, a word of caution is needed: as seen, the mainstream 

position is still solidly in the sense that the concept of goods under the CISG refers only 

to corporeal things plus software and documents of title. There is no evidence that this 

trend will be reversed in the short term: on the contrary, the concept originally 

developed by the CISG doctrine seems to be expanding to cast influence on the 

interpretation of other international legal texts, as the Dutch case regarding the “sale” of 

hydrofluorocarbons seems to indicate.504 

3.1.4 Commodity sales and internationality under Article 1 CISG 

3.1.4.1 Cash contracts 

The CISG will only govern sales contracts when they meet certain 

internationality requirements set out on its Article 1(1), subparagraphs (a) and (b): 

“This Convention applies to contracts of sale of goods between parties 

whose places of business are in different States: 

“(a) when the States are Contracting States; or 

“(b) when the rules of private international law lead to the application of 

the law of a Contracting State.” 

 
501 Perales Viscasillas, “Commentary to Article 7,” 137. 
502 Lookofsky, “In Dubio Pro Conventione?” 
503 The foregoing illustrations are cited by Bridge, Personal Property Law, 16–18 in a discussion about 
intangible property. 
504 James-Pater, Act Energy BV v. Gestion Integral de Almacenes S.L., Pace Law School Institute of 
International Commercial Law. 
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Subparagraph “a” refers to the case of “direct” (also, “automatic” or 

“autonomous”) application of the Convention, while subparagraph “b” refers to the case 

of “indirect” (or conflicts-of-law) application.505 

In principle, therefore, if parties operating in places of business 

located in different CISG member States make a sale in such a way that the contract 

goods are not going to cross any borders (for instance, if the seller holds the goods are 

in the same country where they are to be delivered to the buyer), the CISG applies 

nonetheless, since it is the diversity of places of business that prevails as the relevant 

criterion under Article 1(1) CISG.506 

If the parties are operating from their places of business located in 

different CISG member States, but they choose a law of a non-contracting State (such as 

England) as the governing law of the contract, the CISG should generally be held to 

have been implicitly excluded (provided that the choice of law is valid in accordance 

with the otherwise applicable domestic rules of private international law).507 Professor 

Mistelis seems to understand that the exclusion would only operate if the parties 

“express their intention to exclude the CISG.”508 

On the other hand, if parties to non-CISG States choose the law of a 

country that is a CISG member State, then (if the other applicable requirements are met) 

the CISG should govern the contract, as the Convention, once ratified, becomes part of 

the domestic law of a member State.509 

Where the parties have not made an express choice of law, there are a 

few situations that might raise questions that are more difficult to answer. 

The application of Article 1(b) can raise some questions in cases 

where the goods are to be dealt with in locations that are different from those where the 

parties have their places of business. Where only one of the parties has its relevant place 

of business in a CISG member State, the determination as to whether the CISG should 

govern the contract (provided, of course, that the contract does not establish the 

applicable law) will be left to the rules of private international law of the forum 

country.510 

Another apparent conflict is envisaged by Professor Bridge, who 

provides an illustration involving a contract where the forum State is simultaneously 

subject to Rome I Regulation and is a member State of the CISG. He gives an 

 
505 Franco Ferrari, “Article 1: Cross-References and Editorial Analysis,” Pace Law School Institute of 
International Commercial Law, December 1996, www.cisg.law.pace.edu/cisg/text/cross/cross-
1.html#fn0.html; Mistelis, “Commentary to Article 1,” 35. 
506 Mistelis, “Commentary to Article 1,” 34. 
507 CISG Advisory Council, “Opinion No. 16, Exclusion of the CISG under Article 6,” May 30, 2014, 
para. 4.2. 
508 Mistelis, “Commentary to Article 1,” 36. 
509 Ibid. 
510 Ibid., 37; Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 1, para. 30. 
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illustration where a French or a German court is faced with a situation where a German 

seller is to delivery and install goods in England for a French buyer, where it could be 

determined that the contract had a closer connection to England. He argues that there 

would be a conflict, as Rome I Regulation would provide for the application of English 

law, thereby not applying the CISG, whereas in accordance with Article 1(1)(a) CISG 

the court would have to apply the CISG. He argues that the conflict is resolved by 

considering that Rome I, pursuant to its Article 25(1), defers “to the totality of a 

convention that contains at least some private international rules” and, in such case, the 

CISG would prevail.511 

However, according to the most widely accepted understanding about 

the effects of Article 1(1)(a) CISG, the illustration proposed by Professor Bridge does 

not give rise to any conflict, because Article 1(1)(a) CISG has clear precedence over 

rules of private international law,512 meaning that, whenever the parties are both from 

contracting States (such as in the illustration), Rome I would never come into play (i.e., 

recourse to Article 25(1) Rome I would not only be unnecessary, but also improper). 

The Spanish Supreme Court, faced with a very similar case – where the contract, 

between a German seller and a Spanish buyer, was to be performed in the United 

Kingdom –, ruled according to this understanding, applying the CISG by force of its 

Article 1(1)(a) and stating that the fact that performance was to occur in the United 

Kingdom was “irrelevant.”513 

In the commodity trade it is relatively common that the parties 

conduct their trading from headquarters located in financial centers, whilst the actual 

physical movement of goods occur in ports and warehouses located in distant places. 

Although the solutions to most situations of apparent conflict involving the CISG are 

well established, parties are well-advised to include an express choice of law provision 

in their contract (preferably indicating whether they intend the CISG to apply514), lest 

they end up being inadvertently surprised by a court that wrongly gave higher 

precedence to a rule of private international law, thus applying the law of the State 

where performance was to take place. 

Another situation that generates discussion relates to the effect a 

declaration under Article 95 CISG. Article 95 provides for the possibility of a 

declaration by any member state in the sense that it would not be bound to Article 

1(1)(b) CISG. According to the CISG-AC Opinion No. 15, the declaration has the effect 

of exempting a member State of the obligation, under public international law, to apply 

the Convention in cases where it would apply by force of Article 1(1)(b) – i.e., in those 

 
511 Michael Bridge, International Sale of Goods: Law and Practice, 3rd ed. (Oxford: Oxford University 
Press, 2013), para. 10.16. 
512 Mistelis, “Commentary to Article 1,” 36. 
513 María Ángeles Parra Lucán et al., Ingeniería y Tratamiento de Valorización S.L. (formerly, ABT 
Ingeniería y Consultoría Medioambiental S.A.) v. Econ Industries GMBH, 6 July, CISG Spanish 
(Tribunal Supremo, Spain 2020). 
514 Thomas J. Drago and Alan F. Zoccolillo, “Be Explicit: Drafting Choice of Law Clauses in 
International Sale of Goods Contracts,” The Metropolitan Corporate Counsel, May 2002, 9. 
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cases where only one of the parties has its relevant place of business in a non-CISG 

member State or in cases where the parties elected to have their sale governed by a 

CISG member State. In such declaring States, local courts would only be bound to 

apply the CISG if both parties involved have places of business in CISG contracting 

States, by force of Article 1(1)(a).515 The declaration, however, does not forbid the 

application of the CISG under Article 1(1)(b) if a court within a declaring State deemed 

this application appropriate.516 At the time of writing, the list of countries that made this 

declaration included Armenia, the United States, Singapore, and China – countries with 

an important activity in the commodity markets –, among others.517 

Courts in different declaring States have exercised the freedom 

conferred upon them by the declaration in different ways: courts in China have 

reportedly applied the CISG pursuant to Article 1(1)(b) in spite of not being obliged to 

do so518 (although in a 1999 case regarding a contract between a seller with a place of 

business in Switzerland and a buyer with a place of business in Hong Kong, in a time 

when Hong Kong was still under the rule of the United Kingdom, a Chinese court did 

not apply the CISG even though the parties had so chosen while litigating the case 

before the first instance court519); on the other hand, Singapore enacted a statutory 

provision stating that local courts were not to apply the CISG under its Article 1(1)(b) 

unless the declaration under Article 95 CISG were withdrawn;520 and courts in the 

United States have not applied the CISG unless both parties involved had places of 

business in CISG member-States.521 

An issue could then arise as to whether an explicit choice of the 

parties of such a declaring State as the governing law of the contract would or would 

not result in the CISG being applicable, if at least one of the parties has a place of 

business in a non-CISG member State – e.g., if the parties, none of which conducting 

business in a place of business located in the United States, choose the laws of the State 

of New York as the governing law of the contract. In Opinion No. 15, the CISG-AC 

reported that United States courts have applied the CISG in such cases;522 however in 

 
515 María del Pilar Perales Viscasillas, “El Contrato de Compraventa Internacional de Mercancías 
(Convención de Viena de 1980),” Pace Law School Institute of International Commercial Law, 2001, 
para. 130, www.cisg.law.pace.edu/cisg/biblio/perales1-01.html. 
516 CISG Advisory Council, “Opinion No. 15, Reservations under Articles 95 and 96 CISG,” October 22, 
2013, black-letter rule No. 1 and paras. 3.7-3.8. Accord: Johnny Herre, “Commentary to Articles 89-101,” 
in UN Convention on Contracts for the International Sale of Goods (CISG), ed. Stefan Kröll, Loukas 
Mistelis, and María del Pilar Perales Viscasillas, 2nd ed. (Munich: C. H. Beck, 2018), 1186. 
517 Uncitral, “Status of the United Nations Convention on Contracts for the International Sale of Goods 
(Vienna,  1980),”  UNCITRAL  Website,  accessed  December  29,  2020, 
uncitral.un.org/en/texts/salegoods/conventions/sale_of_goods/cisg/status. 
518 CISG Advisory Council, “Opinion No. 15,” para. 3.8. 
519 Zheng Hong Li Ltd. Hong Kong v. Jill Bert Ltd. Swiss, Pace Law School Institute of International 
Commercial Law (Jinjiang Autonomous High People’s Court, China 1999). 
520 Singapore Sale of Goods (United Nations Convention) Act, Section 3(2). 
521 CISG Advisory Council, “Opinion No. 15,” para. 3.9. The local doctrine seems to support this 
understanding. See Mark Kantor, “The Convention on Contracts for the International Sale of Goods: An 
International Sales Law,” International Law Practicum (NYSBA) 1, no. 2 (1988): 9. 
522 CISG Advisory Council, “Opinion No. 15,” para. 4.2. 
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all but one of the reported cases, both parties had places of business in CISG member 

States;523 and, in the remaining case, although the matter has been discussed, the court 

decided that both parties had places of business in the same State and therefore 

determined (correctly) that the CISG did not apply.524 This being the case, it is 

submitted that the declaration made by the United States under Article 95 CISG was not 

a decisive factor in determining that the CISG applied to these cases, because the 

Convention would apply anyway by force of Article 1(1)(a). 

The majority position seems to be in the sense that where a court finds 

that the parties have chosen the law of a State that made a declaration under Article 95 

CISG to govern their sales contract, the Convention should be applied.525 In favor of 

such a stance, there is the fact that Article 1(1)(b) clearly indicates that “[t]his 

Convention applies to contracts of sale of goods between parties whose places of 

business are in different States […] when the rules of private international law lead to 

the application of the law of a Contracting State” – i.e., the rule specifically refers to the 

application of the CISG, not to the application of the domestic law of the contracting 

State.526 Even if it referred to the domestic law specifically, however, it should be noted 

that a State that ratifies the CISG incorporates the rules of the Convention into its 

domestic law.527 

This is not a unanimous position, however. Many authors reportedly 

argue that this would go against a fundamental principle of private international law 

according to which the court applying foreign law should apply it the same way as a 

court of that State would apply it528 (e.g., if a Singaporean court would not apply the 

 
523 Barry, Fuentes, and Jordan, Valero Marketing v. Greeni Oy (CLOUT Case 846), 83 CLOUT 5 (US 
Federal Court of Appeals (3rd Circuit) 2007); James F. Holderman, Ajax Tool Works, Inc. v. Can-Eng 
Manufacturing Ltd., Pace Law School Institute of International Commercial Law (U.S. District Court, 
Northern District of Illinois, Eastern Division, United States 2003); Anne D. Montgomery, Travelers 
Property Casualty Company of America et al. v. Saint-Gobain Technical Fabrics Canada Limited, Pace 
Law School Institute of International Commercial Law (District Court, Minnesota, United States 2007); 
Denise P. Hood, Easom Automation Systems, Inc. v. Thyssenkrupp Fabco, Corp., Pace Law School 
Institute of International Commercial Law (District Court, Eastern District Michigan, United States 
2007); James Ware, Asante Technologies v. PMC-Sierra, Pace Law School Institute of International 
Commercial Law (District Court, Northern District of California, San Jose Division, United States 2001); 
Sidney S. Stein, St. Paul Guardian Insurance Co. & Travelers Insurance Co. v. Neuromed Medical 
Systems & Support (CLOUT Case 447), 39 CLOUT 4 (U.S. District Court for the Southern District of 
New York 2002); Jerry Smith, BP Oil International, Ltd. and BP Exploration & Oil, Inc. v. Empresa 
Estatal Petroleos de Ecuador et al. (CLOUT Case 575), 51 CLOUT 3 (US Court of Appeals for the Fifth 
Circuit 2003); Agricultural products and cereals case, Pace Law School Institute of International 
Commercial Law (Foreign Trade Court of Arbitration, Serbian Chamber of Commerce 2010). 
524 Kane, J., American Mint LLC v. GOSoftware, Inc., Pace Law School Institute of International 
Commercial Law (District Court, M.D. Pennsylvania, United States 2006). 
525 CISG Advisory Council, “Opinion No. 15”, black-letter rule No. 2, states: "When the forum is in a 
Contracting State that has made no declaration under Article 95, the Convention applies in accordance 
with Article 1(1)(b) even when the rules of private international law lead to the application of the law of a 
Contracting State that has made an Article 95 declaration.” See also para. 3.14 of the Opinion. Accord: 
Herre, “Commentary to Articles 89-101,” 1190. 
526 CISG Advisory Council, “Opinion No. 15,” para. 3.16. 
527 Mistelis, “Commentary to Article 1,” 38. 
528 CISG Advisory Council, “Opinion No. 15,” para. 3.16. 
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CISG when the parties elected Singaporean substantive law to govern their contract, 

courts in other countries should also refrain from applying it). In the case of Singapore, 

moreover, the fact that domestic law contains a provision expressly indicating that a 

court should not apply the CISG pursuant to Article 1(1)(b) could, by this criterion, 

produce the result of the CISG not applying even if the parties chose Singaporean law to 

govern their contract.529 

Another odd effect of the declaration under Article 95 CISG could be 

that the courts of a State that made such a declaration could interpret it as a mandate to 

abstain from applying the CISG in all cases where it would apply by force of Article 

1(1)(b), even when the law applicable to the contract is the law of a State that has not 

made such a declaration. The illustration would be a case where a party with its place of 

business in Singapore (a contracting State that made a declaration under Article 95 

CISG) and a party with its place of business in Malaysia (a non-contracting State) 

entered into a sales contract providing for the application of Australian law (a 

contracting State that did not make a declaration under Article 95 CISG) by a 

Singaporean court. The Singaporean court, giving effect to the rule of domestic law 

mentioned above, could determine that, due to Singapore having made a declaration 

under Article 95 CISG, it should not apply the CISG pursuant to Article 1(1)(b) 

regardless of the substantive law applicable to the contract being the Australian law. 

After all, Article 95 releases the forum State from the obligation to apply the CISG 

when the case of Article 1(1)(b) materializes (i.e., it does not state that the forum state 

can only do so when it applies its own domestic law to the contract).530 The 

Netherlands, anticipating such possibility, have even enacted a rule of domestic law 

indicating that if Dutch law is found to be applicable by a court in a declaring State, the 

applicable sales law should be the CISG. The rule, of course, is not binding upon non-

Dutch courts, so it would be up to each court to determine whether it will comply.531 It 

is submitted that the Convention should be applied in this case, because this would be 

the result should the case be tried in the State of the governing law, if such a State were 

a contracting State, and because the CISG is part of the domestic law of such a State; 

admittedly, however, the situation is unclear. 

A similar dilemma can occur when the forum State is a non-

contracting State: before the accession of Japan to the CISG, a Japanese court ruled that 

a contract between a Japanese-based buyer and a US-based seller was to be governed by 

the US federal contract law, and identified the CISG as such, notwithstanding the fact 

that the US was a declaring country under Article 95 CISG. It is unclear, however, 

whether the Japanese court took the declaration into account when judging the case.532 

 
529 Gary F. Bell, “Why Singapore Should Withdraw Its [Article 95] Reservation to the United Nations 
Convention on Contracts for the International Sale of Goods (CISG),” Singapore Year Book of 
International Law 9 (2005): 64. 
530 Ibid., 65. This observation led to the author of the cited article to urge Singaporean authorities to 
withdraw the State declaration under Article 95 CISG. 
531 CISG Advisory Council, “Opinion No. 15,” para. 3.9. 
532 Toshifumi Minami, Nippon Systemware Kabushikigaisha v.O., Pace Law School Institute of 
International Commercial Law (Tokyo Chiho Saibansho, Japan 1998). 
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The same conclusion was reached by a German court (before the CISG became 

effective in Germany) upon determining that US law governed the contract.533 

However, if one considers that the court of the forum state should to the same as a court 

of the governing law State would do, the result should be that the CISG should not 

apply.534 

Lastly, Article 1(2) contains an exception clause providing that  

“[t]he fact that the parties have their places of business in different 

States is to be disregarded whenever this fact does not appear either from 

the contract or from any dealings between, or from information disclosed 

by, the parties at any time before or at the conclusion of the contract.” 

This exclusion clause may come into play as sometimes sales 

contracts are concluded in relatively informal ways, such as one-page forms or simple e-

mail confirmations. For this reason, there may be occasions where the contractual text 

does not contain a clear reference (if at all) to the parties having places of business on 

different states. 

This does not necessarily prevent the Convention from governing the 

contract, though. If such circumstance was known to both parties because of the prior 

relationship between them, or because of indirect indicative elements such as the need 

of negotiating the contractual terms on a foreign language, the contract would still be 

governed by the Convention even if the internationality is not conspicuous from its 

wording.535 

The sensible advice is that the parties be explicit in their choice of law 

clauses, including as to whether they intend the CISG to govern their contract. It could 

also be a good idea not to choose Singapore as a judicial forum if the parties want the 

CISG to apply and one of them is from a non-contracting State. If it is of particular 

importance that the CISG be applied, another relevant piece of advice would be to 

consider arbitration as the method of dispute resolution.536 

3.1.4.2 Commodity exchange sales 

Commodity sales resulting out of the operation of futures contracts 

may incur in important interactions with the internationality criteria set forth on Article 

1(1) and (2) CISG. 

 
533 Veneer cutting machine case, Pace Law School Institute of International Commercial Law 
(Oberlandesgericht Düsseldorf, Germany 1993). 
534 CISG Advisory Council, “Opinion No. 15,” para. 3.18. 
535 Schwenzer and Hachem, “Commentary to Articles 1-6,” 43; Ulrich Magnus, Kommentar Zum 
Bürgerlichen Gesetzbuch Mit Einführungsgesetz Und Nebengesetzen: Wiener UN-Kaufrecht (CISG) 
(Berlin: Sellier, 2005), 81; Christoph Benicke, “CISG Art. 1-6,” in Münchener Kommentar zum 
Handelsgesetzbuch, vol. 6 (München: C. H. Beck, 2007), 352; Wolfgang Witz, Hans-Christian Salger, 
and Manuel Lorenz, International Einheitliches Kaufrecht (Heidelberg: Recht und Wirtschaft, n.d.), 42. 
536 Arbitration courts are more likely to give effect to a choice by the parties to apply the Convention 
regardless of the applicable rules of private international law. See Mistelis, “Commentary to Article 1,” 
25–26. 



112 
 

As we have seen in the previous Section, Article 1(1) sets forth the 

rule pursuant to which the application of the Convention depends on the sales contract 

being entered into by and between “parties whose places of business are in different 

States,” provided that the States are Contracting States, or that the rules regarding 

conflict of laws lead to the application of the law of a Contracting State. 

We have also mentioned that the rule contained on Article 1(1)(b) is 

not applicable to states which have made a declaration under Article 95 CISG. Among 

these states are the United States, China and Singapore,537 all of which are home to 

commodity exchanges. On these countries, the sole criterion for the application of the 

Convention is the one contained in Article 1(1)(a).538 

Finally, we have also seen that Article 1(2)539 contains an exception 

clause to the rules contained on Article 1(1). 

There is some dissent as to the interpretation of paragraph (2). The 

Uncitral Working Group report contained in UN Doc. A/CN.9/62, registers at 83 a 

discussion regarding this rule, which, on a previous wording, meant to exclude from the 

application of the CISG all “transactions where the parties were not aware of the fact 

that their places of business were in different States.” The Working Group concluded 

that the original rule was impractical for being too subjective and replaced it by a more 

objective test, resulting in the final wording now in force. 

From the discussions held during the drafting of this rule, it seems that 

the intention of the Working Group was still that the CISG should not apply whenever 

the parties did not know that they had places of business in different States. The 

wording has changed so that the applicable test referred to an objective circumstance,540 

but the circumstance would still reflect the lack of awareness of the parties regarding the 

internationality of the contract. As Professor Honnold puts it, Article 1(2) is “based on 

the premise that facts implicating the internationality requirement of Article 1(1) should 

be available to the parties at the time of the conclusion of the contract.”541 

This was the interpretation adopted by a United States court in a case 

where the place of business of one party changed to a member State after the contract 

had been concluded. The court ruled that the Convention should not apply because the 

element of internationality was not available to the parties at the time of contract 

 
537 Jacob S. Ziegel, “The Scope of the Convention: Reaching Out to Article One and Beyond,” Journal of 
Law and Commerce 25 (June 2005): 65; For an up-to-date list of member states and declarations currently 
in force, see: Uncitral, “Status of the United Nations Convention on Contracts for the International Sale of 
Goods (Vienna, 1980).” 
538 Perales Viscasillas, “El Contrato de Compraventa Internacional de Mercancías (Convención de Viena 
de 1980),” para. 130. 
539 “The fact that the parties have their places of business in different States is to be disregarded whenever 
this fact does not appear either from the contract or from any dealings between, or from information 
disclosed by, the parties at any time before or at the conclusion of the contract.” 
540 Magnus, Kommentar Zum Bürgerlichen Gesetzbuch Mit Einführungsgesetz Und Nebengesetzen: 
Wiener UN-Kaufrecht (CISG), 80. 
541 Honnold, Uniform Law for International Sales, 30. 
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formation (i.e., they had no way to know about the internationality element because it 

only came into existence after the contract had already been concluded).542 

Early commentary was in the sense that the rationale underlying this 

provision related to the possibility that the parties “appeared to have their places of 

business in the same State but one of the parties was acting as agent for an undisclosed 

foreign principal,”543 or for some other reason were not aware of the internationality of 

the contract.544 Expressed a contrario, in accordance with this position, the application 

of the CISG would still require, therefore, that both parties had consciously entered into 

an international contract.545 

If the provision is to be construed this way, Article 1(2) would 

constitute a strong argument against the application of the CISG to sales originated from 

futures contracts. This is because in both moments in time when there is a definition of 

the parties of the contract – the process of bid and offer in the formation of the futures 

contract, and the random process of assignment of deliverers and receivers of the 

physical goods546 when the futures contract is not liquidated for a cash difference –, the 

parties have no information about each other and therefore would not be able to 

determine whether one or both of them had places of business in different States. 

The interpretation of this article, however, seems to have changed in 

time. Commentators currently advocate that it should be “interpreted narrowly.”547 For 

some authors, this means that any circumstantial element, such as the use of a foreign 

language,548 or that delivery should be made in a foreign country,549 should suffice to 

determine that the CISG is applicable. Some authors argue that the standard should be 

 
542 Impuls v. Psion-Teklogix (CLOUT Case 616), 55 CLOUT 13 (United States Federal District Court 
(Florida) 2002) The case textually cites Professor Honnold’s position on Uniform Law for International 
Sales. For a critical opinion about this decision, see Franco Ferrari, “What Sources of Law for Contracts 
for the International Sale of Goods? Why One Has to Look Beyond the CISG,” International Review of 
Law and Economics 25 (2005): 326. 
543 The notion that this paragraph refers to the issue of the “undisclosed principal” is apparent, for 
instance, on: Mistelis, “Commentary to Article 1,” 34; Honnold, Uniform Law for International Sales, 30; 
Schwenzer and Hachem, “Commentary to Articles 1-6,” 45. 
544 Erik Jayme, “Commentary to Article 1,” in Commentary on the International Sales Law, ed. Cesare 
Massimo Bianca and Michael Joachim Bonell (Milan: Giuffrè, 1987), 31; Honnold, Uniform Law for 
International Sales, 30. 
545 Paul Volken, “The Vienna Convention: Scope, Interpretation, and Gap-Filling,” in International Sale 
of Goods: Dubrovnik Lectures, ed. Petar Sarcevic and Paul Volken (Dubrovnik: Oceana, 1986), 24. 
546 Fisher and Hains, “Futures Market Law and Practice and the Vienna Sales Convention,” 548. 
547 Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 1, para. 44; Witz, 
Salger, and Lorenz, International Einheitliches Kaufrecht, 42. 
548 Peter Schlechtriem and Ingeborg Schwenzer, Commentary on the UN Convention on the International 
Sale of Goods (CISG), 2nd ed. (Oxford: Oxford University Press, 2005), 39, not expressly repeated at the 
latest edition; Magnus, Kommentar Zum Bürgerlichen Gesetzbuch Mit Einführungsgesetz Und 
Nebengesetzen: Wiener UN-Kaufrecht (CISG), 81; Benicke, “CISG Art. 1-6,” 352; Witz, Salger, and 
Lorenz, International Einheitliches Kaufrecht, 42. 
549 Schlechtriem and Schwenzer, Commentary on the UN Convention on the International Sale of Goods 
(CISG), 2005, 39, not repeated in the latest edition; Magnus, Kommentar Zum Bürgerlichen Gesetzbuch 
Mit Einführungsgesetz Und Nebengesetzen: Wiener UN-Kaufrecht (CISG), 81; Benicke, “CISG Art. 1-6,” 
352. 
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that of Article 8(2) CISG: the CISG should only be inapplicable whenever “a reasonable 

person of the same kind” would be unable to identify the fact that the parties had places 

of business in different states.550 Professor Schlechtriem went even further, to argue that 

the application of the Convention should be excluded only on those cases where its 

applicability derives from “circumstances which could not have been foreseen by one 

party to the contract.”551 It has even been suggested that the party claiming that the 

internationality element was not visible has to prove that a reasonable party could not 

have noticed that the other party had its place of business in a different State; it would 

not matter if it were not possible to know which State.552 It is submitted, nonetheless, 

that this may be a bit exaggerated: if it is not possible to know in which State the 

counterparty has its place of business, it would not be possible to determine whether 

such State is a CISG contracting State, so the application of the Convention would still 

be uncertain. 

What effect this narrower interpretation will have on the issue of the 

applicability of the CISG to futures contracts depends on whether the standard proposed 

by each author has to be applied to each single contract, or to the context of the contract 

formation in abstract. 

In other words, is the question that should be asked in order to 

determine whether Article 1(2) applies: “could a reasonable person of this kind have 

known that this particular contract was being made by persons or entities with places of 

business located in different member states of the Convention?” Or is it: “could a 

reasonable person of this kind have known that in an exchange where commodity 

futures are traded, it was likely that many of the potential counterparties had their place 

of business located in different member states, and that therefore there is a high 

likelihood that the Convention would apply?” 

If the position is that the applicable test is the first one, then the 

Convention should not apply even under the narrower interpretation, because, as we 

shall explain in more detail below, when contracting in an exchange environment, the 

parties have no opportunity to determine whether their counterparty has or has not a 

place of business in a different state. 

Conversely, if the applicable test is the second one, the conclusion 

should probably be that the Convention would apply, because at a time when almost a 

hundred member States exist,553 it might be difficult for an experienced commodity 

 
550 Magnus, Kommentar Zum Bürgerlichen Gesetzbuch Mit Einführungsgesetz Und Nebengesetzen: 
Wiener UN-Kaufrecht (CISG), 80; Benicke, “CISG Art. 1-6,” 351. 
551 Schlechtriem and Schwenzer, Commentary on the UN Convention on the International Sale of Goods 
(CISG), 2005, 39; also Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 1, 
para. 43. 
552 Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 1, para. 44. 
553 Uncitral, “Status of the United Nations Convention on Contracts for the International Sale of Goods 
(Vienna, 1980).” 
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trader to argue that a person of his kind would not expect to be matched to a contractual 

counterparty whose place of business were located in another member State. 

Even so, there is room for some uncertainty. For instance: apparently, 

knowledge about the CISG is much greater in Germany than in the United States; 

moreover, there are states that only recently have entered into force, such as Azerbaijan, 

Costa Rica, Viet Nam and Guatemala (in which the Convention entered into force 

between 2017 and 2021), as well as at least one other where the Convention is 

scheduled to enter into force later in 2021 (Portugal), and in these states it is arguably 

reasonable that even experienced traders would not have much experience with 

contracts governed by the CISG, especially considering that the Convention is expressly 

excluded from many standard form contracts used in the commodity trade. It is 

therefore uncertain whether these circumstances would affect in any way the 

applicability of Article 1(2) CISG. 

The positions of Professor Magnus and Professor Benicke554 seem to 

be more compatible with the first of the proposed tests, since the examples they give to 

support their opinions rely on circumstances related to the negotiation of individual 

contracts, such as the use of foreign language and the parameters of the sale. On the 

other hand, the position of Professor Schlechtriem is more compatible with the second 

of the proposed tests. Indeed, a similar reasoning was adopted by him to argue that the 

CISG should apply to sales made by means of an international procurement bids555 or 

an auction conducted through the Internet.556 

To address this dilemma, I shall borrow arguments from the debate 

around the reach of the hypotheses contemplated by Article 2(b), which excludes 

auction sales from the application of the Convention. This choice is explained by the 

fact that the main reason for justifying the exclusion of auction sales from the scope of 

the CISG (Article 2(b)) is ultimately the same issue that is generally addressed by 

Article 1(2) – namely, that there should be some degree of intentionality regarding the 

international character of the contract for the CISG to apply.557 

 
554 Magnus, Kommentar Zum Bürgerlichen Gesetzbuch Mit Einführungsgesetz Und Nebengesetzen: 
Wiener UN-Kaufrecht (CISG), 80; Benicke, “CISG Art. 1-6,” 351. 
555 Schlechtriem and Schwenzer, Commentary on the UN Convention on the International Sale of Goods 
(CISG), 2005, 48. The position is still maintained in Schwenzer and Hachem, “Commentary to Articles 1-
6”, commentary to Article 2, para. 20. 
556 Peter Schlechtriem and Ingeborg Schwenzer, Commentary on the UN Convention on the International 
Sale of Goods (CISG), 3rd ed. (Oxford: Oxford University Press, 2010), 56. His reasoning is in the sense 
that these sales could be governed by the CISG because even if it is not possible to know beforehand the 
location of the place of business of the counterparty, the fact that it ends up being on another member 
state should not be surprising because internationality is of the essence in these kinds of procedures. 
Again, the position is maintained in Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary 
to Article 2, para. 21. 
557 Ulrich G. Schroeter, “Die Anwendbarkeit des UN-Kaufrechts auf grenzüberschreitende 
Versteigerungen und Internet-Auktionen (The Applicability of the UN Sales Law (CISG) to Cross-Border 
Auctions and Internet Auctions),” Zeitschrift für Europäisches Privatrecht, 2004, 23. 
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An explanation commonly found to justify the exclusion of auctions 

from the CISG is the underlying notion that the determination of whether the 

Convention applies to a contract should not be left to random or fortuitous 

circumstances.558 This approach is coincident with the reasons stated by the Working 

Group when drafting what would become Article 2(b) CISG.559 

As we have seen, however, some commentators argue that in specific 

situations, such as public international procurement bids560 and online Internet 

auctions,561 the seller should reasonably expect bidders coming from different places in 

the world. The application of the CISG, therefore, would not come as a surprise, and the 

general exclusion of auctions should not prevent the application of the CISG in such 

cases. 

This position is not unanimously accepted, though. One possible line 

of criticism is that albeit the literality of the text should not be the only parameter to be 

adopted when interpreting the Convention, in this specific case the proposed 

interpretation departs too much from the text and from the reasons underlying the 

existence of the provision. It is argued that the wording of the provision “does not 

provide any grounds” for adopting the proposed interpretation, since “[t]he term 

“auction” is unambiguous and “does not provide for discretionary considerations,” and 

also because “the purpose of the provision is to protect the seller from the unforeseen 

application of the Convention that may arise owing to the fact that he does not know the 

identity of the highest bidder in advance,” a possibility that “is even greater in the case 

of Internet auctions (…) because foreign bidders do not even have to make a trip to the 

auction hall.”562 

A German court applied Article 2(b) in a literal manner563 by deciding 

not to apply the Convention to a contract entered into through an auction. The auction 

was organized for the purpose of promoting the sale of agricultural products and the 

CISG was deemed to be unapplicable even though the buyer was known to participate 

regularly, which meant that the seller could not allege surprise. 

 
558 Witz, Salger, and Lorenz, International Einheitliches Kaufrecht, 46. 
559 Uncitral, Yearbook, vol. 2 (New York: United Nations, 1971), 18–19: “At auctions, buyers may not be 
identified. But even if the place of business of the successful bidder should be known to the seller, the 
applicable law could not depend on that circumstance since at the opening of the auction the seller could 
not know which buyer would make the purchase and hence could not know whether ULIS would apply. It 
was concluded, therefore, that ULIS should only apply to sales by auction if the parties agreed to apply it 
to their contract.” 
560 Schlechtriem and Schwenzer, Commentary on the UN Convention on the International Sale of Goods 
(CISG), 2005, 48; Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 2, para. 
20. 
561 Schroeter, “Die Anwendbarkeit des UN-Kaufrechts auf grenzüberschreitende Versteigerungen und 
Internet-Auktionen (The Applicability of the UN Sales Law (CISG) to Cross-Border Auctions and 
Internet Auctions),” 27–31; Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to 
Article 2, para. 21; Spohnheimer, “Commentary to Article 2,” 48. 
562 Olaf Meyer, “Constructive Interpretation – Applying the CISG in the 21st Century,” in CISG 
Methodology, ed. Andre Janssen and Olaf Meyer (Munich: Sellier, 2009), 336. 
563 German vegetables case (Unilex Case 915), 915 Unilex (Bundesgerichtshof, Germany 2002). 
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It is submitted that the same arguments are applicable to the notion of 

not giving effect to Article 1(2) to the case of futures contracts. Indeed, Article 1(2) 

determines that the internationality of the contract should be determined in accordance 

with objective elements of the contract or its circumstances (the provision refers to “the 

contract or (…) any dealings between, or (…) information disclosed by, the parties”). 

In line with this understanding, in a 2016 German case,564 the court 

decided that a contract was not governed by the CISG both because it was entered into 

by means of an (online) auction and because, due to the way the auction was promoted, 

it was not possible to know, at the time of the conclusion of the contract, where the 

parties had their places of business. 

In commodity exchanges as well, the objective elements of the 

formation of the futures contract indicate that the internationality of the contract is 

disregarded. This conclusion can be reached from two different standpoints. 

The first approach, which, I believe, is the most sensible one, involves 

considering that the process of formation of a sales contract within a commodity 

exchange starts when the futures contract is first concluded (albeit their contractual 

counterparty may and most likely will change in time). 

Although, as we have seen, futures contract can be liquidated at any 

point without ever getting to the point where physical delivery of goods takes place, 

once the futures contract is formed, each of the parties is immediately bound to certain 

obligations, and the only way out – the only way to cease being a party of a futures 

contract before the expiry date arrives – is to liquidate the position (i.e., to settle the 

contract in cash). Liquidation can generate a profit, a loss, or be financially neutral, 

depending on the shifts of market prices after the contract is concluded. It is submitted 

that the mere possibility of a loss having to be taken illustrates that the parties are 

effectively bound to the obligations since the onset. 

Moreover, although I argue that, up until the expiry date of the futures 

contract a sales contract (for the sale of a physical good) still does not exist, one 

circumstance to consider is that all of the objective elements of the sales contract (the 

good, the price, the delivery period and all other conditions) are already known when 

the futures contract is first formed. What is not known is whether the parties will decide 

to maintain their contractual positions open until the expiry date (instead of liquidating 

it for a financial settlement), meaning that it is not possible to determine whether the 

futures contract will remain in force and effect until it originates a sale contract for the 

physical commodity. Another relevant element that is also unknown until the futures 

contract reaches its maturity is who will be the counterparty of each long and short 

when the futures contracts that are not liquidated eventually originate sales contracts, 

since this is for the clearinghouse to define upon the expiry of each futures contract.  

 
564 German pick-up truck case, Pace Law School Institute of International Commercial Law 
(Oberlandesgericht Brandenburg, Germany 2016). 
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Let us then consider the process of formation of the sales contract, 

under the assumption that it occurs simultaneously with the formation of the futures 

contract. 

As we have seen, one of the most remarkable features of the contracts 

concluded in a commodity exchange is the clearing mechanism, whereby all trades end 

up having the clearinghouse as a counterparty. The clearinghouse is said to be the buyer 

to all sellers, and the seller to all buyers. Later, if a futures contract is not liquidated and 

resolves in the physical delivery of the commodity, the clearinghouse matches 

deliverers and receivers holding open positions. Only then deliverers and recipients are 

paired, meaning that they only get to know the identity of their respective counterparties 

in a very late stage of contract formation. 

We have also seen that as a consequence of the clearing mechanism, 

the parties themselves become fungible, in the sense that any short can transact with any 

long, and vice-versa, in a way that it is of absolutely no importance who was involved 

in the original trade that originated the futures contract. The initial parties are 

“divorced” from the start and each of them may decide the fate of their respective 

contracts with the clearinghouse independently of each other. 

To better understand this notion, we can recall that the contract 

formation on the exchange environment starts when an FCM registers an order to buy or 

sell on the exchange. Since the offer book is open for everyone to see (the “owner” of 

the offer, meaning the FCM who placed it, is also visible), another FCM could choose 

to place an opposite order with the specific objective of matching an order that is 

already visible. Therefore, this FCM will possibly know the identity of the offeror.565 

However, since the trade will be cleared anyway, and no relationship of any kind will 

remain between offeror and offeree, this information is irrelevant.566 It can be safely 

said, therefore, that, when the parties are entering into the futures contract, no regard is 

given to the State where the counterparty has its place of business. 

The second approach to the issue stems from the fact that I argue that 

the futures contract is not a sales contract (or, at least, not a contract for the sale of a 

physical good), and that a sales contract (for a physical good) only comes to existence if 

and when the futures contract reaches maturity without being liquidated, and the 

physical delivery of goods become due. If this is so, one might argue that the formation 

of a sales contract is only completed when the clearinghouse matches deliverer and 

receiver. One important aspect of this understanding is that this is the moment when the 

obligations of the parties properly related to the purchase and sale of the commodity 

come into force and effect; consequently, this is the moment when the potential 

application of the CISG arguably would become a relevant issue. 

 
565 “Possibly” is a word that must be emphasized in this sentence, because knowing the FCM who made 
the offer does not mean a thing if such FCM is acting on behalf of a client, who will be the person or 
entity who would potentially end up dealing with the physical commodity, if it ever comes to that. 
566 For a more detailed account of this procedure, see Section 0. 
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As I have argued, although the parties to the sales contract are only 

known if and when physical delivery becomes due, all objective elements of the 

contract such as the price, the specific traits of the goods to be delivered, the delivery 

period etc. were all known long before that, when the futures contract was formed. 

However, the matching process does not depend on the will of the parties: they have no 

say at all in this process, the result of which, from their standpoint, is basically 

random.567 Therefore, they have absolutely no influence on determining whether the 

resulting sales contract will or will not be an international sale – such determination 

occurs by the action of the clearinghouse, which, in turn, also do not seem to care who 

the matched parties will be and whether this will result in the contract becoming an 

international contract or not. 

By the time deliverer and receiver get to know each other’s identities, 

they are already irrevocably bound to the contract and only in exceptional circumstances 

they will be able to have any influence on the choice of their counterparties – which 

they will have to do by agreeing an assignment with other traders holding open 

positions. This, however, is not always permitted, as seen. 

Having analyzed the two alternative scenarios, it is clear that in both 

of them the parties of each trade are unable to consider the location of each other’s 

places of business. This information is unavailable until the contract is already binding 

upon them.568 Arguably, this objectively excludes the application of the CISG to sales 

originated from futures contracts, by force of its Article 1(2), unless, of course, the rules 

of the exchange expressly provided for the application of the CISG to all contracts made 

therein. 

All the more so when we take note of the fact that the only 

internationality criterion of the CISG is the diversity of places of business.569 Other 

circumstances, such as that the parties are of different nationalities, that the contract is 

concluded in a State other than the State in which performance is to occur, or that the 

goods are meant to cross international borders – all of which could occur in connection 

with a contract entered into within a commodities exchange – are irrelevant to 

determine whether the CISG is applicable to the contract.570 

Finally, it is submitted that by giving force to the provisions of Article 

8(2) and (3) CISG, the circumstances of the contract formation on a commodity 

exchange are such that if an intention is to be implied, it should be in the sense that the 

parties would want all contracts within an exchange to be governed by the same rules. 

Fortuity in relation to the determination of a governing law is not compatible with the 

notion of exchange traded contracts. 

 
567 Fisher and Hains, “Futures Market Law and Practice and the Vienna Sales Convention,” 548. 
568 This is true even if we disregard the discussion about the client of a FCM being an undisclosed 
principal, and take into consideration the places of business of the clients instead of those of the FCMs. 
569 Honnold, Uniform Law for International Sales, 40. 
570 Mistelis, “Commentary to Article 1,” 33–34. 
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At this point, it is important to recall that one of the essential concepts 

associated to futures contracts is the standardization. Futures contracts are standardized 

because this allows them to be “traded” as fungible items. The uniformity of prices 

between contracts providing for the delivery of a certain commodity on a given period is 

possible only because all other parameters of the sale are equal across all such contracts. 

The introduction of a variable factor, such as distinctive rules 

governing some of the contracts but not others, would break this uniformity. 

In such a situation, specific provisions would likely have to be 

introduced to deal with the disparities created by the possibility of an alternative legal 

regime for part of the contracts being traded. If traders conclude that it is more costly to 

trade contracts under the CISG, because, for instance, CISG-governed contracts impose 

upon the buyer more stringent duties than non-CISG-governed contracts,571 the price 

discovery process becomes more complex, as a “CISG discount” (i.e., an arbitrary price 

reduction to be applied to the settlement price of contracts that end up being governed 

by the CISG to compensate for the greater risk undertaken by the buyer) would have to 

affect contracts ruled by the Convention. 

In this, the situation regarding the formation of futures contracts is not 

similar to the context of online auctions or international procurement procedures, 

because on these two latter cases uniformity of the contractual provisions across many 

contracts is not of the essence of the procedures. Moreover, on these cases, either the 

seller (in auctions) or the buyer (in procurement procedures) controls the procedure and 

can propose specific provisions regulating the application of the Convention to sales, be 

it by providing for the application of the Convention in all cases regardless of the place 

of business of the prospective buyers or sellers, or by accepting the fact that the CISG 

might or not apply depending upon the place of business of the winning bid. 

In futures markets, there are therefore objective reasons that explain 

why the application of the Convention to sales contracts originated from futures should 

not be left to the circumstantial determination based on the presence or absence, in each 

case, of the internationality criterion. 

In such a situation, therefore, it would be advisable that uniformity be 

actively maintained, either by explicitly excluding the application of the Convention 

from all contracts, or by forcing the application of the Convention upon all contracts 

regardless of the presence of the element of internationality. Which alternative would be 

preferable depends, ultimately, on an arbitrary choice to be made by the management of 

the commodity exchange. 

 
571 For a discussion as to whether the CISG actually imposes a more stringent set of obligations to the 
buyer than, specifically, the English law, see Section 0. 
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A good illustration of the importance of keeping uniformity of 

governing law across all contracts within an exchange can be found in the adoption of a 

specific rule in this regard in the Rome I Regulation.572 

Article 4(1)(h) of Rome I states that 

“a contract concluded within a multilateral system which brings together 

or facilitates the bringing together of multiple third-party buying and 

selling interests in financial instruments, as defined by Article 4(1), point 

(17) of Directive 2004/39/EC, in accordance with non-discretionary rules 

and governed by a single law, shall be governed by that law.” 

The cited Directive 2004/39/EC is no longer in force, but the revoked 

text still serves as a basis to understand the meaning and the purpose of the Rome I rule. 

Article 4(1)(17) of the Directive 2004/39/EC referred to Annex I, Section C, which, in 

turn, listed, among many ‘financial instruments,’ “[o]ptions, futures, swaps, forward 

rate agreements and any other derivative contracts relating to commodities that must be 

settled in cash or may be settled in cash at the option of one of the parties,”573 

“[o]ptions, futures, swaps, and any other derivative contract relating to commodities 

that can be physically settled provided that they are traded on a regulated market and/or 

[a multilateral trading facility],”574 and 

“[o]ptions, futures, swaps, forwards and any other derivative contracts 

relating to commodities, that can be physically settled not otherwise 

mentioned in C.6 and not being for commercial purposes, which have the 

characteristics of other derivative financial instruments, having regard to 

whether, inter alia, they are cleared and settled through recognised 

clearing houses or are subject to regular margin calls.”575 

Directive 2014/65/EU, which is recognized as the successor directive 

of Directive 2004/39/EC,576 lists these same items. 

In accordance with the Magnus & Mankowski Commentary to Rome 

I, the rationale of the rule of Article 4(1)(h) is similar to the reasoning that led to the 

rule of Article 4(1)(g), which refers to auction sales, and states that the governing law of 

these sales is the law of the place where the auction takes place.577 Another 

commentator argues that “the application of a single law” is indispensable “[f]or the 

 
572 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the 
law applicable to contractual obligations (Rome I). 
573 Item 5 of Annex I, Section “C”. 
574 Item 6 of Annex I, Section “C”. 
575 Item 7 of Annex I, Section “C”. 
576 Ulrich Magnus, “Article 4: The Applicable Law in the Absence of Choice,” in Rome I Regulation - 
Commentary, ed. Ulrich Magnus and Peter Mankowski, vol. 2, European Commentaries on Private 
International Law (Köln: Otto Schmidt : Sellier, 2017), 305. 
577 Ibid., 304. 
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rapidity, smoothness, legal certainty and the easy functioning of transactions” within 

organized financial markets578 (I, of course, concur). 

Curiously, however, Professor Magnus states that Article 4(1)(h) of 

Rome I does not apply to “transactions at a commodity exchange with real goods.” 

According to him, in this case, “the most closely connected law (Art. 4(4))” would 

apply, although it is recognized that this would “generally be the law at the place of that 

exchange.”579 The Leible/Lehmann commentary580 is in accord. It is not clear, however, 

why they would think that such a distinction is adequate, considering that the directive 

referred to in Article 4(1)(h) Rome I clearly include futures contracts that can be settled 

through delivery of physical goods, as seen above. 

It is also interesting to note that the Rome I Regulation does not 

expressly state which law should govern contracts concluded within multilateral trading 

systems. It only states that the contracts concluded within the system shall be governed 

by “a single law.” Presumably, this would be the law of the place where the trading 

system itself is located,581 which, in electronic systems, would be the place where the 

entity running the market is located,582 but the wording of the Regulation leaves some 

room for uncertainty.583 

To be clear, Article 4 Rome I and Article 1 CISG – as well as the 

other provisions within the CISG regarding its own applicability to a contract – refer to 

matters that may intersect but are distinct: Rome I refers to the applicable domestic law, 

whilst the rules of the CISG refer to the application of the CISG itself. The reference to 

Rome I in this chapter is mainly justified by the fact that the rationale of Article 4(4)(h) 

coincides with the case I am trying to make. 

Regardless of my position about the issue, however, it is clear that the 

applicability of the CISG to sales contracts originated from futures transactions is a 

debatable matter, to say the least. I shall therefore analyze throughout this work other 

possible interactions between the provisions of the CISG and sales originated from 

futures contracts.584 

 
578 Francisco J. Garcimartín Alférez, “The Rome I Regulation: Much Ado about Nothing?,” The 
European Legal Forum, no. 2 (2008): 68. 
579 Magnus, “Article 4: The Applicable Law in the Absence of Choice,” 306. 
580 Stefan Leible and Matthias Lehmann, “Die Verordnung Über Das Auf Vertragliche Schuldverhältnisse 
Anzuwendende Recht (‘Rom I’),” Recht Der Internationalen Wirtschaft 8 (2008): 535. 
581 Garcimartín Alférez, “The Rome I Regulation: Much Ado about Nothing?,” 68; Ulrich Magnus, 
“Rome I Regulation Article 4: The Applicable Law in the Absence of Choice,” in Rome I Regulation: The 
Law Applicable to Contractual Obligations in Europe, ed. Franco Ferrari and Stefan Leible (München: 
Sellier, 2009), 44–45. 
582 Magnus, “Article 4: The Applicable Law in the Absence of Choice,” 307. 
583 Magnus, “Rome I Regulation Article 4: The Applicable Law in the Absence of Choice,” 44–45. 
584 Most such interactions are due to the fact that the application of the CISG to sales originated from 
futures contracts would be limited by the specific applicable rules and usages that would vary most of the 
provisions of the Convention: Magnus, Kommentar Zum Bürgerlichen Gesetzbuch Mit Einführungsgesetz 
Und Nebengesetzen: Wiener UN-Kaufrecht (CISG), 103. The original statement is: “[d]as CISG gilt damit 
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3.1.5 Commodity sales and the exclusions set forth on CISG Article 2 

Article 2 CISG, as mentioned above, provides for cases where the 

Convention shall not apply. Its wording is reproduced below: 

“This Convention does not apply to sales: 

(a) of goods bought for personal, family or household use, unless the 

seller, at any time before or at the conclusion of the contract, neither 

knew nor ought to have known that the goods were bought for any such 

use; 

(b) by auction; 

(c) on execution or otherwise by authority of law; 

(d) of stocks, shares, investment securities, negotiable instruments or 

money; 

(e) of ships, vessels, hovercraft or aircraft; 

(f) of electricity.” 

Among the exclusion cases listed, the ones under items “a,” “c” and 

“e” should not pose any issues in trying to determine whether a certain commodity sale 

should or should not fall within the applicability of the CISG. It is obviously possible 

that sugar, coffee or frozen concentrated orange juice be internationally sold as 

consumption goods, or in the context or a judicial execution procedure; in such cases, 

however, the CISG would be clearly excluded and not much debate is required for such 

a determination. 

The situation is different if we examine the other exclusion cases. 

Article 2(b) refers to sales made by auction. If a commodity-type good 

was clearly sold on an auction procedure, then the CISG shall not apply. Some 

uncertainty might arise, however, when we consider sales made through commodities 

exchanges, since the process of contract formation within an exchange is often 

described as a ‘continuous auction,’585 or at least considered to be ‘auction-like.’586 

In scholarly writings, there seems to be a consensus around the idea 

that sales in the context of a commodity exchange should not be deemed as auction 

sales for the purpose of preventing CISG applicability.587 This is apparently based on 

 
für sie [Käufe an Warenbörsen], hat aber wegen vorrangiger Börsenbedingungen und Gebräuche 
regelmässig nur eine ergänzenden Bedeutung.” 
585 Hieronymus, Economics of Futures Trading, 34. 
586 CME Group, “A Trader’s Guide to Futures,” 4. 
587 John Honnold, Documentary History of the Uniform Law for International Sales: The Studies, 
Deliberations, and Decisions That Led to the 1980 United Nations Convention with Introductions and 
Explanations (Denventer: Kluwer Law and Taxation, 1989), 62; Honnold, Uniform Law for International 
Sales, 48; Spohnheimer, “Commentary to Article 2,” 47; Schwenzer and Hachem, “Commentary to 
Articles 1-6”, commentary to Article 2, para. 20; Leisinger, Fundamental Breach Considering Non-
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Professor Honnold’s assertion in the sense that “sales at a commodity exchange are not 

sales ‘by auction,’ but rather rapidfire communication of offers and acceptances”588 

(some authors cite Honnold to say that exchange sales take the form of “quick 

successive sales contracts”589). Notwithstanding, there seems to be more to it than 

Professor Honnold’s summary description. I elaborate on the matter on the following 

Subsection. 

Article 2(d), which excludes the application of the CISG to sales of 

stocks, shares, investment securities, negotiable instruments or money, could also 

potentially exclude from scope of application of the CISG sales made “on documents,” 

where the object of delivery is not a physical product, but rather a document 

representing it, such as a bill of lading or a warrant, that can be issued in negotiable 

form.590 The so-called documentary sales are a common practice when dealing with 

commodities.591 It is a well-established understanding, however, that Article 2(d) is not 

designed to exclude the applicability of the CISG to documentary sales. As seen in 

Section 3.1.3, the prevailing position is that what is excluded from the scope of the 

Convention are only sales involving documents that are designed to be settled in cash592 

(such as bonds or promissory notes). Therefore, commodities sales would not fall 

outside of the scope of the CISG solely for being made on documentary basis. 

 
Conformity of the Goods, 121; Ferrari, “What Sources of Law for Contracts for the International Sale of 
Goods? Why One Has to Look Beyond the CISG,” 322; Franco Ferrari, Contracts for the International 
Sale of Goods (Leiden: Martinus Nijhoff, 2012), 131; Vincent Heuzé, La Vente Internationale de 
Marchandises: Droit Uniforme (Paris: GLN Joly, 1992), 76; Kantor, “The Convention on Contracts for 
the International Sale of Goods: An International Sales Law,” 10; Magnus, Kommentar Zum Bürgerlichen 
Gesetzbuch Mit Einführungsgesetz Und Nebengesetzen: Wiener UN-Kaufrecht (CISG), 103; Witz, Salger, 
and Lorenz, International Einheitliches Kaufrecht, 46; Schroeter, “Die Anwendbarkeit des UN-
Kaufrechts auf grenzüberschreitende Versteigerungen und Internet-Auktionen (The Applicability of the 
UN Sales Law (CISG) to Cross-Border Auctions and Internet Auctions),” 25; Uncitral, Digest of Case 
Law on the United Nations Convention on Contracts for the International Sale of Goods (New York: 
United Nations, 2012), 17; The only dissonant voice found so far in this particular issue has been that of 
Benicke, “CISG Art. 1-6,” 358, who argues that although sales made on commodity exchanges are not 
sales by auction, article 2(b) should apply by analogy. 
588 Honnold, Uniform Law for International Sales, 51. I notice that in at least one instance, other authors 
are said to adopt the same position as Honnold. One such authors is Bernard Audit, cited by Ferrari, 
“What Sources of Law for Contracts for the International Sale of Goods? Why One Has to Look Beyond 
the CISG,” 322. However, Audit agreement with Honnold does not go as far as to endorse the latter’s 
position about commodity exchanges. See Bernard Audit, La vente internationale de merchandises: 
Convention des Nations-Unies du 11 avril 1980 (Paris: LGDJ, 1990), 29. 
589 Magnus, Kommentar Zum Bürgerlichen Gesetzbuch Mit Einführungsgesetz Und Nebengesetzen: 
Wiener UN-Kaufrecht (CISG), 103; Jorge Caffarena Laporta, “Comentario a Los Artículos 2 y 3,” in La 
Compraventa Internacional de Mercaderías: Comentario de La Convención de Viena, ed. Luis Diez-
Picazo y Ponce de Leon (Madrid: Civitas, 1998), 64. 
590 CISG Advisory Council, “Opinion No. 11,” 11. 
591 Alastair C. L. Mullis, “Termination for Breach of Contract in C.I.F. Contracts Under the Vienna 
Convention and English Law; Is There a Substantial Difference?,” in Contemporary Issues in 
Commercial Law (Essays in Honor of Prof. A. G. Guest), ed. Eva Z. Lomnicka and Christopher George 
John Morse (London: Sweet & Maxwell, 1997), 137–60. 
592 Spohnheimer, “Commentary to Article 2,” 50; Schwenzer and Hachem, “Commentary to Articles 1-
6”, commentary to Article 2, paras. 23-24; Rafael Illescas Ortiz and María del Pilar Perales Viscasillas, 
Derecho Mercantil Internacional: El Derecho Uniforme (Madrid: Editorial Centro de Estudios Ramon 
Areces, 2003), 95; Honnold, Uniform Law for International Sales, 53–54; Kantor, “The Convention on 
Contracts for the International Sale of Goods: An International Sales Law,” 11. 
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Electricity, which is sometimes treated as a commodity, is expressly 

excluded by Article 2(f) CISG.593 It should be clear, therefore, that sales thereof shall 

not be governed by the CISG, unless the parties so agree. 

One might wonder whether the exclusion of electricity from the scope 

of application of the CISG should imply the exclusion of other goods that share 

common traits with it or are somehow similar to it. The answer seems to be in the 

negative. Professor Winship delved into the issue and noted that while the historical 

origin of this exclusion is not entirely clear, it seems to have been inherited from the 

ULIS and the ULF, in which the exception already existed.594 The most clearly 

articulated reasons found in the records for the existence of this exclusionary rule on 

these early conventions were such as that electricity is not classified as a moveable good 

in the law of some countries, rendering it undesirable to mention it in the uniform laws, 

and that the rules usually applicable to the trade of goods would not adequately address 

the specific needs of the trade of electricity, because of its peculiar traits, and vice-

versa.595 The discussions during the drafting of the ULIS included remarks in the sense 

that contracts for the sale of oil, gas and water through pipelines might present issues 

similar to those related to sales of electricity,596 but no concerted effort seems to have 

been undertaken to exclude those other goods from the scope of application of that 

convention. The commentary of Professor André Tunc on the ULIS explained the 

exclusion by saying that sales of electricity were usually dealt with by “detailed 

contracts” that were “self-sufficient,”597 an explanation that is a bit of a non sequitur 

and that, as such, does not sound particularly convincing. 

When the Uncitral organized the working group for the discussion of 

the 1974 Limitation Convention, the discussion regarding the matter was briefly 

reopened, as the members considered whether to adopt the same rules of exclusion 

already debated during the drafting of the ULIS and the ULF. The only proposal in 

favor of removing the exclusion that was accompanied by reasoning came from the 

representative of the USSR, who noted that it was not logical to exclude sales of 

electricity, but not sales of gas, from the scope of the convention.598 The proposal was 

rejected, although the only counter-argument presented was from the Ghanaian 

 
593 See, for instance: Benjamin Schlisenger, “Electricity Commodity and Futures Trading: ‘Gas by 
Wire,’” Natural Gas 15, no. 5 (December 1998): 9; Hull, Options, Futures, and Other Derivatives, 751. 
594 Peter Winship, “Energy Contracts and the United Nations Sales Convention,” Texas International Law 
Journal 25, no. 3 (1990): 372–73. 
595 Diplomatic Conference on the Unification of Law Governing the International Sale of Goods, The 
Hague 2–25 April 1964, vol. 2 (The Hague: Ministry of Justice of the Netherlands, 1966), 108; 124; 182; 
264; Winship, “Energy Contracts and the United Nations Sales Convention,” 372–73. 
596 Diplomatic Conference on the Unification of Law Governing the International Sale of Goods, The 
Hague 2–25 April 1964, 2:182; 264. 
597 André Tunc, “Commentary of the Hague Convention of 1st July 1964 on the International Sale of 
Goods and on the Formation of Contracts of Sale,” 38, accessed August 7, 2019, www.unidroit.org/ulis-
explanatoryreport; Winship, “Energy Contracts and the United Nations Sales Convention,” 372–73. 
598 Uncitral, “United Nations Conference on Prescription (Limitation) in the International Sale of Goods: 
New York, 20 May - 14 June 1974 - Official Records” (United Nations, 1975), 170, 
uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/conference_limitation_e.pdf; 
Winship, “Energy Contracts and the United Nations Sales Convention,” 374. 



126 
 

delegate, who argued that “it was hard to demonstrate the tangible character of 

electricity”599 (an argument that, today, also constitutes a non sequitur, considering that 

tangibility is not a relevant criterion to determine the applicability of a convention on 

the sale of goods). 

The rule of exclusion ended up being replicated once again. Later, the 

fact that electricity was excluded from the scope of application of the convention on 

limitation would be used as an argument to also exclude it from the CISG.600 During the 

drafting of the CISG, the debate was briefly reinstated, but once again proposals for the 

deletion of “electricity” from Article 2 were tackled by arguments such as the fact that 

electricity was not treated as a “moveable corporeal good” by many legal systems, 

which would give rise to uncertainty.601 When confronted with the argument in the 

sense that gas would pose similar classification issues, the committee responded by 

saying that several substances would probably generate several “borderline cases,” and 

that it would be more practical to leave it for the parties to exclude the application of the 

Convention or vary the effects of its provisions if they deemed appropriate.602 It is 

submitted that this was not an argument neither for the exclusion or the inclusion of 

electricity within the scope of the Convention, but rather an argument to avoid the 

discussion. Nonetheless, the final result is known: electricity was excluded from the 

scope of application of the Convention, while gas was not. 

As Professor Winship himself seems to imply, this historical recount 

suggests that a great deal of path dependence should be accounted for in the explanation 

as to why electricity remained out of the scope of application of the Convention.603 This 

being the case, it is submitted that nothing that has been said during the debates 

regarding whether electricity should be included in the scope of the CISG is relevant to 

determine whether the substantial rules of the Convention were (or are) adequate or not 

to the trade of commodity-type goods as a category. Likewise, the exclusion of 

electricity should not lead to a conclusion that gas or any other commodity would also 

fall outside of the scope of the CISG. 

This is reinforced by the discussions regarding the sale of electricity 

during the drafting of HCCH 1986 Convention. Because it was intended to be 

applicable only to contracts for the international sale of goods, the HCCH 1986 

Convention contains rules of scope similar to those of the CISG. The similarity is not a 

mere coincidence, as during the discussion held during the drafting of that convention, it 

 
599 Uncitral, “United Nations Conference on Prescription (Limitation) in the International Sale of Goods: 
New York, 20 May - 14 June 1974 - Official Records,” 171; Winship, “Energy Contracts and the United 
Nations Sales Convention,” 374. 
600 Winship, “Energy Contracts and the United Nations Sales Convention,” 374–75. 
601 Uncitral, Yearbook, vol. 8 (New York: United Nations, 1977), 27; Winship, “Energy Contracts and the 
United Nations Sales Convention,” 376. 
602 Uncitral, Yearbook, 1977, 8:27; Winship, “Energy Contracts and the United Nations Sales 
Convention,” 376. 
603 Winship, “Energy Contracts and the United Nations Sales Convention,” 372. 
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was an ever-present concern that it should be as compatible as possible with the CISG 

in order to avoid difficulties in countries that adopted both conventions.604 

For the purposes of this discussion, what is relevant is that Article 3 

HCCH 1986 Convention expressly states that “‘goods’ include (…) electricity.” For the 

purposes of that convention, therefore, contracts for the sale of electricity would be 

considered to fall within the category of “international sales of goods” – which, as seen, 

is the exact opposite of what happens in the case of the CISG.605 

This fact begs the question as to why such change of approach 

occurred. The answer is not entirely clear: the matter was debated during the Diplomatic 

Conference, with each delegate exposing their own point of view. After the discussion, 

votes were cast, approving the express inclusion of sales of electricity in the scope of 

that convention and rejecting a similar inclusion for sales of gas. Nonetheless, no 

specific explanations have been agreed as to why each proposal was accepted or 

rejected. An interpretation that could be induced from the records is that: (i) 

commodities such as oil, naphtha and natural gas were not expressly included in the 

scope of that convention because it was obvious that the convention would be 

applicable to sales of these goods;606 (ii) sales of electricity should not be excluded 

because electricity is just another source of energy (such as gas or oil); (iii) but, unlike 

gas, the physical traits of electricity might create objective doubts as to whether it would 

fall within the concept of goods under the convention, meaning that an express 

inclusion, in this case, would be justified for the avoidance of doubt.607 In this regard, 

one of the delegates, to illustrate that the matter was indeed not objectively clear, argued 

that the lawmakers involved in the drafting of the CISG also found it necessary to 

expressly address whether sales of electricity should be included in the scope of the 

Convention.608 

The matter, however, remained controverted: at a later discussion, the 

Norwegian delegate proposed that acceding States should be allowed to “make a 

reservation enabling them not to apply the [c]onvention to sales of electricity.” The 

reason given to justify the proposal was a purported difficulty to explain why the HCCH 

 
604 Arthur Taylor von Mehren, “Explanatory Report on the 1986 Hague Sales Convention” (Hague 
Conference,  1987),  17,  www.hcch.net/en/publications-and-studies/details4/?pid=2950;  “Hague 
Conference on Private International Law: Proceedings of the Extraordinary Session 14 to 30 October 
1985” (The Permanent Bureau of the Conference and the Netherlands Government Printing Office, 1987), 
25, assets.hcch.net/docs/57817b04-cd08-462b-8333-91fbe0fa21e4.pdf; Uncitral, “Uncitral, HCCH and 
Unidroit Legal Guide to Uniform Instruments in the Area of International Commercial  Contracts, with a 
Focus on Sales” (United Nations, 2021), 2. 
605 Winship, “Energy Contracts and the United Nations Sales Convention,” 376–78. 
606 The delegates voted against a proposal to expressly cite gas as included in the concept of goods under 
the convention, but approved a proposal to emphasize in the report that they considered that gas was 
indeed included in such concept. See “Hague Conference on Private International Law: Proceedings of 
the Extraordinary Session 14 to 30 October 1985,” 327. 
607 As per various comments made by delegates during the discussion. See ibid., 323–27. 
608 Ibid., 325. 
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1986 Convention and the CISG were different in this regard. The proposal, however, 

received no support and was abandoned without further discussion.609 

Perhaps the most convincing explanation for the distinction of 

treatment of electricity when comparing the HCCH 1986 Convention and the CISG can 

be found in Professor Von Mehren explanatory report: according to him, the inclusion 

of electricity in the HCCH 1986 Convention would not face the same potential issues 

that would be found if the same were done in relation to the CISG because the HCCH 

1986 Convention dealt only with matters of choice of law, meaning that the eventuality 

that sales of electricity would require “special substantive rules” would not be relevant 

in the context of that convention.610 If anything, it is submitted that this line of though 

reinforces the notion that commodity-type goods in general (i.e., other than electricity) 

can be regulated together with the sale of other goods.611 

Finally, it is interesting to note that during the 1980 Diplomatic 

Conference on the CISG, a proposal was made by the Iraqi delegate to adopt an 

amendment that would exclude sales of oil from the scope of application of the 

Convention612 (the proposal was that an item “g,” which would have read “of oil,” were 

added to Article 2613). 

His arguments were in the sense that:614 (i) oil “was too important a 

matter to be covered by the Convention” (an argument that sounds particularly alien in 

2021); (ii) it “was not comparable with any other kind of goods;” (iii) that “there were 

certain organizations that specialized in the formation of contracts for the sale of oil, 

which were drawn up on the basis of criteria not applicable to other goods;” (iv) 

“international oil sales, moreover, were subject to certain aspects of international 

relations;” and (v) if the CISG did not exclude sales of oil, OPEC countries might “not 

be able to accede to the Convention” (an argument that was later softened to indicate 

that the OPEC countries would need “a lengthy period of reflection before they would 

be able to ratify it”615). To that, the Belgian delegate responded by arguing that if oil 

 
609 Ibid., 539. 
610 Taylor von Mehren, “Explanatory Report on the 1986 Hague Sales Convention,” 23; “Hague 
Conference on Private International Law: Proceedings of the Extraordinary Session 14 to 30 October 
1985,” 721. 
611 A further illustration of the difficulty in addressing those ‘borderline’ cases can be found in the 
Directive 2011/83/EU, on consumer rights. This directive contains a definition of ‘goods’ which sticks to 
the notion of goods being tangible and movable, but adds yet another criterion to determine whether items 
such as water, gas and electricity should be considered goods: that they are sold in definite volumes or 
quantities (Article 2(3)). The definition is worded as follows: “‘goods’ means any tangible movable 
items, with the exception of items sold by way of execution or otherwise by authority of law; water, gas 
and electricity shall be considered as goods within the meaning of this Directive where they are put up for 
sale in a limited volume or a set quantity.” 
612 Winship, “Energy Contracts and the United Nations Sales Convention,” 376. 
613 United Nations Conference on Contracts for the International Sale of Goods Official Records (New 
York: United Nations, 1991), 200. 
614 Ibid., 200–201. 
615 Ibid., 200. 
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were excluded, gas should also be.616 In the end, the conference rejected the Iraqi 

proposal by 19 votes to four, with 20 abstentions.617 The delegates of the Federal 

Republic of Germany and of Canada were the only two whose arguments were 

registered by the official records of the Conference. If their voice is to be taken as 

representative of the opinion of those who voted for the rejection of the Iraqi proposal, 

then the possibility that the parties excluded the Convention or varied from its 

provisions pursuant to Article 6 (which was then identified as Article 5) was the 

decisive factor that justified oil remaining within the scope of the application of the 

CISG.618 

Again, therefore, it could reasonably be said that there was an 

opportunity during the drafting of the Convention to contemplate whether the rules 

being drafted were adequate for the purpose of the trade of commodity-type goods, but 

no strong arguments were presented in the negative. It is, therefore, safe to say that, 

from a historical perspective, the drafters of the Convention did not intend to exclude 

commodity sales from its scope of application. 

On the other hand, it may be relevant to understand the reasons why, 

of the 14 member states of the OPEC,619 only five became members States of the 

Convention. Perhaps ironically, Iraq was the first among these five to have adopted the 

CISG.620 A survey conducted in Iran in 2012 suggested that the reasons underlying the 

lack of interest in acceding to the Convention were not specifically related to the fact 

that the CISG might be somehow incompatible with oil trade: the study concluded that 

lack of awareness about the CISG and an apparent incompatibility between the 

provisions of the Convention regarding interests and Islamic law (which, according to 

the author, would be easy to circumvent) could be to blame.621 Of course, this would not 

explain why OPEC States where Islam is not a relevant religion, such as Equatorial 

Guinea and Angola, have not adopted the Convention. 

3.1.5.1 Sales made in commodity exchanges as auction sales 

When mentioning the exclusion criterion established by Article 2(b) 

CISG (auction sales), we referred to Professor Honnold’s statement in the sense that 

“sales at a commodity exchange are not sales ‘by auction,’ but rather rapidfire 

communication of offers and acceptances.”622 This statement has been generally 

 
616 Ibid., 201. 
617 Ibid. 
618 Ibid. 
619 Organization of the Petroleum Exporting Countries, “Member Countries,” OPEC Website, accessed 
July 30, 2019, https://www.opec.org/opec_web/en/about_us/25.htm. 
620 The other three are the Republic of Congo, Ecuador (which later left the OPEC), Gabon and 
Venezuela. 
621 Mona Ahadi, “The Adoption of the CISG in Iran: Practical Difficulties in Implementing the CISG,” in 
Modernizing International Trade Law to Support Innovation and Sustainable Development: Proceedings 
of the Congress of the United Nations Commission on International Trade Law, vol. 4 (Vienna: The 
United Nations, 2017), 339–42. 
622 Honnold, Uniform Law for International Sales, 51. 
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accepted, which may have caused a too hasty dismissal of the discussion as to whether 

exchange sales can really be categorically separated from auction sales. 

The historical reasons underlying the exclusion of auction sales from 

the scope of applicability of the CISG are not entirely clear, as is usually the case. A 

comment advanced during the discussions that would lead to the creation of the CISG 

justified the exclusion of auction sales by saying that 

“[a]t auctions, buyers may not be identified. But even if the place of 

business of the successful bidder should be known to the seller, the 

applicable law could not depend on that circumstance since at the 

opening of the auction the seller could not know which buyer would make 

the purchase and hence could not know whether ULIS would apply. It 

was concluded, therefore, that ULIS should only apply to sales by auction 

if the parties agreed to apply it to their contract.”623 

The references to the ULIS are explained by the fact that this article is 

seen by many as an evolution of Article 5(d) ULIS, which only excluded auctions “as 

far as they resulted from authority of law or at least from a seizure.”624 Under the CISG, 

auctions were generally excluded. 

Moreover, as we have already seen, the rationale for the exclusion 

contained in Article 2(d) CISG seems to have been closely related to the internationality 

criterion established on Article 1 CISG, particularly on its paragraph (2).625 In the words 

of Professor Schwenzer and Hachem:626 

“The ratio of the exception is that – traditionally – auctions are usually 

held in one place, are governed by the law of this place, and that parties 

do normally not attach any significance to the fact that they may have 

their places of business or habitual residence in another country. 

(…) 

[W]ith the seller often not knowing the buyer, the application of the CISG 

would be doubtful anyway quite simply on the grounds of Article 1(2).” 

This understanding has been echoed by other CISG commentators.627 

On a similar view, it has also been pointed out that the determination of the applicability 

of the CISG should not be left to the randomness that the highest bidder has his place of 

 
623 Uncitral, Yearbook, 1971, 2:56; Honnold, Documentary History of the Uniform Law for International 
Sales, 62. 
624 Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 2, para. 19. 
625 Because of this intimate relationship between the two provisions, I refer the reader to Section 3.1.4.2, 
where I discuss the implications of Article 1(2) to sales originated from futures contracts. 
626 Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 2, para. 19. 
627 Honnold, Uniform Law for International Sales, 48–49; Warren Khoo, “Commentary to Article 2,” in 
Commentary on the International Sales Law, ed. Cesare Massimo Bianca and Michael Joachim Bonell 
(Milan: Giuffrè, 1987), 34–40; Magnus, Kommentar Zum Bürgerlichen Gesetzbuch Mit 
Einführungsgesetz Und Nebengesetzen: Wiener UN-Kaufrecht (CISG), 102. 
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business on a different State than that from the seller,628 and that the process of 

formation of the contract resulting from an auction is different from the one for which 

the CISG was designed.629 

The records of the discussions that led to the enactment of the CISG 

do not register further discussions regarding the reasons underlying the exclusion of 

auction sales from the scope of the Convention. A subsequent reference to a rationale 

for such exclusion would only appear in the Secretariat Commentary of 1979:630 

“Subparagraph (b) of this article excludes sales by auction from the 

scope of this Convention. Sales by auction are often subject to special 

rules under the applicable national law and it was considered desirable 

that they remain subject to those rules even though the successful bidder 

was from a different State.” 

It was perhaps based on this commentary that some authors cite the 

circumstance that specific national laws631 and local customs often ruled auction sales as 

a reason justifying its exclusion from the scope of the Convention.632 Other authors, 

however, seem to disregard this as an unfounded argument633 – I submit that the latter 

group is right, as the mere existence of local rules in domestic law regulating one aspect 

of contract formation can hardly be considered a compelling explanation for such an 

exclusion. It is fair to say, therefore, that the only acceptable argument for the exclusion 

of auction sales from the reach of the Convention is the fact that, unless the parties 

agreed in advance to apply the CISG to the contract awarded through the auction, the 

applicability of the Convention as the set of rules governing the contract would be left 

to randomness, as it would depend on whether the winning bid would come from a 

party having its place of business in a member State that is different from the State 

where the seller had its own place of business. This circumstance would be further 

“aggravated” by the fact that in auction procedures, the identity of the buyer is usually 

irrelevant, meaning that a sale so formed could be excluded from the CISG by operation 

of Article 1(2). 

In the remaining of this Subsection, I shall discuss: (1) whether sales 

made in a commodity sale are auction sales; and (2) whether, because of that, these 

sales should be excluded from the scope of application of the Convention. 

 
628 Witz, Salger, and Lorenz, International Einheitliches Kaufrecht, 46. 
629 Illescas Ortiz and Perales Viscasillas, Derecho Mercantil Internacional, 94. 
630 Uncitral Secretariat, “Guide to CISG Article 2,” in Commentary to the CISG (New York: United 
Nations, 1979), 2, cisgw3.law.pace.edu/cisg/text/secomm/secomm-02.html; Honnold, Documentary 
History of the Uniform Law for International Sales, 406. 
631 Magnus, Kommentar Zum Bürgerlichen Gesetzbuch Mit Einführungsgesetz Und Nebengesetzen: 
Wiener UN-Kaufrecht (CISG), 102. 
632 Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 2, para. 19; Magnus, 
Kommentar Zum Bürgerlichen Gesetzbuch Mit Einführungsgesetz Und Nebengesetzen: Wiener UN-
Kaufrecht (CISG), 102. 
633 Witz, Salger, and Lorenz, International Einheitliches Kaufrecht, 46. It is difficult to assess whether the 
criticism is warranted, however, since no arguments are presented to support it. 
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A sale by auction is commonly defined as “a sale to the highest 

bidder.”634 This definition seems to refer to a classic auction mechanism known in 

specialized literature as the “English auction,” in which an auctioneer calls out a price 

and progressively raises it as bidders accept the called price, until there is only one 

bidder.635 This is a type of auction clearly oriented to selling goods,636 where the seller 

adopts a passive position regarding the determination of the price. The most that she can 

usually do is establish a reserve price, meaning a value that must be surpassed so that 

the sale will be closed. Other than that, for the seller it is usually only a matter of 

watching the buyers bidding and hoping to get the highest possible price. 

In specialized literature, however, more sophisticated taxonomies 

have been proposed, identifying several subcategories of auctions. Thus, a sale “where a 

contract is offered to the one who will perform it at the lowest price” (a common 

procedure in public procurement bids) is said to also be “fairly included in the term 

‘auction.’”637 More generally, therefore, “an auction is a market institution with an 

explicit set of rules determining resource allocation and prices on the basis of bids from 

the market participants” – bids that can be collected from either buyers or sellers.638 The 

objective of the market organization in the form of an auction is to “elicit information, 

in the form of bids,” in such a way that “the identity of the bidders plays no role in 

determining who wins the object.”639 

One proposed taxonomy includes a category known as the continuous 

double auction: a type of auction in which buyers and sellers can simultaneously and 

continuously make and accept offers of the current best bids and asks (i.e., offers to buy 

and sell that had been previously posted), thus being able to conclude transactions at 

any time during a pre-specified period.640 This category is said to include the trading 

mechanisms that are adopted by both stock and derivative (including commodity) 

exchanges.641 

Stock and derivative trading are indeed said to operate by a 

combination of at least two auction mechanisms:642 besides the continuous double 

auction, at times the market also operates pursuant to the so-called “clearing house 

 
634 Henry Campbell Black, “Auction,” in Black’s Law Dictionary (St. Paul: West Publishing, 1990). 
635 Vijay Krishna, Auction Theory (San Diego: Academic Press, 2010), 1–8. 
636 Randolph Preston McAfee and John McMillan, “Auctions and Bidding,” Journal of Economic 
Literature 25, no. 2 (June 1987): 699–738. 
637 Black, “Law Dictionary,” 1990. 
638 McAfee and McMillan, “Auctions and Bidding.” 
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640 Daniel Friedman, “The Double Auction Market Institution: A Survey,” in The Double Auction Market: 
Institutions, Theories, And Evidence, ed. Daniel Friedman and John Rust (London: Routledge, 2018), 6; 
Kai Cai, Jinzhong Niu, and Simon Parsons, “On the Effects of Competition between Agent-Based Double 
Auction Markets,” Electronic Commerce Research and Applications 13, no. 4 (July 2014): 229. 
641 Cai, Niu, and Parsons, “On the Effects of Competition between Agent-Based Double Auction 
Markets”; McAfee and McMillan, “Auctions and Bidding”; Michael Gorham and Nidhi Singh, Electronic 
Exchanges: The Global Transformation from Pits to Bits (Elsevier, 2009), 43–44. 
642 Friedman, “The Double Auction Market Institution: A Survey,” 7; Cai, Niu, and Parsons, “On the 
Effects of Competition between Agent-Based Double Auction Markets,” 229. 
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auctions,” where orders are accepted but not matched until a certain point in time,643 

usually a few minutes (and sometimes only a few seconds) later.644 This mechanism is 

adopted in specific circumstances, such as the opening and closing of the market, or 

sudden price variations in a short period of time. 

One could plausibly argue, therefore, that sales made within 

commodity exchanges may not be “traditional” auction sales, but are auction sales, 

nonetheless. 

This leads to the question as to whether accepting this understand 

would mean that commodity exchange sales are to be excluded from the applicability of 

the CISG, by force of its Article 2(b). 

The prevailing position, as mentioned before, is that Article 2(b) CISG 

only excludes from the scope of applicability of the Convention the sales originated 

from traditional (English) auctions.645 This understanding stems from a proposed 

interpretation of Article 2(b) which considers that, since such rule is exclusionary, it 

must be restrictively interpreted, so that it would only be applicable to “traditional 

forms of auctions, where all bidders are present in one place or in case of online 

auctions where the seller has restricted participation to bidders located in the same 

State.”646 

This more restrictive approach to Article 2(b) results in commentators 

arguing, as seen, that the exclusion rule should not prevent the CISG from governing 

public international procurement bids647 and online Internet auctions.648 Their main 

justification to argue in favor of the applicability of the Convention is that in these 

circumstances the seller should reasonably expect bidders coming from different places 

in the world.649 The application of the CISG, therefore, even if subject to randomness, 

would not be surprising. 

 
643 Cai, Niu, and Parsons, “On the Effects of Competition between Agent-Based Double Auction 
Markets.” 
644 For such an example, see B3 S.A., “Regras de Pregao” (B3), 3, accessed November 21, 2020, 
www.b3.com.br/data/files/03/22/CE/29/87C0C6100F5DFBB6AC094EA8/Regras%20de%20Pregao%20
V2.pdf. 
645 Originally in Schlechtriem and Schwenzer, Commentary on the UN Convention on the International 
Sale of Goods (CISG), 2005, 48. Also in Schwenzer and Hachem, “Commentary to Articles 1-6”, 
commentary to Article 2, para. 20. 
646 Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 2, para. 21. See also 
Perales Viscasillas, “CISG and ‘strategic Commodities’ (the Example of Gas in Europe),” sec. IV, "A". 
647 Schlechtriem and Schwenzer, Commentary on the UN Convention on the International Sale of Goods 
(CISG), 2005, 48; Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 1, para. 
20. 
648 Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 2, para. 21; 
Spohnheimer, “Commentary to Article 2,” 48; Schroeter, “Die Anwendbarkeit des UN-Kaufrechts auf 
grenzüberschreitende Versteigerungen und Internet-Auktionen (The Applicability of the UN Sales Law 
(CISG) to Cross-Border Auctions and Internet Auctions),” 27–31. 
649 This point is emphasized by Perales Viscasillas, “CISG and ‘strategic Commodities’ (the Example of 
Gas in Europe),” sec. IV, "A". 
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When one investigates the reasons underlying the adoption of Article 

2(b) CISG, the exclusion of commodity exchange sales under this rule continues to 

make sense. 

As previously described, the sales made within a commodity exchange 

are the result of a very peculiar sequence of acts, where: (1) the parties do not know 

each other identities when making and accepting offers; (2) the actual buyers and sellers 

only become known to each other after a certain period elapses and the exchange pairs 

deliverers and receivers – only then the parties so paired become mutually obliged to 

exchange goods for money.650 Between the moment when the parties make or accept the 

initial offers and the moment when the obligation to deliver goods and to pay the price 

become irreversible, several years may have passed. White sugar futures traded on ICE 

Futures Europe, for instance, keeps eight consecutive delivery periods open for 

negotiation, meaning that it is possible to trade positions for sugar to be delivered within 

a time span of up to two years.651 Brent Crude (petroleum) Futures allows trading for up 

to 96 consecutive months, or eight years before the actual delivery period.652 

As discussed in more detail in the Section 3.1.4.2, the information 

needed to determine whether a contract made in a commodity exchange is an 

international sale (in particular, the identity of the parties that will be involved in the 

sales contract) is not even available for the parties at the time of the bidding. As we 

have seen, by effect of the clearing procedure, futures contracts are designed in a way 

that the identity of the contractual counterparty (and, consequently, the State where they 

have a place of business) is irrelevant. Even the final part of the process, when the long 

and short parties are matched and deliverers and receivers are finally paired, is carried 

out quite randomly.653 The contractual parties that are going to be involved in the 

transaction involving a physical commodity have no say in such pairing, and are already 

irrevocably bound to their contractual obligations before they get to know who their 

respective counterparty is. This was the reason why I advocated earlier that, unless the 

exchange determines that all contracts made therein shall be governed by the CISG, the 

CISG should not apply to these sales by force of Article 1(2) CISG. 

In such a situation, the parties effectively have no control on whether 

the sales contract they enter into will or will not be an international sale – which was, 

apparently, the reason why the Working Group considered that it would be prudent to 

exclude auction sales from the scope of applicability of the Convention. They could, of 

course, make an ex-post decision to have the CISG govern their contract, but this does 

not change the fact that, absent this a posteriori agreement, the determination of 

whether the CISG applies will always be accidental. 

 
650 Long, Oil Trading Manual, chap. 6.2:1. 
651  ICE,  “White  Sugar  Futures,”  ICE  Website,  accessed  January  14,  2021, 
www.theice.com/products/37089080/White-Sugar-Futures. 
652 ICE, “Brent Crude Futures | ICE,” ICE Website, accessed November 10, 2016, 
https://www.theice.com/products/219/Brent-Crude-Futures. 
653 Fisher and Hains, “Futures Market Law and Practice and the Vienna Sales Convention,” 548. 
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A similar conclusion can be reached when examining the argument 

advanced in favor of the application of the Convention to sales originated from 

international public procurement bids and electronic auctions. The argument is in the 

sense that in this day and age, no seller could convincingly argue that they were 

legitimately surprised by the fact that the winning bidder has a place of business in 

another state, thus eliminating the possibility that the CISG should not apply because 

the parties were not contemplating its application on or before the time of contract 

formation. 

This position, however, does not find clear support in the wording of 

the Convention (which simply excludes “sales by auction”). Although the literality of 

the text should not be the only parameter to be adopted when interpreting the 

Convention, in this specific case the proposed interpretation departs too much from the 

text and from the reasons underlying the existence of the provision. It is argued that the 

wording of the provision “does not provide any grounds” for adopting the proposed 

interpretation, since: “[t]he term ‘auction’ is unambiguous and ‘does not provide for 

discretionary considerations.”654 

Also, and perhaps more importantly for the instant discussion, is that 

“the purpose of the provision is to protect the seller from the unforeseen application of 

the Convention that may arise owing to the fact that he does not know the identity of the 

highest bidder in advance,” a possibility that “is even greater in the case of Internet 

auctions (…) because foreign bidders do not even have to make a trip to the auction 

hall.”655 The notion is that what is relevant is not the likelihood that an international 

bidder may present itself; the “problem” is the randomness involved. 

This is equally applicable to commodity markets: although it would be 

indeed laughable that a trader argued in court that it did not expect its counterparty to 

have a place of business in a different place, this does not change the fact that such 

trader could not have known for sure whether this was the case before committing to the 

contract. The internationality of the contract may not be surprising, but will always be 

random. 

Finally, in an international procurement bid or an international online 

auction, the fact that different contracts are governed by different sets of rules can be a 

nuisance but is not against the nature of those procedures. The same cannot be said 

about sales made in commodity exchanges, where, if effect is to be given to the 

provisions of Article 8(2) and (3), the circumstances of the contract formation on a 

commodity exchange are such that if an intention is to be presumed, it should be in the 

sense that the parties would want all contracts within an exchange to be governed by the 

exact same rules. This is because, for reasons we have seen on Section 3.1.4.2, fortuity 

in relation to the determination of the legal rules governing the contract is not 

compatible with the uniformity that is characteristic of exchange traded contracts. 

 
654 Meyer, “Constructive Interpretation – Applying the CISG in the 21st Century,” 336. 
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If one accepts that a commodity exchange works through a 

mechanism that can be classified as a type of auction, therefore, there would be no 

reason to distinguish auction sales in commodity exchanges from traditional auction 

sales. 

The question that remains, therefore, is whether it would be practical 

or advisable to maintain such a position in a real-life situation. 

As seen, the acceptance of such an argument depends heavily on 

whether one accepts that commodity sales can be conceptually considered to be auction 

sales. In absence of a uniformly accepted definition of such term, any discussion in this 

regard is likely to be contentious and unlikely to result in a uniform application of the 

Convention, something that, for policy reasons, should be avoided. 

One illustration to such a concern can be found in Professor Benicke’s 

argument in the sense that although sales contracts originated in futures exchanges are 

not auctions sales for the purposes of Article 2(b), the exclusion should operate by 

analogy, precisely because seller and buyer are unknown to each other until after the 

conclusion of the contract.656 This line of argument is potentially problematic. If sales 

made in commodity exchanges are not auction sales, then Article 2(b) CISG should 

definitely not apply. As mentioned before, since the rule contained therein is one of 

exclusion, its interpretation must be strict; analogy should not be applied to extend its 

applications to other cases, however similar they may be. Accepting the possibility of 

such an extensive interpretation would potentially open a Pandora’s box with all sorts of 

other items that could arguably exclude the application of the CISG based on some 

shared trait with the items expressly listed in Article 2. Finally, the fact that the identity 

of buyers and sellers is mutually unknown (which, of course, is true) would exclude the 

application of the CISG under Article 1(2), as seen, rendering analogy under Article 

2(b) ultimately unnecessary. 

Another indication of the potential hurdles of adopting such a view is 

the hesitant stance of courts in case law. In a recent case, a Swiss court,657 confirming a 

prior decision issued by a lower court,658 decided to apply the CISG to public tenders 

after considering that the list of Article 2 is exhaustive and does not exclude public 

tenders, even though they are similar to auctions (thus adopting a concept of “auction” 

that differs from the one I advocate for). On the other hand, in 2016, another Swiss 

court659 found that the CISG should not apply to the sale of photographs in an online 

auction (conceding, however, that the matter is controverted). 

 
656 Benicke, “CISG Art. 1-6,” 358. 
657 Swiss electricity meters case 2 (CLOUT Case 1824), 200 CLOUT 3 (Bundesgericht Switzerland 
2019). 
658 Swiss electricity meters case 1, Pace Law School Institute of International Commercial Law 
(Appellationsgericht Basel, Switzerland 2018). 
659 Photograph case (CLOUT Case 1770), 192 CLOUT 6 (Bundesgericht Zurich, Switzerland 2016). 
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In such a situation, a conceptual discussion about the term “auction” 

could also end up leading to arguments in the sense that the matter should be solved by 

application of the “favor conventionis” (or “pro-convention”)660 or the “in dubio pro 

conventione”661 principles, briefly discussed on Section 3.1.3. By giving effect to these 

principles, one could argue that since there is no clarity as to whether commodity 

exchange sales are indeed auction sales, the CISG should govern them whenever the 

internationality criterion was met (which, as seen, could lead to undesirable results). 

Therefore, it is submitted that it is more adequate to argue the 

inapplicability of the CISG to commodity exchange sales by invoking Article 1(2) 

CISG than to do so by way of Article 2(b). 

3.1.5.2 Concluding remarks: the application of the CISG to futures contracts 

So far, the discussion as to whether the CISG applies to commodity 

exchange sales have considered the following points: (1) that the futures contracts 

resulting from these sales can be excluded from the scope of application of the CISG 

insofar as they do not constitute sales of goods – an argument that is not applicable if 

one accepts the expanded concept of goods discussed in Section 3.1.3; (2) that the 

Convention should also not govern the sales contracts originated from futures contracts, 

unless the rules of the relevant exchange so determine, because, in the exchange 

environment, the parties attribute no relevance to the fact that they might have places of 

business in different member States (see, particularly, Sections 3.1.4.2 and 3.1.5); and 

(3) that although it can reasonably be argued that commodity exchange sales constitute 

auction sales, it does not seem prudent to argue that this fact alone would render the 

Convention inapplicable to a contract made in the context of a commodity exchange. 

To put things on perspective, however, I must recognize that this 

conclusion apparently put me in a minority group among CISG commentators. 

Most authors who have dedicated their attention to tackling this 

specific issue seem to take for granted that futures contracts dealing with commodities 

are contracts for the sale of goods, and that consequently the CISG governs them 

whenever the internationality criterion is fulfilled, either by application of Article 

1(1)(a) CISG662 or by application of Article 1(1)(b).663 

Likewise, in Section 3.1.5 it became clear that almost all 

commentators consider that sales made on commodity exchanges are not encompassed 

by the exception under Article 1(2) CISG or the exclusion rules under Article 2 CISG. 

 
660 Perales Viscasillas, “Commentary to Article 7,” 137. 
661 Lookofsky, “In Dubio Pro Conventione?” 
662 Kantor, “The Convention on Contracts for the International Sale of Goods: An International Sales 
Law,” 9–11; Fisher and Hains, “Futures Market Law and Practice and the Vienna Sales Convention,” 
540. 
663 Kantor, “The Convention on Contracts for the International Sale of Goods: An International Sales 
Law,” 9, however, emphasizes the fact that this is not true on the United States, since that country decided 
not to be bound to Article 1(1)(b), in accordance with the right of declaration granted by Article 95 CISG. 
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Professors Benicke664 and Spohnheimer665 seem to be the only exceptions. It is to be 

seen, therefore, whether this aspect of my opinion will stand any possible criticism. 

3.1.6 Capacity rights in the EU natural gas legal framework 

In Section 2.5.1.2 I mentioned that the natural gas trading in Europe is 

constrained by the fact that almost all gas traded there must be transported through 

pipelines. These pipelines are owned by monopolistic operators that are subject to 

special rules of access, which in turn affect the way gas is sold and purchased. Parties 

transacting with physical natural gas must make sure that they obtain access to the 

relevant pipelines. Otherwise, they may end up being unable to perform their 

obligations under sales contracts. 

In order to reconcile the monopolistic nature of the pipeline network 

with the objective of establishing a competitive market, the European Union 

implemented a legal framework unbundling the system in separate services, rendered by 

different parties. The regulations also established neutrality in the access of the pipeline 

network, thus creating the possibility for buyers and sellers to compete in order to 

obtain the right of transporting their gas through this network.666 

In practice, the effect of such framework is that every international 

sale of gas to be transported in this network results in at least three contracts having to 

be in place simultaneously, each covering one aspect of the commercial transaction: (i) 

an agreement for the interconnection of the pipeline systems through which the gas will 

flow; (ii) an agreement for the sale of capacity rights, pursuant to which one party 

acquires the right to use the pipeline up to a certain limit of flow, which is closely 

entangled with the contract for the actual transportation of the gas through the pipeline; 

and (iii) the sales contract. 

Professor Perales Viscasillas, writing about the contracts through 

which such contractual arrangement expresses itself in Spain, argues that not only the 

sales contract, but also the capacity agreement and even the interconnection agreement 

should be governed by the CISG.667 

The determination as to whether the sales contract should be governed 

by the CISG will have to be done essentially in accordance with Articles 1 and 6 CISG 

– there should exist no difficulty, of course, in determining whether the contract 

constitutes a sales contract, so it would be a matter of determining whether the contract 

is international and whether the parties intended to exclude the application of the CISG. 

 
664 Benicke, “CISG Art. 1-6,” 358. 
665 Spohnheimer, “Commentary to Article 2,” 49–50. 
666 Perales Viscasillas, “CISG and ‘strategic Commodities’ (the Example of Gas in Europe),” 633–37; 
Perales Viscasillas, “Las Conexiones Internacionales Por Gasoductos: Contratos de Interconexión y de 
Capacidad,” sec. I. 
667 Perales Viscasillas, “CISG and ‘strategic Commodities’ (the Example of Gas in Europe),” 645–52; 
Perales Viscasillas, “Las Conexiones Internacionales Por Gasoductos: Contratos de Interconexión y de 
Capacidad,” sec. VI.2. 
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As to the sale of pipeline capacity, its classification as a sales contract 

is not as simple and straightforward. As seen on Section 2.5.1.2, capacity is a measure 

of a quantity of gas that can flow through a pipeline during a certain period of time. 

Purchasing capacity means purchasing the right to use a pipeline up to a certain 

measure. Ordinarily, the use of the pipeline would more likely be seen as a service than 

as a good (and Professor Perales Viscasillas concedes that this is the case668). The traits 

of the agreements dealing with capacity, however, pursuant to the provisions of the 

European legislation, are designed so that capacity rights are negotiable. Capacity rights 

have been standardized into “standard capacity products” (Commission Regulation 

(EU) 2017/459), and primary and secondary markets have been implemented where 

such products can be traded.669 

Under this framework, therefore, capacity rights became conceptually 

very similar to incorporeal goods. This impression is reinforced by the circumstance 

that the terminology adopted by the European regulations and by the domestic laws that 

implement them in each country is also consistent with the idea of these rights being 

sold, purchased, traded etc., as if they were things. 

Professor Perales Viscasillas argues that since the Convention does 

not define “goods,” these rights can be considered to constitute incorporeal goods, so 

that the CISG would be applicable to govern sales thereof. The gist of the argument is 

discussed in Section 3.1.3 above. According to her argument, the services component of 

the contract – the obligations related to the transportation of the gas through the pipeline 

– is not sufficiently material so as to render the CISG inapplicable by force of Article 3, 

since the prevailing social and economic function of the contract is that of a sale. 

Applying the CISG to these contracts, moreover, would also be more convenient, when 

compared to the alternative of having to rely on the several national laws that would 

apply otherwise.670 

The agreements for the sale of capacity are based on standard form 

contracts. The standard adopted by the Spanish operator contains a choice-of-law 

provision electing Spanish law, with no provision expressly or implicitly excluding the 

application of the Convention. Therefore, the CISG should govern the contract 

whenever it can be determined that the contract is international.671  

 
668 Perales Viscasillas, “CISG and ‘strategic Commodities’ (the Example of Gas in Europe),” 639; Perales 
Viscasillas, “Las Conexiones Internacionales Por Gasoductos: Contratos de Interconexión y de 
Capacidad,” sec. IV. 
669 Perales Viscasillas, “CISG and ‘strategic Commodities’ (the Example of Gas in Europe),” 640; Perales 
Viscasillas, “Las Conexiones Internacionales Por Gasoductos: Contratos de Interconexión y de 
Capacidad,” sec. V. 
670 Perales Viscasillas, “CISG and ‘strategic Commodities’ (the Example of Gas in Europe),” 648–51; 
Perales Viscasillas, “Las Conexiones Internacionales Por Gasoductos: Contratos de Interconexión y de 
Capacidad,” sec. VI.1. 
671 Perales Viscasillas, “CISG and ‘strategic Commodities’ (the Example of Gas in Europe),” 646; Perales 
Viscasillas, “Las Conexiones Internacionales Por Gasoductos: Contratos de Interconexión y de 
Capacidad,” sec. VI.1. 
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The same reasoning can apparently be applied to agreements that are 

based on standards adopted by other European countries connected to the same network: 

the Gasunie standard form provides for the application of the laws of the Netherlands 

(clause 6.C.2); the standard form drafted and maintained by the European Federation of 

Energy Traders offers two alternatives for the parties to choose, the first being English 

law, and the other being German law. Curiously, the provision applicable if the parties 

choose to have their agreement governed by the English law expressly excludes the 

application of the CISG (§ 22, “Option A”), whereas the provision applicable if the 

parties elect German law as the governing law does not (§ 22, “Option B”). Since the 

Netherlands and Germany are signatories of the CISG, if capacity rights are deemed to 

fit within the concept of goods for the purposes of the application of the Convention, 

and if, likewise, the contracts for the sale of these capacity rights are deemed to 

constitute sales contracts for the purpose of the CISG, the Convention might apply to 

other contracts entered into the context of the European pipeline system as well. 

Finally, in relation to the interconnection agreement, Professor Perales 

Viscasillas’s reasoning for the applicability of the CISG stems from an analysis 

according to which this agreement is so closely entangled with the other contracts (the 

contract for the sale of gas and the contract for the sale of capacity) that it is possible to 

treat them as a contractual unity operating in the form of a network – a set of contracts 

that are entered into seemingly as separate individual contracts, but that, in reality, 

constitute an indivisible piece of business from an economic perspective.672 

It would make sense – so the argument goes – that, if some of the 

contracts within this network are governed by the CISG, the CISG should govern the 

entire network.673 This would mitigate any difficulties arising out of the potential 

diversity of legal systems that would apply to the several contracts integrating the 

network, as there are no other international treaties providing uniform rules that could 

govern these contracts. She concedes that such application would be especially 

challenging in the case of the interconnection agreements, insofar as they, when 

considered in isolation, are not sales contracts, and therefore the CISG might not 

provide readily available solutions for some of the issues that would arise therefrom. 

However, the relationship between the interconnection agreement and the other 

contracts is so close that the CISG might end up indeed being a sensible choice. The 

point she makes to illustrate this is that some of the most important aspects of the 

interconnection agreements derive from the terms of the sales contracts that will be 

performed through the use of the pipeline network, such as: (i) provisions designed to 

ensure that the quality standards of the gas flowing through the connection are uniform, 

 
672 Perales Viscasillas, “CISG and ‘strategic Commodities’ (the Example of Gas in Europe),” 645; 652; 
Perales Viscasillas, “Las Conexiones Internacionales Por Gasoductos: Contratos de Interconexión y de 
Capacidad,” sec. VI.2. 
673 The lack of uniformity between contracts within the network was already pointed out by other 
commentators as a potential cause of problem for dispute resolution in the future. See Mulcahy, “The 
Changing Face of Disputes in the Liquefied Natural Gas Market,” 284 Arguably, the lack of uniformity in 
applicable law will only add to the problem. 
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so that the gas flowing through the pipes be interchangeable; (ii) provisions regarding 

mechanisms for the acceptance and delivery of gas by/to the buyer; (iii) provisions 

regarding the transfer of risks regarding the gas; and (iv) mechanisms concerning the 

measurement of the quantity and the quality of the gas entering and exiting the system, 

all of which are provisions typically found in sales contracts and are expressly 

addressed by the Convention. Finally, the Convention also contains provisions that have 

become standards beyond the realm of international sales, such as its rules regarding 

breach of contract, damages and impediments.674 

The reasoning adopted by Professor Perales Viscasillas is a bold one: 

she recognizes that the understanding that she supports implies a reinterpretation of the 

CISG that is intentionally expansive, as a way of combining two goals: to offer the 

parties a convenient uniform legal regime by taking advantage of a Convention that was 

not initially designed for the application in the particular situation under analysis, and at 

the same time rescuing the Convention from potential oblivion by causing it to be 

applied to situations for which it may not have been originally intended. 

The root variable of the argument, of course, is whether capacity 

rights should indeed be deemed as goods or, at least, should be treated as goods, for the 

purpose of the application of the Convention. In Section 3.1.3 I presented arguments 

that favor this position, but also recognized that this is a novel approach that is 

somewhat inconsistent with currently prevailing case law. 

Lastly, Professor Perales Viscasillas also tackles the circumstance that 

capacity rights are assigned to the interested parties through a procedure involving an 

electronic auction conducted through the PRISMA European Capacity Platform 

(“PRISMA”). PRISMA offers a primary and a secondary markets for booking and 

trading of “entry and exit capacities” of the transmission system operators and a market 

for the listing and bidding related to storage system operator services.675 In the primary 

market, transmission capacity products can be “booked” either through an auction or 

through a “first committed first served” system which matches offers and acceptances 

giving precedence in accordance with the chronological order thereof (the latter system 

is, therefore, not an auction).676 The available mechanisms for the secondary market do 

not include an auction-like structure: secondary transactions can be made directly, over-

the-counter; or through a “call for order” procedure (where the party issuing the call can 

choose its preferred response among those presented); or through the “first committed 

first served” procedure.677 

 
674 Perales Viscasillas, “CISG and ‘strategic Commodities’ (the Example of Gas in Europe),” 650–52; 
Perales Viscasillas, “Las Conexiones Internacionales Por Gasoductos: Contratos de Interconexión y de 
Capacidad,” sec. VI.2. 
675 “Prisma General Terms and Conditions,” PRISMA Capacity Platform webpage, March 1, 2019, sec. 
4.1, www.prisma-capacity.eu/gtcs. 
676 Ibid., sec. 25 et seq. 
677 Ibid., sec. 34. 
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Professor Perales Viscasillas emphasizes the following factors as 

reasons why the PRISMA auction sales should not lead to the exclusion of the resulting 

sales from the scope of the CISG: (i) the sales contract is made separately and only the 

right to use the assigned capacity is defined through the auction – indeed, the parties 

participating in the auction must sign a framework contract with the service provider, so 

that the participants are previously identified to each other; (ii) the exclusion under the 

CISG is meant only for traditional auctions, where the location of the places of business 

of bidders is not available, which does not apply to the PRISMA auctions; and (iii) by 

analogy with commodity exchange sales. 678 

The proposed distinction seems sensible: that fact that a prior contract 

is necessary between the parties (and not only with the “auctioneer”) means that the 

potential diversity of locations where the places of business of the parties is apparent in 

advance, putting into question the applicability of Article 1(2) CISG. Moreover, strict 

uniformity of contracts between “sellers” and “buyers” is not essential so that the 

platform works as intended. This is illustrated by the fact that “sellers” retain a great 

deal of control during the procedure – they draft their own standard contracts, for 

instance, which can be inspected in advance by the prospective buyers. In such a 

context, even if the CISG applies to one contract but not to another does not 

compromise the integrity of the system as it would in the case of commodity exchanges 

(although it can, of course, create additional difficulties for the purpose of contract 

administration), so it is not of the essence of the system that the CISG applies to either 

all or none of the contracts made through the platform. 

Points “ii” and “iii” are further discussed in Section 3.1.5 above. 

Another important issue is that, as seen, not all PRISMA transactions 

are made by means of an auction. In fact, in the secondary market there are three 

alternatives to use the system in order to find a contractual counterparty, and all of them 

are designed to result in an offer-and-acceptance mechanism that is not that different 

from the “standard” contract formation scheme envisioned by the Convention in 

Articles 14-24. There seems, therefore, to be no compelling reasons to argue that the 

PRISMA system would not be compatible with the application of the CISG. 

3.1.7 Commodities and Article 3 CISG 

3.1.7.1 Goods to be manufactured or produced in the future 

In some cases, commodities are sold long before they are even 

produced.679 One might question whether this would have any implication for the 

applicability of the CISG to such a sale. However, Article 3 clearly establishes that the 

CISG shall also apply in the case of “[c]ontracts for the supply of goods to be 

manufactured or produced.” There seems to be a consensus in the sense that the 

applicability of the Convention is not affected by the circumstance that the goods are or 

 
678 Perales Viscasillas, “CISG and ‘strategic Commodities’ (the Example of Gas in Europe),” 649–50. 
679 Kingsman, Sugar Trading Manual, chap. 17:1; Long, Oil Trading Manual, chap. 6.2:1. 
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are not fungible,680 and there also seems to be no doubt as to whether the Convention 

applies to minerals that are yet to be extracted, or crops that are yet to be grown, at the 

time of the formation of the contract.681 

The fact that a commodity is sold before it comes to existence shall be 

of no importance to determine whether the CISG applies to it or not,682 unless the buyer 

provides “a substantial part of the materials necessary” for the production of the 

goods.683 In most commodity sales, the buyer does not provide any kind of material, so 

this issue does not arise. Only in some very specific contractual arrangements, such as 

certain contract farming and vertical integration agreements, issues in this regard could 

raise. This will be analyzed in Section 3.1.7.3 below. 

3.1.7.2 Services associated to sales contracts 

Since the Convention only applies to sales contracts, it is self-evident 

that pure service contracts are excluded from its scope of application. However, every 

contract for the sale of goods will include an amount of labor involved. 

Whenever the labor component is a “preponderant” part of the 

obligations of the “seller,” the CISG does not govern the contract (Article 3(2) CISG). 

The wording of Article 3(1) and its position relative to paragraph (2) 

of the same article have initially generated doubts as to whether the value of the labor 

expended in producing the goods (in the case where the goods are to be produced after 

the contract is made) should be considered when determining whether the CISG applies 

pursuant to Article 3(2). This is not the case: the CISG will apply to a contract 

(provided that the internationality criteria are met) even if the cost of the labor involved 

in producing the goods is much higher than the cost of the raw materials applied in the 

production.684 Therefore, the sale of commodity-type goods by a company dedicated to 

extract them from the land (e.g., in the case of petroleum or minerals), as well as the 

sale of agricultural commodities grown by the seller are not excluded from the scope of 

the CISG by force of Article 3. 

 
680 CISG Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or 
Produced and Mixed Contracts,” October 24, 2004, para. 1.4, http://www.cisgac.com/cisgac-opinion-
no4/. 
681 Bridge, International Sale of Goods, 2007, 520; Honnold, Uniform Law for International Sales, 56–
57. 
682 Katrina Winsor, “The Applicability of the CISG to Govern Sales of Commodity Type Goods,” 
Vindobona Journal of International Commercial Law and Arbitration 14 (2010): 91; Leisinger, 
Fundamental Breach Considering Non-Conformity of the Goods, 121. 
683 According to Loukas Mistelis and Anjanette Raymond, “Commentary to Article 3,” in UN Convention 
on Contracts for the International Sale of Goods (CISG), ed. Stefan Kröll, Loukas Mistelis, and María del 
Pilar Perales Viscasillas (Munich: C. H. Beck, 2018), 54, the central issues resolved by Article 3 are those 
of contracts where the buyer provides materials to the production of the sold good and contracts that 
include services as an obligation of the seller. 
684 CISG Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or 
Produced and Mixed Contracts,” para. 4.2; Schwenzer and Hachem, “Commentary to Articles 1-6”, 
commentary to Article 3, para. 11. 
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Likewise, the value expended in services that are clearly ancillary to a 

sale, such as packing the goods, loading them into a ship or transporting them, should 

not be compared to the value of the goods themselves in order to determine whether the 

CISG applies, as long as the focus of the performance is the delivery of goods.685 

The cases that Article 3(2) are intended to exclude are those where the 

performance of the contract involves rendering a service or labor to the “buyer,” and 

this service component is “preponderant” in relation to the whole of the contract. 

Scholarly work and case law doctrine generally offer very few examples of contracts 

that should be excluded from the reach of the Convention under Article 3(2): the notable 

example in this regard are the so-called turnkey contracts, i.e., contracts where the 

“seller” undertakes “to design and build the project.”686 The Viennese doctrine argue 

that although a contract should not be automatically excluded from the scope of 

application of the CISG only for the reason of being a turnkey contract, some of these 

contracts may fall outside of the reach of the Convention if services are the 

preponderant component of the obligations undertaken by the contractor.687 Recent case 

law include decisions both for688 and against689 applying the CISG to such contracts. 

Since most contracts for the provision of commodity-type goods do not involve any 

service other than those that are ancillary to the sale (such as packaging and 

transportation), the issue of whether Article 3(2) applies to such a sale will rarely arise 

(but see the following Subsection for a possible exception). 

3.1.7.3 Special case: contract farming or vertical integration agreements 

In Section 2.5.4, I addressed a contract category that I referred to as 

agreements for contract farming, a subclass of a broader category of contracts for 

vertical integration of production chains. As seen on that Section, the sui generis traits 

of such category, together with the appearance of specific legislation regulating contract 

farming agreements, have led to claims in the sense that such agreements would have 

departed so much from the ordinary sales agreements, that they should be deemed as a 

separate contractual category of their own.690 

Contract farming arrangements, because of their traits, are more likely 

to be purely domestic, and as such are not typical in the international trade of 

commodities.691 However, there is nothing barring, in principle, that such contracts be 

 
685 CISG Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or 
Produced and Mixed Contracts,” para. 3.1; Mistelis and Raymond, “Commentary to Article 3,” 58. 
686 Clayton P. Gillette and Steven D. Walt, The UN Convention on Contracts for the International Sale of 
Goods: Theory and Practice (Cambridge University Press, 2016), 61. 
687 CISG Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or 
Produced and Mixed Contracts,” para. 3.5; Mistelis and Raymond, “Commentary to Article 3,” 58; 
Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 3, para. 21; Gillette and 
Walt, The UN Convention on Contracts for the International Sale of Goods, 61. 
688 Spanish industrial plant case, CISG Spanish (Ad hoc arbitration 2019). 
689 Potato chips plant case (CISG-Online Case 2961), CISG-Online (Bundesgerichtshof, Germany 2017). 
690 Mighell and Jones, Vertical Coordination in Agriculture, 13–14; Valenza Paiva, “O Problema Da 
Qualificação Jurídica Dos Contratos de Integração Vertical Agroindustriais No Direito Brasileiro,” 187. 
691 Unidroit, ed., Legal Guide on Contract Farming (Rome: Unidroit, 2015), 17. 
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made between parties having places of business in different countries. In such a 

situation, it might be necessary to determine whether the CISG applies to a contract 

farming agreement. 

As repeatedly seen, the determination of the scope of application of 

the CISG must be based on a concept of sales contract deduced from the provisions of 

the Convention. Opinion No. 4 of the CISG-AC underlines the fact that different 

national legal systems provide different solutions for the classification of contracts 

involving a mixture of services and sales of goods692 (contract farming agreements are a 

good illustration of such a situation: it has been mentioned already that in some 

jurisdictions there is an effort to distinguish them from sales contracts and argue that 

they should constitute a separate category, subject to their own specific rules693). 

Domestic classifications, however, should not be considered when determining the 

applicability of the CISG to a contract, as per Article 7 CISG. 

When discussing whether contract farming and vertical integration 

arrangements fall within the scope of the CISG, the most important factor to consider is 

to determine whether the provision of materials by the integrator and/or the services 

component of these agreements is sufficiently relevant to exclude the application of the 

Convention under its Article 3. 

In Section 2.5.4, I identified some structures commonly found in 

contract farming agreements. These structures were grouped in the following categories: 

market specification contracts, production-management contracts, and resource-

providing contracts. 

The main trait of the contracts falling under the first category (i.e., 

market specification contracts) is that, prior to the sale, integrator and farmer agree the 

quality parameters that the goods must observe if the farmer wishes to sell their produce 

to the integrator. The integrator typically does not interfere with the organization of the 

production by the farmer. This category would most likely fit easily into the concept of 

sales contracts. 

Production-management contracts are characterized by the fact that 

the integrator controls certain aspects of the production. The contract can grant to the 

integrator rights to inspect the process or specify the inputs that are to be used in 

production. Pricing is mostly dictated by the open market.694 This category too should 

not prompt many issues regarding its categorization as sales contracts under the CISG 

(but see cases below where some questions might arise). 

 
692 CISG Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or 
Produced and Mixed Contracts,” para. 1.3. 
693 See Section 2.5. 
694 Roy, Contract Farming, U.S.A., 5–6; Jia and Bijman, “Contract Farming: Synthetic Themes for 
Linking Farmers to Demanding Markets,” 24; Kohls and Uhl, Marketing of Agricultural Products, 264. 
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Finally, in resource-providing contracts, the integrator will provide 

goods to the farmer that constitute key inputs of production. In a typical agreement 

under this category, the integrator will provide a farmer with young animals, feed and 

medicine,695 establishing procedures that the producer must follow in order to obtain the 

final goods to be sold to the integrator, thus restricting the freedom of the farmer to 

direct their own activities. The goods provided by the integrator may or may not be 

transferred to the property of the farmer. Pricing arrangements may be made that bear 

no direct relation to prevailing market prices, and profit-sharing arrangements are also 

common.696 The farmer typically owns the land and machinery used in the production 

and, practically speaking, works for the integrator.697 

In all three categories, it is also possible that the integrator provide 

financing to the farmer, either in the form of a loan, or by providing materials in kind in 

order to facilitate production.698 In certain cases, the integrator may also provide 

training and instruction to the farmer as part of the contractual arrangement between 

them.699 

It has been said that “a contract for the sale of goods with a special 

finance arrangements would typically be excluded from the substantive sphere of 

application of the CISG.”700 Such assessment is usually made having in mind contracts 

such as finance leases or sale-lease-back agreements, on the basis that, in such cases, the 

“finance finality (…) is more important than the sales element.”701 In any case, the mere 

fact that the contract contains an arrangement for the provision of financing should not 

exclude the contract from the applicability of the Convention (but see below for a 

remark on financing granted in the form of goods). Whenever “the economic result of 

the contract is the final acquisition of the goods by the buyer,” the CISG should 

apply.702 

This leaves two important issues to be resolved under Article 3: the 

importance of the fact that the integrator sometimes provides goods, training or know-

how to the farmer, and the weight of the services to be rendered by the farmer relative to 

its obligation to deliver goods, particularly in relation to resource-providing contracts. 

 
695 Roy, Contract Farming, U.S.A., 6. 
696 Valenza Paiva, “Contornos Jurídicos e Matizes Econômicas Dos Contratos de Integração Vertical  
Agroindustriais No Brasil,” 8. 
697 Roy, Contract Farming, U.S.A., 5–6. 
698 Ibid.; Jia and Bijman, “Contract Farming: Synthetic Themes for Linking Farmers to Demanding 
Markets,” 24. 
699 In Brazil, there is a certification system sponsored by the State pursuant to which in order to be able to 
qualify for some benefits, integrators are required to provide instruction to small farmers who provide 
them with raw materials. In this sense, see Galvão da Silva Júnior, Clemente, and Perez, “Inclusion of 
Small-Scale Farmers in the Brazilian Biodiesel Production Chain,” 186. 
700 Mistelis, “Commentary to Article 1,” 31. 
701 Ibid. 
702 Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 2, para. 13. 
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As seen, Article 3 contains two rules, designed to set the boundaries 

between contracts for the sale of goods, which fall within the scope of the Convention, 

and contracts for the provision of services, that do not: 

“(1) Contracts for the supply of goods to be manufactured or produced 

are to be considered sales unless the party who orders the goods 

undertakes to supply a substantial part of the materials necessary for 

such manufacture or production. 

“(2) This Convention does not apply to contracts in which the 

preponderant part of the obligations of the party who furnishes the goods 

consists in the supply of labour or other services.” 

These rules are said to govern “different matters.”703 Paragraph (1) 

would typically exclude from the scope of application of the CISG a contract for the 

refining of crude oil provided by the “buyer” into gasoline,704 or a contract where the 

“buyer” provided marble blocks to the “seller” so that the latter would cut and polish 

them and subsequently return the resulting slabs to the “buyer.”705 Indeed, in such 

situations, it would be relatively easy to argue that the “seller” is actually only being 

hired to render a service consisting of transforming the original goods into something 

else before handing them back to the “buyer.” 

The exclusion under paragraph (2) seems to be less common: as seen 

in Subsection 3.1.7.2, the doctrine points out that some turnkey contracts where the 

focus of the parties is on the provision of services rather than in the delivery of goods 

would be excluded from the application of the CISG under this rule. 

The key terms to understand the effects of these rules are the 

qualifying standards “substantial” and “preponderant.” 

The CISG-AC Opinion No. 4 offers a summary of the discussions 

about the meaning of the term “substantial.” A superseded position argued that 

“substantial” meant “essential,” a case made partly based on the fact that the French 

wording of Article 3(1) CISG uses the expression “part essentielle” as corresponding to 

“substantial part.”706 This stance was abandoned on the basis that during the drafting of 

the Convention, an alternative wording where the article that would become Article 3(1) 

referred to “an essential and substantial part”707 of the materials – a wording that 

 
703 CISG Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or 
Produced and Mixed Contracts,” para. 1.2. 
704 Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 3, para. 4. 
705 Marmi Zenatelli Srl v. New Stone AG (CISG Online Case 2471), CISG-Online (Obergericht Zug, 
Switzerland 2013). 
706 CISG Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or 
Produced and Mixed Contracts,” para. 2.4 and 2.5. The opinion cites an unpublished ICC arbitration 
award where a contract for the sale of trucks was found not to be governed by the CISG because the 
buyer supplied the motors, and the motors were essential so that the goods could be considered vehicles. 
See also Mistelis and Raymond, “Commentary to Article 3,” 57. 
707 The discussion was held in English. 
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mimicked that of Article 6 ULIS708 – was abandoned in favor of the wording that 

prevailed in the end.709 The use of the term “essentielle” in the French text, therefore, 

would contradict the drafting history. 

The Opinion then concludes that the criterion to be adopted must be 

the economic value of the materials provided by the buyer, in the buyer’s market, at the 

time of the conclusion of the contract, unless such value is not available or lead to 

inconclusive results (in which case an ‘essentiality’ criterion should apply).710 The 

substantiality requirement should not be quantified in terms of percentage: an “overall 

assessment” is needed, and factors such as “the denomination and entire content of the 

contract, the structure of the price, and the weight given by the parties to the different 

obligations under the contract” must be taken into account. Therefore, even if the value 

of the materials provided by the buyer surpasses 50% of the value of the contract, the 

CISG can still apply if other circumstances so justify. The Opinion generally advocates 

for a pro-CISG bias (i.e., the Convention should apply if there is no clarity as to whether 

the criterion of Article 3(1) is met.711 

Similar considerations are made in relation to the term “preponderant” 

in Article 3(2): that the criterion should be based on a comparison of economic values; 

that it should be assessed “on the basis of an overall assessment,” rather than on the 

basis of a fixed percentage; and that if a percentage is to be used, the value of the labor 

or services component must be considerably higher than 50% of the total.712 

If one considers these broader definitions, it becomes even difficult to 

differentiate one standard from the other – although from a purely lexical standpoint 

“substantial” seems to be “less” than “preponderant,” in practice it seems that the 

threshold for excluding the application of the CISG based on the value of the materials 

provided by the buyer (under Article 3(1) CISG) or the value of the labor and services 

component of a contract (under Article 3(2) CISG) is very high in both cases. 

Let us now turn to the discussion as to how production-management 

and resource-providing contracts would interact with these provisions. 

Production-management containing no arrangements for financing or 

training to be provided by the integrator should not raise any doubts as to the 

applicability of the Convention (provided, of course, that the internationality 

requirements are met). In other words, fact that the integrator interferes with the process 

 
708 “Article 6. Contracts for the supply of goods to be manufactured or produced shall be considered to be 
sales within the meaning of the present Law, unless the party who orders the goods undertakes to supply 
an essential and substantial part of the materials necessary for such manufacture or production.” 
709 CISG Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or 
Produced and Mixed Contracts,” para. 2.5; Honnold, Documentary History of the Uniform Law for 
International Sales, 62, 96, 198, 215–16. 
710 CISG Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or 
Produced and Mixed Contracts,” para. 2.6-2.7. 
711 Ibid., para. 2.8-2.10. 
712 Ibid., para. 3.4-3.5. 
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of production does not seem enough to cast a contract away from the realm of sales 

contracts. However, one might wonder whether the provision of financing, training 

and/or instruction by the integrator as part of the agreement would somehow transform 

the contract into something other than a sales contract. 

As mentioned before, the mere fact that a contract for the sale of 

goods is coupled with financial arrangements to facilitate the payment of the price is not 

enough to exclude the application of the CISG to such a contract. However, in cases 

where the financing is provided in the form of goods that are transferred to the farmer in 

advance of production, it is submitted that it is necessary to proceed to a deeper analysis 

of the circumstances to determine whether the real intention of the parties is that these 

goods are actually only being physically handed to the farmer for a period so that the 

farmer will render services consisting of transforming these goods to return them to the 

integrator. In other words, it is necessary to determine whether this is really a financing 

arrangement or if the parties intended to enter into a services contract. 

In this context, if it is possible to identify in a contract farming 

agreement that the main purpose of the parties is that the integrator acquires the produce 

of the farmer, the fact that the integrator agrees to provide financing to the farmer 

should not result in the Convention being excluded (but the exclusion might result from 

some other circumstance – see below). 

A similar rationale should apply to contracts where the integrator 

provides training, assistance or knowledge to the farmer in (partial) exchange for the 

goods. In this case, the existence of a “services component” should not trigger the 

application of Article 3(2) CISG, since such provision refers to a case where “the 

preponderant part of the obligations of the party who furnishes the goods consists in the 

supply of labor or other services” (emphasis added). 

In situations where the integrator furnishes no goods to the farmer, 

therefore, Article 3(2) CISG should bear no importance in the determination as to 

whether the CISG applies to the contract, since “the party who furnishes the goods” is 

only the farmer. The application of this provision might be considered if the integrator 

provides goods (i.e., in the “resource-providing” contract farming arrangements). It is 

submitted, however, that, in the case of an agreement where the integrator provides both 

goods and training for the farmer, it would be evident that the decisive matter should be 

the determination as to whether the contract is, in essence, an exchange of goods for 

money or a contract whereby the integrator hires the farmer to render a service. If it can 

be determined that the contract is a sale, the provision of training would very likely be 

ancillary to the main purpose of the contract, that remains being the production of goods 

by the farmer and the acquisition of such produce by the integrator. In fact, in at least 

one State, such an obligation exists in domestic law as part of a public policy imposition 

designed to assist farmers to organize their enterprise in a more professional way so that 



150 
 

they can improve their social standing (i.e., training is not the main purpose of the 

contract).713 

One might argue that if the integrator is providing goods or services, 

then the contract could be considered as a barter transaction instead of a sale. Even such 

a determination, however, would arguably not exclude the application of the CISG to 

the contract. Although initial consensus seemed to be in the sense that barter 

transactions were outside of the scope of application of the Convention, later 

commentaries argue that the CISG contains no express exclusion in this sense, and that 

ultimately there are no compelling reasons to argue that the CISG should not govern 

these contracts.714 The only exception would be those contracts providing for the barter 

of service for service. 

A similar discussion might arise in cases where the integrator provides 

know-how, particularly in situations where it can be argued that the know-how essential 

for the performance of the contract by the farmer. In such a case, the implications to the 

applicability of the CISG to the contract will be similar to those regarding resource-

providing contracts, where the integrator supplies the very goods that the farmer will 

later “sell” to the integrator (albeit in different, less processed, form). 

Let us therefore turn to the discussion as to whether the CISG should 

apply to resource-providing contracts. 

As seen, in accordance with the provision of Article 3(1), a contract 

should fall outside of the scope of the Convention if it provides for the sale of goods 

that do not exist at the time of its formation and a substantial part of the materials used 

in the production of the goods are supplied “by the party who orders the goods.” 

In this context, consider the following general description of the main 

obligations of each of the parties in one such contract: the integrator provides “one-day 

chicks, feed, medicinal drugs, technical assistance and the commercialization of the 

product,” while the farmer has to provide “a furnished warehouse, work force and 

heating.” The payment is to be done “as per the performance of the lot of chickens, 

expressed according to productivity indices, and considering the mortality rate, the food 

conversion and the average weight.”715 It seems unnecessary to perform a precise 

comparison of the cost of the resulting goods vis-à-vis the cost of the materials provided 

by the integrator: it seems to be relatively easy to consider that such an agreement fits 

the description of the final clause of Article 3(1): a substantial part of the materials 

 
713 I refer to the Social Fuel certification in Brazil, where regulation imposes that, in order for a 
certification to be granted to a producer of biodiesel, their contracts with providers of raw materials must 
include an obligation on the buyer to provide technical assistance and training to farmers. See Rozali 
Araujo et al., “O Impacto Do Selo Combustível Social: Estudo de Caso Em Uma Indústria Gaúcha,” 
Desenvolvimento Em Questão 13, no. 32 (2015): 243; Galvão da Silva Júnior, Clemente, and Perez, 
“Inclusion of Small-Scale Farmers in the Brazilian Biodiesel Production Chain,” 186. 
714 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 55–58. 
715 Valenza Paiva, “O Problema Da Qualificação Jurídica Dos Contratos de Integração Vertical 
Agroindustriais No Direito Brasileiro,” 187. 
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necessary for the production of the final goods (grown chickens) is indeed provided by 

the integrator (who, in this case, would not be considered to be a buyer). The situation 

would be akin to the contract for the refining of crude oil into gasoline, or the 

transformation of raw marble into polished slabs. 

Applying these findings to the situations that might arise when 

analyzing contract farming agreements, it would be possible to imagine a few different 

situations. The first refers to the case where the integrator provides know-how to the 

farmer. 

The current prevalent position is that the concept of “materials 

necessary” for the production of the goods does include “technology, technical 

specifications, drawings, formulas and designs necessary for the production of the 

goods”716 – emphasis is given to the fact that only what is necessary for the 

manufacture and production of the goods must be considered under Article 3(1). The 

necessity criterion is met when the items provided by the buyer “contribute originality, 

speciality or exclusivity to the goods.”717 

 Therefore, if these items constitute, alone or together with other 

materials supplied by the buyer,718 a substantial part of the materials used for the 

production of the goods,719 the CISG should not apply to the contract pursuant to Article 

3(1) CISG. This understanding is compatible with the drafting history of the Convention 

and its final wording. 

Regarding the drafting history, an alternate wording, which would 

expressly exclude the Convention when the "the party who orders the goods undertakes 

to supply: a) a substantial part of the materials; or b) the information or expertise 

necessary for such manufacture or production" (emphasis added) was debated and 

withdrawn, after comments in the sense that such a provision would excessively narrow 

down the scope of the Convention.720 This is an indication, therefore, that the fact, in 

itself, that the buyer is supplying information or expertise necessary for the production 

of goods should not exclude the application of the Convention; the exclusion would 

operate only when these items constitute a substantial part of the provided materials. 

 
716 CISG Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or 
Produced and Mixed Contracts,” para. 2.15. 
717 Ibid. 
718 Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 3, para. 8, argue that 
the value of the non-physical contribution in the form of plans, know-how, designs etc. should be taken 
into account when computing the value of the contribution of each of the parties, for the purpose of 
applying Article 3(1). 
719 Another French decision, made more recently, adopted this exact stance in a case referring to timber 
frames that were to be provided in accordance with instructions and drawings provided by the buyer: 
Claude Witz, SAS K. C. v. G. H. (CLOUT Case 1734), 188 CLOUT 4 (Court of Appeal of Colmar 
(France) 2017); accord, Zheng Xie and Jing Li, Photoelectric equipment case, Pace Law School Institute 
of International Commercial Law (CIETAC 2005). 
720 Honnold, Documentary History of the Uniform Law for International Sales, 464–65; 656–57; CISG 
Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or Produced and 
Mixed Contracts,” para. 2.13. 



152 
 

As to the final wording of the CISG, the position of the CISG-AC is 

also indirectly corroborated by the wording of Article 42(2)(b), which contains an 

exception to the rule according to which the seller must deliver goods that are free from 

any right or claim based on intellectual property. The exception specifically covers 

cases where “the right or claim results from the seller's compliance with technical 

drawings, designs, formulae or other such specifications furnished by the buyer”721 (the 

notion is that the existence of such a provision is an implicit recognition that the fact 

that one of these items have been provided by the buyer does not cause the Convention 

not to apply to a contract). 

Applying these findings to resource-providing agreements could 

indeed cause the CISG not to apply to some of them. 

In a reported case, the integrator provided technology to farmers in the 

form of information,722 and such information was decisive in the ability of farmers to 

grow the crop that they later delivered to the integrator.723 In this case, a difficulty that 

might arise is to determine whether the information that is being relayed is a material 

necessary for the production of the goods in the sense of Article 3(1) CISG: if, for 

instance, the farmer is taught how to grow a new plant variety (that is not supplied by 

the seller), should this information be considered as a “necessary material” for the 

purposes of the Convention? A proposed criterion to differentiate such situations 

(developed in a context not related to the CISG) is to evaluate whether the information 

provided is useful to the farmer beyond the production cycle that results in the goods 

being delivered – thus improving the ability of the farmer to produce the same goods in 

the future, to the same integrator or to another buyer –, or whether it must be renewed at 

each cycle. 

It is submitted that training and know-how transferred directly as 

information, valuable as they may be, are not really incorporated into the good and 

therefore should not be considered, alone, to trigger the case of Article 3(1). 

In contrast, goods such as seeds, fertilizer or equipment that 

incorporate technology – e.g., genetic modified seeds, a special fertilizer or special 

machinery that cannot be obtained from other suppliers – that is essential for the 

performance of the contract – i.e., the contract cannot be properly performed without 

them – would most certainly have to be considered in order to determine whether the 

CISG should be excluded under Article 3(1). 

 
721 CISG Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or 
Produced and Mixed Contracts,” para. 2.13. 
722 Rob Kuijpers and Johan Swinnen, “Value Chains and Technology Transfer to Agriculture in 
Developing and Emerging Economies,” American Journal of Agricultural Economics 98, no. 5 (2016): 
18–19. 
723 Charles Eaton and Andrew W. Shepherd, Contract Farming: Partnerships for Growth (Rome: Food 
and Agriculture Organization of the United Nations, 2001), 96–98, www.fao.org/3/y0937e/y0937e00.pdf. 
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What remains, therefore, is the difficult mission of assessing the 

economic value or the essentiality of the goods provided by the integrator, in order to be 

able to determine whether the CISG applies to the contract. In other words, once it is 

determined which materials must be considered as having been provided by the 

integrator, the value of such materials must be assessed in order to establish whether 

they are “substantial” in the sense of Article 3(1). 

The ‘economic value’ criterion, adopted by the majority of the 

commentators,724 may not be conclusive in these situations, because, if the contract does 

not specify the value of the items being provided by the integrator, it may not be 

practically possible to know their value. Even if it is, however, the blind adoption of the 

economic value alone as a criterion could lead to unintended consequences:725 in the 

specific case of commodity-type goods, one must take into account the fact that their 

price is always a moving target. Due to the volatility that is a well-known trait of this 

class of goods, the determination of whether the CISG would apply could end up being 

contingent on circumstantial price variations occurring on the day when the contract 

was made (which, according to the CISG-AC, is the time when the economic value of 

the obligations should be assessed726), which is arguably undesirable. 

The “essentiality” criterion might be more conclusive, as the fact that 

the farmer can only perform the contract if it receives these materials from the integrator 

is a strong indicator that they are essential. However, this would also be a questionable 

outcome: if the farmer is responsible for the result of the contract – for instance, if it 

does not have the right to receive the price, or the part of it that would be paid in cash, 

when the crop fails or if the goods do not conform to the contract when finished –, the 

exclusion of the CISG would also feel a bit arbitrary. To use an illustration that will be 

further discussed below: if the situation were exactly the same, except that instead of 

receiving the goods from the integrator, the farmer were contractually obliged to buy 

them from a specific supplier, it would be much more difficult to argue that Article 3(1) 

would apply, even though the situation is not very different from the standpoint of the 

farmer (see a discussion further below in this Section regarding a case where the court 

found that the fact that the seller was obliged to buy from prespecified suppliers did not 

affect the classification of the contract as a sale). This distinction feels undue and 

creates an impression that what is really important is something else. 

Writing about the growing difficulty in distinguishing the different 

components of the obligations of the parties in situations where the seller undertakes to 

provide services together with goods (i.e., a case that is not the one discussed herein), 

Leandro Tripodi remarks that, in practice, courts might be willing to ignore the issue 

whenever the parties do not make a case about it. He cites, as an example, a case 

 
724 Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 3, para. 7. 
725 Mistelis and Raymond, “Commentary to Article 3,” 56–57. 
726 CISG Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or 
Produced and Mixed Contracts,” para. 2.6. 
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decided by the CIETEC involving a contract for the acquisition of a production line.727 

In that case, not only an important part of the obligations of the seller referred to the 

provision of services related to the goods being sold – technical advice and services, 

installation, testing, adjusting, fine-tuning, training etc. –, but also a relevant part of the 

disputed points referred to these provisions. The court decided to apply the CISG, even 

though the parties had not expressly agreed on its application, and simply did not 

discuss whether Article 3(2) should bear any importance in this determination (and 

neither did the parties).728 

Similarly, the Spanish Supreme Court ruled in favor of the application 

of the CISG to a contract for the sale of a thermal desorption unit729 where the seller 

also had to render services regarding the design, the production, the shipment, the 

installation, and the initial tests of the goods. From the reasoning of the court, it appears 

that the decisive fact was that in the prior instance the parties had assumed (“han dado 

por supuesto”) that the services component was ancillary to the obligations of 

manufacturing and delivering the plant. By so ruling, the court did not go into 

considerations regarding the economic value of each of the contractual components. 

It is submitted that a similar rationale should apply in the cases 

discussed herein. Although the discussion refers to the value of the materials supplied 

by the integrator, the question still refers, indirectly, to the value of services that the 

farmer is providing. The substantiality of the value of the goods being supplied by the 

integrator means, in the contract farming arrangement, that what the farmer is providing 

is mostly services. So, if case law is inclined to be lenient in the application of Article 

3(2) in cases with a significant services component involved such as the ones cited 

above, it would only be logical that it should accept that Article 3(1) should not exclude 

the application of the CISG unless the integrator supplies virtually all goods used by the 

farmer in the production of whatever goods they are transacting. The CISG-AC, when 

analyzing Article 3(2), expresses a similar opinion, although in a less radical fashion, by 

arguing that the mere fact that the services component represents slightly more than 

50% of the economic value of the contract should not cause the exclusion of the CISG 

on this basis alone.730 Commentators have expressed similar opinions.731 

Adopting a different stance, a German court has interpreted Article 

3(2) to exclude the application of the CISG to a contract that encompassed labor and 

services without discussing the relative value of this component, by underlining the fact 

 
727 FFS production line case, Pace Law School Institute of International Commercial Law (CIETAC 
2005). 
728 Leandro Tripodi, Towards a New CISG: The Prospective Convention on the International Sale of 
Goods and Services (Leiden: Brill Nijhoff, 2016), 52. 
729 Parra Lucán et al., Ingeniería y Tratamiento de Valorización S.L. (formerly, ABT Ingeniería y 
Consultoría Medioambiental S.A.) v. Econ Industries GMBH, 6 July, CISG Spanish. 
730 CISG Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or 
Produced and Mixed Contracts,” para. 3.4. 
731 Mistelis and Raymond, “Commentary to Article 3,” 57; Schwenzer and Hachem, “Commentary to 
Articles 1-6”, commentary to Article 3, para. 20. 
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that the agreement between the parties put great emphasis on the result of the services – 

it was not sufficient for the acquiring party to receive the components of a production 

plant; it was essential that these goods were functioning to a minimum standard, under 

penalty of the acquirer being entitled to reject the entire system.732 It is submitted, 

however, that this criterion is dubious, to say the least. The fact that the contract 

provides very strict quality parameters that the good must meet under penalty of a 

fundamental breach being committed is not at all uncommon in sales contracts. 

Moreover, as seen above, the work expended producing the goods that are the object of 

the sale must not to be taken into account when determining whether the contract is 

predominantly for the provision of services according to Article 3(2) CISG.733 In other 

words, in a contract for the sale of a good that has yet to be produced, the fact that the 

production of the good is particularly onerous should not in any way affect the 

characterization of the contract as a sale.734 

Incidentally, these arguments also help to explain why contract 

farming and vertical integration agreements will probably never trigger the application 

of Article 3(2) CISG: the labor and services involved in these agreements are typically 

related to the production of the goods to be delivered to the integrator. The value of 

services provided, therefore, could only lead to the CISG not being applied if the farmer 

has obligations other than those necessary to produce the goods that are the object of the 

contract, a circumstance that will not be found in typical contract farming arrangements. 

Similarly, if the goods provided by the integrator relate to secondary 

obligations of the farmer, such as packaging, transport or tests of quality of the finished 

product, they should not be relevant for the purpose of determining whether the 

Convention applies.735 In such case, the Convention will be applicable even if all of 

these materials are provided by the buyer, regardless of their value relative to the other 

obligations. 

Therefore, unless the parties explicitly agree otherwise, it is submitted 

that, if the doubt is such that no clear answer might be obtained as to whether the goods 

supplied by the integrator are substantial (in the sense discussed above), the Convention 

should be applied. The reasons to support this opinion are manifold: (i) weight has to be 

given to the “favor conventionis” principle (in doubt, the Convention shall apply);736 (ii) 

 
732 Potato chips plant case (CISG-Online Case 2961), CISG-Online. 
733 CISG Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or 
Produced and Mixed Contracts,” para. 4.2; Schwenzer and Hachem, “Commentary to Articles 1-6”, 
commentary to Article 3, para. 3. 
734 CISG Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or 
Produced and Mixed Contracts,” para. 4.2 and 4.3; Schwenzer and Hachem, “Commentary to Articles 1-
6”, commentary to Article 3, para. 11. 
735 CISG Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or 
Produced and Mixed Contracts,” para. 2.11; Ulrich G. Schroeter, “Vienna Sales Convention: 
Applicability to ‘Mixed Contracts’ and Interaction With the 1968 Brussels Convention,” The Vindobona 
Journal of International Commercial Law and Arbitration 5 (2001): 76; Schwenzer and Hachem, 
“Commentary to Articles 1-6”, commentary to Article 3, para. 4. 
736 Lookofsky, “In Dubio Pro Conventione?,” 265. 
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Article 3(1) is drafted in terms of a general rule of applicability and an exception, which 

means that the exception should be interpreted restrictively;737 (iii) such an 

interpretation would better conform to the state of affairs in different legal systems and 

on the international setting, where a tendency can be identified in the sense of 

broadening the reach of the concept of sales contracts to encompass provisions that 

would be typical of other contractual figures.738 If effect is to be given to this 

interpretation, the substantiality required by Article 3(1) is likely to be identified only if 

an overwhelming majority of the materials are supplied by the integrator. 

So, in summary, the application of the conclusions of the CISG-AC to 

the classes of contract farming agreement would result in the following cases: 

Main obligation to be performed by the integrator CISG applies? 

Cash payment Yes 

Cash and information Yes 

Goods and/or information plus cash, in unclear proportion Yes 

Goods No 

Goods and information No 

Table: application of Article 3(1) CISG to contract farming arrangements 

Of course, the proposed table is a simplification. Due to the 

(necessarily) imprecise nature of the provisions of Article 3(1), the particularities of 

each case must be taken into account, the contract must be evaluated as a whole, and the 

intentions of the parties must be taken into account.739 Details matter. 

Finally, there exists a case that is somewhat related to the ones 

discussed above, which has not been addressed under Article 3 CISG: those situations 

where the farmer has a contractual obligation to acquire certain materials from one or a 

few suppliers predetermined by the integrator. This situation per se would not trigger 

either paragraph of Article 3. In a 2010 judgment, the European Court of Justice had to 

determine whether a contract containing a similar clause was a sales contract or a 

services contract in order to resolve a conflict of jurisdiction under Regulation (EC) No. 

44/2001. The seller manufactured airbags that had to meet very strict specifications and 

had to use previously specified suppliers for certain components. The court, noting that 

the Regulation did not contain definitions that assisted in distinguishing these two types 

of contracts, examined, among others, Article 3(1) CISG in its search for useful 

 
737 This particular point is also independently made by Bridge, International Sale of Goods, 2007, 518. 
738 CISG Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or 
Produced and Mixed Contracts,” para. 2.10; Perales Viscasillas, “Hacia Un Nuevo Concepto Del Contrato 
de Compraventa Desde y Antes de La Convención de Viena de 1980 Sobre Compraventa Internacional de 
Mercancías Hasta y Después de La Directiva 1999/44/CE Sobre Garantías En La Venta de Bienes de 
Consumo,” 33. 
739 CISG Advisory Council, “Opinion No. 4, Contracts for the Sale of Goods to Be Manufactured or 
Produced and Mixed Contracts,” para. 2.9. 
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parameters to decide. It found that the fact, in itself, that the seller had to use 

prespecified suppliers did not mean that the contract was a services contract rather than 

a sale – noting that it was not the buyer who provided these items, but a third party –, 

particularly in those cases where the seller retained responsibility for the quality of the 

finished goods.740 This final remark offers another potentially useful criterion to 

distinguish a services contract from a sale: whether the seller (or contractor) remains 

responsible for the finished good. 

Transposing the discussion to contract farming agreements, it is 

submitted that if the integrator provides materials to the farmer, but the farmer has to 

pay for them, has to bear the risk of loss until the goods are to be resold to the 

integrator, and/or also bears the risk of being unable to sell the finished goods if they 

end up not being compliant with the integrator’s specifications, then such transaction 

could be described as two “reciprocal” sales.741 Whether this was the intention of the 

parties, or these apparent sales are so closely intertwined that they actually constitute 

one single transaction where the goods go back and forth, is to be determined by taking 

into close account the intention of the parties. Full effect must be given to Article 8 

CISG.742 

In any case, in terms of contractual drafting technique, given the 

uncertainties discussed above, it would be highly advisable that any such contract 

contained a clause expressly indicating whether the Convention governs the contract. 

One final remark should be made in the sense that determining that the 

Convention applies to a contract farming agreement is not likely to completely displace 

domestic law on this regard. This is because, as mentioned on Section 2.5.4, due to the 

perceived imbalance existing between integrators and farmers, domestic law will 

sometimes contain mandatory provisions that go beyond the relationship of the parties 

as buyer and seller and therefore will probably apply even when the CISG is deemed to 

govern the contract. The many possible implications of the interplay between domestic 

law and the Convention in such a context are contingent on the tenor of the applicable 

domestic legislation and therefore cannot be thoroughly addressed in this work. 

3.1.8 Retention of title provisions 

As seen, the core element of a sales contract is the exchange of goods 

for money. In international trade, it is often not possible for the parties to perform such 

an exchange simultaneously: either the seller will have to deliver goods in advance of 

receiving the payment of the price, or the buyer will have to pay upfront and hope that 

the seller performs its obligation to deliver the goods. The use of letters of credit is a 

way to avoid potential deadlocks regarding the issue of “who performs first.” It works 

by interposing trusted third parties in the transaction (usually, banks). The buyer’s bank 

 
740 Car Trim GmbH v. KeySafety Systems SRL (Celex No. 62008CJ0381), Calex (European Court Of 
Justice 2010). 
741 Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 3, para. 4, esp. 
footnote 22. 
742 Ibid., commentary to Article 3, para. 16-17. 
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agrees to secure the payment of the price and another bank, which may be the seller’s 

bank, receives the documents of title representing the goods and forwards them to the 

buyer’s bank if it is satisfied that the letter of credit is in good standing.743 The banks, 

therefore, promote the exchange of the goods (represented by documents) by money on 

behalf of the parties. 

An arrangement that is an alternative to the use of letters of credit 

consists of an agreement where the seller reserves title of the goods until payment is 

received. The notion is that, as the owner of the goods, the seller will have priority in 

claiming possession on them if payment is not received. This mechanism is not as safe 

as using a letter of credit arrangement because it may be difficult for the seller to 

recover the goods even if it is legally recognized as their owner.744 Nonetheless, it is a 

somewhat common arrangement in international trade,745 being often used when the 

parties have a long-standing commercial relationship and trust each other sufficiently so 

as to dispense with the intermediation of banks (and the corresponding costs).746 

Retention of title clauses are admissible in sales contracts governed by 

the CISG. However, by force of Article 4(b) CISG, their effect “on the property in the 

goods sold” is not governed by the Convention, being thus left for domestic law 

applicable pursuant to the rules of private international law.747 The CISG should be 

applied, however, to determine whether the clause has been effectively agreed upon, as 

well as other matters related to the sale where the clause is inserted.748 

3.1.9 Commodity sales and the applicability of the PICC 

The determination of whether the PICC applies to a contract is 

radically different from the determination of whether the CISG applies. 

The main reasons for this difference are rather obvious: whereas the 

CISG is an international convention adopted by several countries through a formal 

procedure that results in the CISG integrating the national law of each of these 

 
743 Roberto Bergami, “UCP 600 Rules - Changing Letter of Credit Business for International Traders?,” 
International Journal of Economics and Business Research 1, no. 2 (2009): 193–95, 
https://doi.org/10.1504/IJEBR.2009.024018. 
744 Ibid., 192–93. 
745 Ahmet Cemil Yildirim, “Lack of Uniform Application Regarding Transfer of Property in International 
Sales Contracts with Particular Regard to Retention of Title Clauses,” in Yeni Türk Borçlar Kanunu ve 
CISG’e Göre Satış Sözleşmeleri / Sales Contracts under the New Turkish Code of Obligations and the 
CISG,  ed.  Şükran  Şipka  (Istanbul:  On  İki  Levha  Yayınları,  2012),  196, 
www.cisg.law.pace.edu/cisg/biblio/yildirim.html. 
746 Bergami, “UCP 600 Rules - Changing Letter of Credit Business for International Traders?,” 192–93. 
747 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 82; Hayward, 
Zeller, and Andersen, “The CISG and the United Kingdom - Exploring Coherency and Private 
International Law,” 619; Uncitral, Digest of Case Law on the United Nations Convention on Contracts 
for the International Sale of Goods, 2016, 126. 
748 Uncitral, Digest of Case Law on the United Nations Convention on Contracts for the International 
Sale of Goods, 2016, 126; Van Doussa, Roder v. Rosedown (CLOUT Case 308), 28 CLOUT 3 (Federal 
District Court, Adelaide (Australia) 1995). 
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countries, the PICC are a soft law instrument.749 As such, there shall be cases where the 

CISG will clearly be applicable even if the parties have not expressly decided (or not 

even considered) to adopt it as the set of rules governing their contract. This is a much 

more complicated issue when it comes to the PICC: as a non-binding set of rules – or a 

“non-legislative codification,” or a “collective legislative doctrine”750 –, the PICC, in 

principle, should be applied only to those contracts where the parties have expressly 

provided for their application. 

The distinction, however, as we shall see, can easily get nuanced. The 

debate as to whether the PICC can be considered as a new lex mercatoria or an 

expression of the general principles of the [international commercial] law751 or as a 

valid source of integration of the CISG itself752 have made the determination of their 

applicability a more complex issue than a simple investigation as to whether the parties 

have elected to have their contract governed or supplemented by the PICC. 

The only easy assertion that can be made in this regard is the 

following: if the parties have expressly and validly provided in their contract for the 

application of the PICC, then there shall be little doubt that they apply to such a 

contract.753 The PICC does not contain exclusions such as those contained in Article 2, 

3 and 4 CISG. If it is expressly chosen by the parties, the PICC apply even if the 

contract is not an international or a commercial contract.754 In practice, express 

incorporation by the parties means that no further inquiry is needed in order to 

determine that the PICC do apply to a contract. Even in such a situation, though, other 

questions remain. Some of them will be briefly addressed in the following Subsection. 

Another issue is to determine whether a situation exists where the 

PICC can be of compulsory application to a contract for the sale of commodities even if 

the parties have not expressly provided for its application and, if so, to determine in 

what circumstances such a situation could arise. 

There have been cases where courts have invoked the PICC as an 

expression of the lex mercatoria,755 or as the most appropriate set of rules to govern an 

 
749 For support of the notion that the PICC constitute an instance of what is called soft law, see Gopalan, 
“New Trends in the Making of International Commercial Law,” 156. 
750 Vogenauer, “Introduction,” sec. I.2. 
751 Ibid.; Gopalan, “New Trends in the Making of International Commercial Law,” 164. 
752 Perales Viscasillas, “Interpretation and Gap-Filling under the CISG,” 19–24. 
753 Franco Ferrari, “Defining the Sphere of Application of the 1994 Unidroit Principles of International 
Commerical Contracts,” Tulane Law Review 69 (1995): 1229. 
754 María del Pilar Perales Viscasillas, “El Derecho Uniforme Del Comercio Internacional: Los Principios 
de Unidroit (Ámbito de Aplicación y Disposiciones Generales),” Revista de Derecho Mercantil 223 
(1998): 231; Ferrari, “Defining the Sphere of Application of the 1994 Unidroit Principles of International 
Commerical Contracts,” 1236. 
755 Although it is not at all clear that the PICC do constitute an expression of the “lex mercatoria”. See, for 
instance, Perales Viscasillas, “El Derecho Uniforme Del Comercio Internacional: Los Principios de 
Unidroit (Ámbito de Aplicación y Disposiciones Generales),” 236. 
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international contract, as trade usages,756 or even as supplementary rules for the 

application of the CISG. This is not per se reproachable, but the application of the PICC 

in such cases ought to be conducted with great care. If the parties have not expressly 

indicated that they wanted the PICC applied to a contract of their making, it might as 

well be because they did not want them to apply or because they did not know about 

their existence, and in such case, it is doubtful, to say the least, that they should apply. 

The CISG, in the countries that have adopted it, applies automatically as domestic law 

even if the parties are unaware about it, or if they did not make it clear that they 

intended to opt-out from it. 

In earlier times, it would be more difficult to argue that the PICC did 

represent an accurate expression of generally acceptable rules of international contract 

law, or that they represented widely accepted usages in the international trade. One of 

the most powerful arguments against this notion was a general recognition that it was 

not a mere compilation of principles or rules that were known to be universally 

acceptable. In an attempt to create a coherent set of rules that could be applied 

internationally, the PICC were known to be innovative, in the sense that some of its 

rules were different from those of any domestic systems.757 This, of course, can change 

in time. As the PICC gain acceptance and judges, courts and arbitrators alike become 

more and more aware of their existence, their status can indeed get closer to that of an 

expression of a modern lex mercatoria. The fact that the PICC themselves have been 

updated from time to time also helps, as they have supposedly converged with current 

practices with each new edition. This process, however, does not seem to be complete 

yet. Particularly in some industries that are known to be resistant against the adoption of 

truly international instruments of legal harmonization, such as the commodity trade, it 

might perhaps be too soon to assert that the PICC represent a de facto standard set of 

fallback rules for international contracts. 

Therefore, when the PICC are applied without an express indication of 

the intention of the parties that they should apply, courts should be cautious in 

determining whether the rules of the PICC are compatible with the intentions of the 

parties. In the commodity trade, the most glaring cases where rules in the style of the 

PICC might conflict with what would be expected in a case involving a contract for the 

sale of commodity-type goods would be in applying to such a contract the rules of 

Article 6.2.2 (regarding the consequences of economic hardship), Article 7.1.7 

(regarding force majeure), and Article 7.3.1 (determining when a breach of contract 

entitles the affected party to terminate it). These subjects are particularly sensitive 

within the commodity trade – I shall discuss issues arising thereof in Sections 3.7 

(hardship and force majeure) and 3.3 (fundamental breach and termination) –, mostly in 

cases where the way of doing business is more closely tied to the legal rules of the 

English common law. The rules of Article 7.3.1 and 7.1.7 PICC, respectively, are 

 
756 Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC), sec. Preamble, III. 
757 Gopalan, “New Trends in the Making of International Commercial Law,” 156. 
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similar to the rules under Article 25 (in particular) and 79 CISG, thus raising similar 

concerns, and those two articles were the ones that merited the longest discussions in 

this work due to their being repeatedly singled out as being at odds with commodity 

sales contractual practices. 

This does not mean that there is any fundamental problem in applying 

the PICC to contracts for the sale of commodity-type goods. Most rules of the PICC 

would not pose any problem if applied to such contracts. The concern that must exist is 

that courts be prudent and apply the PICC taking into account the peculiarities of the 

commodity trade, which is the same concern that exists when applying the CISG to 

these contracts as well. 

3.1.9.1 Where the parties have expressly provided for the application of the PICC 

As mentioned before, where the parties have expressly and validly 

provided for the application of the PICC, there shall be little doubt that the PICC should 

apply to the contract. 

When expressing their intent that the PICC apply to their contract, it is 

perfectly acceptable that the parties pick the articles and/or sections of the PICC that 

they want to apply758 (they can arguably even exclude provisions considered within the 

PICC as “mandatory”759). The literature cites one such example in the Membership 

Agreement of Covisint, then an electronic marketplace for the supply of car parts 

developed as a joint effort by several important car manufacturers.760 The relevant 

clause read as follows:761 

“The Product Agreement shall be construed in accordance with the 

UNIDROIT Principles of International Commercial Contracts, with the 

exception of Section 4.6. [“Contra proferentem rule”] which is excluded 

due to the difficulty of providing explicit language to cover each possible 

interpretation that may arise in a multinational legal structure.” 

If the parties have expressly chosen to have their contract governed by 

the PICC, the only reason why a provision of the PICC would not apply is that such 

 
758 Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC), sec. Preamble, III. 
759 The official commentary No. 3 to Article 1.5 of the PICC recognizes that, due to the non-binding 
character of the PICC, determining that a rule contained therein is mandatory is of little consequence. 
Their being called mandatory should be read, instead, as a recognition that they are of particular 
importance and that, as such, it would make little sense to apply the PICC without giving effect to these 
rules. An example of such mandatory is Article 1.7, on good faith and fair dealing. See also ibid., sec. 
Preamble, III. 
760 Covisint has undergone many episodes of radical transformation since then and is now a very different 
platform. It is no longer owned by car manufacturers nor associated only to car parts. See Joann Muller, 
“Covisint  Didn’t  Die;  It  Just  Went  To  The  Cloud,” Forbes,  June  27,  2012, 
www.forbes.com/sites/joannmuller/2012/06/27/covisint-detroits-failed-internet-venture-is-alive-and-well-
and-about-to-go-public/. 
761 Michael Joachim Bonell, An International Restatement of Contract Law: The UNIDROIT Principles of 
International Commercial Contracts, 3rd ed. (Leiden: Martinus Nijhoff, 2009), 274; Herbert Kronke, 
“The UN Sales Convention, The UNIDROIT Contract Principles and the Way Beyond,” Journal of Law 
and Commerce 25 (June 2005): 455. 
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provision is incompatible with a mandatory rule of the applicable domestic law,762 or 

with a provision of the contract – the part of the contract that the parties have 

negotiated. This is a reflex of the order of precedence between contractual provisions, 

usages, and the PICC, which is understood to be the following: express terms prevail 

over conflicting usages and practices; usages and practices prevail over conflicting 

provisions of the PICC, with the exception of the mandatory provisions of the PICC 

(but, in this regard, the mandatory provisions of the PICC could be excluded by 

contracting around them, as mentioned above). 

Since the contract has to be interpreted by taking into account the 

whole of its provisions, there may be cases where the agreements of the parties will 

exclude or at least modulate the application of a rule of the PICC. An example, that will 

be analyzed later on, refers to the economic hardship provision of Articles 6.2.2 and 

6.2.3 PICC. By express provision of Article 6.2.2, an event of economic hardship 

should not trigger the provision if it refers to a risk that the parties had allocated by 

agreement. Similarly, when determining whether the non-performance, or defective 

performance, by one party entitles the other to terminate the contract, Article 7.3.1 

indicates that regard is to be given to the contractual provisions, in order to establish 

whether the breached obligation was of the essence of the contract. 

Regarding usages, Article 1.9(2) PICC states that 

“The parties are bound by a usage that is widely known to and regularly 

observed in international trade by parties in the particular trade 

concerned except where the application of such a usage would be 

unreasonable.” 

In accordance with the PICC, course of dealing and usage are 

incorporated into the contract by implication. This is clearly explained in the official 

commentary to Article 1.9(2), item 6: 

“Both courses of dealing and usages, once they are applicable in a given 

case, prevail over conflicting provisions contained in the Principles. The 

reason for this is that they bind the parties as implied terms of the 

contract as a whole or of single statements or other conduct on the part 

of one of the parties. As such, they are superseded by any express term 

stipulated by the parties but, in the same way as the latter, they prevail 

over the Principles, the only exception being those provisions which are 

specifically declared to be of a mandatory character (see Comment 3 on 

Article 1.5)” 

 
762 Ferrari, “Defining the Sphere of Application of the 1994 Unidroit Principles of International 
Commerical Contracts,” 1229. Except, of course, if the PICC are being applied as the governing law of 
the contract (see below). 
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As implied clauses of the contract, they override any provisions on the 

PICC.763 This is somewhat unusual for the practitioner of some jurisdictions, where 

usages are to be considered as part of the law, albeit of subsidiary efficacy in relation to 

the law made by the State. This is the case, for instance, in Brazil, by force of Article 4 

of the Law of Introduction to the Brazilian Law.764 

The official commentary of the PICC mention some cases that are 

related to the commodity trade, referring to the parties being bound to “usages existing 

on certain commodities exchanges or at trade exhibitions or ports” – that are local in 

nature – when such usages “are regularly followed with respect to foreigners as well.” 

The fifth illustration also refers to commodities: 

“A usage exists in a commodity trade sector according to which the 

purchaser may not rely on defects in the goods if they are not duly 

certified by an internationally recognised inspection agency. When A, a 

buyer, takes over the goods at the port of destination, the only 

internationally recognised inspection agency operating in that port is on 

strike and to call another from the nearest port would be excessively 

costly. The application of the usage in this case would be unreasonable 

and A may rely on the defects it has discovered even though they have not 

been certified by an internationally recognised inspection agency.” 

Note that, if the PICC are incorporated into the contract, the natural 

assumption is that they would prevail over usages, because they would constitute 

express terms (while usages are implied). It is only because the PICC themselves 

indicate that usages are biding upon the parties that they prevail over the provisions of 

the PICC. Obviously, the parties are free to derogate from this provision as well. 

Unless the wording of the clause so indicates, the mere choice of the 

PICC by the parties when the CISG is also applicable should not be interpreted as a tacit 

exclusion of the CISG or other uniform law.765 Regarding the CISG in particular, the 

reason why this should be so is that, in spite of their overlapping in certain situations, 

their scope of application is different. However, to the extent that the PICC is 

incorporated as part of the contract, an express choice of the PICC should displace the 

rules of the CISG that are different from those of the PICC:766 since the PICC are, in the 

majority of the situations, incorporated into the contract, they would prevail over 

conflicting provisions of the CISG, by application of Article 6 of the latter.767 

 
763 Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC), chap. commentary to article 1.9, III.3. 
764 Maria Helena Diniz, Lei de Introdução Ao Código Civil Brasileiro Interpretada, 9th ed. (São Paulo: 
Saraiva, 2002), 120–21. 
765 Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC), Preamble, III. 
766 Ibid., Preamble, III, however, mentions interestingly, that since the CISG is more specific in its scope, 
the parties would likely want its rules to supplement the rules of the PICC. 
767 Perales Viscasillas, “El Derecho Uniforme Del Comercio Internacional: Los Principios de Unidroit 
(Ámbito de Aplicación y Disposiciones Generales),” 249. 
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Professor Perales Viscasillas argues that the situation would be 

different if the parties explicitly opted for the application of the Convention. In this 

case, the CISG would prevail for being more specific than the PICC.768 

Another issue is that both the preamble of the PICC and the model 

clauses for their adoption admit, in principle, that the PICC be incorporated into the 

contract by reference, as if they were additional contractual provisions,769 or that it be 

chosen by the parties as the governing law of the contract. In the latter case, the PICC 

would serve as an autonomous body of contract law, in theory displacing the application 

of any domestic legal system. 

It has been reported that some courts, when faced with an explicit 

choice by the parties to adopt the PICC as the governing law of the contract, consider 

the PICC as incorporated by reference as contractual rules, on the grounds that only 

legislation enacted by States and a few selected other groups can be properly elected as 

the governing law of a contract.770 

In this sense, there are indications of a tendency in the sense that 

international non-legislative instruments such as the PICC be increasingly accepted as 

the governing law of contracts.771 In arbitration, this is already deemed acceptable.772 

The 2015 Hague Conference Principles on Choice of Law in International Commercial 

Contracts, Article 3, is a good illustration in the sense that there might be a tendency 

towards a broader acceptance of this possibility also in judicial litigation.773  

If it is accepted in a proceeding that the PICC are eligible as the 

applicable law of the contract, then it should be recognized that they displace the 

domestic law that would be applicable in accordance with the rules of private 

international law, including mandatory rules thereof, rules providing general rules for 

 
768 Ibid. 
769 This approach is exemplified by one of the model clauses designed by Unidroit themselves. See 
Unidroit, “Model Clauses for the Use of the UNIDROIT Principles of International Commercial 
Contracts” (Unidroit, 2013), 14, www.unidroit.org//instruments/commercial-contracts/upicc-model-
clauses. 
770 Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC), chap. Introduction, II; Perales Viscasillas, “El Derecho Uniforme Del Comercio Internacional: 
Los Principios de Unidroit (Ámbito de Aplicación y Disposiciones Generales),” 236. See also Ferrari, 
“Defining the Sphere of Application of the 1994 Unidroit Principles of International Commerical 
Contracts,” 1229. 
771 Bernard Audit, “Le Choix Des Principes d’Unidroit Comme Loi Du Contrat et Le Droit International 
Privé,” in Melanges En l’Honneur de Camille Jauffret-Spinosi: Liber Amicorum (Paris: Dalloz, 2013), 
22–23; Ferrari, “Defining the Sphere of Application of the 1994 Unidroit Principles of International 
Commerical Contracts,” 1230–31. 
772 Symeon Symeonides, Codifying Choice of Law around the World: An International Comparative 
Analysis (Oxford: Oxford University Press, 2014), 140–41; Vogenauer, Commentary on the UNIDROIT 
Principles of International Commercial Contracts (PICC), sec. Preamble I, III.; Perales Viscasillas, “El 
Derecho Uniforme Del Comercio Internacional: Los Principios de Unidroit (Ámbito de Aplicación y 
Disposiciones Generales),” 236. 
773 In this regard, see also the Official Commentary to the PICC (Preamble, 4). 
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contract interpretation,774 and, also, the rules of the CISG, if the CISG would apply as 

part of the applicable domestic law. In this case, if the parties want the CISG to apply, 

they would better opt-in explicitly to avoid any doubts. 

Other questions would remain open, however. The PICC is clearly an 

incomplete set of contractual rules – they provide for general rules of contract law, but 

do not contain, for instance, rules governing specific contracts.775 If the PICC are 

elected as autonomously applicable law, it has been advanced that the rules of domestic 

law referring to specific contracts would also be displaced. Therefore, unless the parties 

indicate that they want domestic law to regulate the contract in a supplementary role, 

these specific rules will have to be sought in uniform law or derived from the PICC 

themselves – in a line of reasoning that is structurally similar to the notion of internal 

gaps when interpreting the CISG, i.e., matters that are governed by the CISG, but for 

which the Convention does not have an express provision.776 This means that it would 

be advisable for the parties to establish an hierarchy of applicable rules for the cases 

where the PICC do not contain specific provisions.777 

3.1.9.2 The relationship between the PICC and the CISG 

The PICC can be particularly useful as a reference to interpreting the 

CISG. This is due to the fact that the PICC have been influenced to a great extent by the 

CISG. It has developed having the rules of the CISG in mind, meaning that for the most 

part they use compatible concepts and terminology,778 and the PICC have even said to 

have been designed partly with the purpose of remedying some of the shortcomings of 

the CISG.779 Moreover, as an instrument designed to be neutral in terms of legal culture, 

which has gained considerable acceptance around the world, it can be a valuable 

reference for an adjudicator that is seeking to comply with the mandate of Article 7(1) 

CISG in the sense that the Convention is to be interpreted with regard to its 

internationality, in an autonomous manner.780 

This, however, should not be interpreted as a mandate to apply the 

PICC indistinctly whenever the CISG is applicable to a contract.781 On the contrary: 

where the CISG applies, the rules of the CISG should apply alone and without any 

external influence from other legal or quasi-legal instruments whenever possible.782 The 

 
774 Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC), Preamble, III. 
775 Ibid., Preamble, III. 
776 Perales Viscasillas, “Interpretation and Gap-Filling under the CISG,” 5. 
777 Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC), para. Preamble, III, 53. 
778 Perales Viscasillas, “El Derecho Uniforme Del Comercio Internacional: Los Principios de Unidroit 
(Ámbito de Aplicación y Disposiciones Generales),” 239. 
779 Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC), para. Preamble, III, 120. 
780 Ibid., para. Preamble, III, 121-122. 
781 Ibid., para. Preamble, III, 124. 
782 Perales Viscasillas, “El Derecho Uniforme Del Comercio Internacional: Los Principios de Unidroit 
(Ámbito de Aplicación y Disposiciones Generales),” 244. 
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prevailing position is in the sense that the reference on Article 7(2) to “the general 

principles on which it is based” is not a reference to the PICC; it should, instead, be 

interpreted as a reference to principles derived from the CISG itself.783 This will 

transpire across this work: although the PICC are referred to several times, it is usually 

as a reference of comparison or as a way to clarify – sometimes by contrast – the 

meaning of the rules of the CISG. 

What is recognized is that the PICC could be applied to supplement 

the CISG where its internal principles do not settle a matter, or for matters that are 

excluded from the Convention by force of its own rules.784 In such a context, it would 

be preferable to resort to the PICC than to give room to rules of domestic law.785 

3.1.10 Commodity sales and the PLACL 

Unlike the CISG (and like the PICC), the PLACL are a soft law 

instrument containing rules of general contract law. As such, like the PICC, they are 

most clearly applicable when the parties expressly opt-in, i.e., when the parties 

expressly indicate that they want their contract to be governed by the PLACL. 

The PLACL do not contain specific rules for sales contracts, meaning 

that there is only a partial overlap between the rules of the PLACL and those of the 

CISG. There is a more important overlap between the PLACL and the PICC, however. 

A late draft of the PLACL contained a rule pursuant to which the PLACL would “apply 

preferentially over any other principles of contracts to contracts connected to countries 

located in South America, the Caribbean, and jurisdictions of the Americas governed by 

the civil law system.”786 If applied, such rule would displace the better part of the PICC 

whenever the PLACL applied. This rule did not make into the final text, but Article 1 

PLACL still indicates that they are to be applied to both domestic and international 

contracts, where “[t]he parties have agreed that their contract be governed by general 

principles of law, the lex mercatoria, or the like.”787 It remains to be seen, therefore, 

whether the PLACL will be applied by courts and tribunals with higher precedence than 

the PICC in ‘Latin American contracts.’ 

The PLACL are said to have drafted taking into account other 

instruments of international uniform contract law such as the CISG and the PICC.788 

The influence of these other instruments is visible, and there are perhaps only a few 

 
783 Perales Viscasillas, “Interpretation and Gap-Filling under the CISG,” 21. 
784 Ibid., 20–21. 
785 Ibid., 22. 
786 Rodrigo Momberg and Stefan Vogenauer, eds., The Future of Contract Law in Latin America: The 
Principles of Latin American Contract Law (London: Bloomsbury, 2017), Appendix. 
787 This and subsequent literal reproductions of the text of the PLACL are based on the English translation 
enclosed in Iñigo de la Maza, Carlos Pizarro Wilson, and Álvaro Vidal Olivares, eds., Los Principios 
Latinoamericanos de Derecho de Los Contratos, 1st ed., Colección de Derecho Privado 13 (Madrid: 
Agencia Estatal Boletín Oficial del Estado, 2017), 129–52. 
788 Ibid., 27–28; María del Pilar Perales Viscasillas, “The Principles of Latin American Contract Law and 
the CISG,” in The Future of Contract Law in Latin America: The Principles of Latin American Contract 
Law, ed. Rodrigo Momberg and Stefan Vogenauer (London: Bloomsbury, 2017), sec. II(c). 
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points where the differences are evident. Compared to the CISG, the main differences 

regard the scope of application, not only because the PLACL are not limited to sales 

contracts, but also because the PLACL deal with issues of validity (which under the 

CISG are mostly left to domestic law, as per its Article 4), setting out rules regarding 

defects in consent, nullity, simulation and the effects of contracts to third parties.789 

Most remarkably, unlike the CISG and the PICC (see Section 3.2.1.1), the PLACL 

consider the ‘causa’ to be an essential element of the contract (Article 9 PLACL). The 

inclusion of such a requirement was criticized, as it is not expressly required by some of 

the Latin American civil codes, such as the Brazilian and the Paraguayan ones.790 

Also, unlike the CISG (but like the PICC), the PLACL expressly 

imposes upon the contractual parties a duty of good faith (Article 7). In this case, 

however, the difference may be more one of drafting technique than one of practical 

importance, considering the existence of provisions in the CISG imposing duties of 

cooperation and of mitigating damages, and since good faith as a duty, be it directly or 

by equivalence of results through the application of principles such as the principle of 

reasonableness and the principle of reliance (or estoppel), has crept into the CISG by 

means of case law and scholarly opinion.791 

Additionally, the PLACL also contains rules regarding precontractual 

liability and provisions empowering courts and tribunals to adjust contracts in case of 

economic hardship. None of these exist within the CISG, but similar provisions can be 

found within the PICC. 

Nothing in the PLACL indicate that they would not be applicable to 

sales of commodity-type goods. On the contrary: by reading and analyzing the text of 

the rules, it seems that the only case where such sales would be excluded would be 

whenever commodity-type goods were sold to consumers, by virtue of an express 

exclusion in Article 1(1). 

The most likely issues to arise when determining whether the PLACL 

would be applicable to contracts where the parties have not made an express indication 

that they wanted the PLACL to be applied. Since the PLACL are relatively recent (their 

final text was enacted in late 2017) and result from an academic initiative, instead of 

being sponsored by some international organization invested with some governmental 

legitimacy, it does not seem likely, at first, that courts and tribunals would apply them 

directly to contracts absent an express choice by the parties. In such context, for reasons 

that will hopefully become clear in Section 4 of this writing, it does not seem likely that 

the PLACL will be directly applied to commodity sales in the near future – those 

contracts, more often than others, are based on private international standard form 

contracts instead of in more general uniform law instruments such as the PICC. 

 
789 See Perales Viscasillas, “The Principles of Latin American Contract Law and the CISG” and, 
particularly, Tables 6.1 and 6.2, for a high-level comparison between the PLACL and the CISG. 
790 Ibid., sec. II(b). 
791 Ibid. 
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However, even if the parties consider adopting a uniform law instrument, a regional 

initiative such as the PLACL would likely not be suitable for transactions involving 

commodities and/or parties with a more global vocation (e.g., commodities that are 

likely to be resold in strings or to sub-buyers located in other continents, such as oil or 

agricultural commodities), since, in this case, the potential participation of a non-Latin-

American party would undermine the very purpose of subjecting the contract to uniform 

law. It would only be in cases where the parties are Latin American that they would 

potentially be more adequate: the author can envisage them being relevant in disputes 

involving long-term international supply contracts of natural gas within the continent, 

for instance. 

Considering the similarity between the PLACL and the provisions of 

the CISG concerning general contract law, it is submitted that spontaneous adoption of 

the PLACL by commodity traders does not seem likely. It sounds more plausible that 

the PLACL would be cited by parties, courts and tribunals, in Latin American cases, as 

a doctrinal source, with the purpose of assisting with the interpretation and 

supplementation of domestic law in areas where it is unclear or unsatisfactory. 

In general, it seems that the few aspects where the PLACL departs 

from the CISG which are capable of generating important effects in the event that the 

PLACL are applied to the sale of commodity type goods are those where the PLACL 

are similar to the PICC: namely, the provisions regarding good faith and the provisions 

regarding economic hardship. The discussions to be held below regarding the provisions 

of the PICC related to those subjects, therefore, can be generally transposed to the 

potential application of the PLACL to commodity contracts as well. 

The provisions of the CISG that are probably the most potentially 

problematic when applied to commodity contracts, such as those regarding avoidance 

rights in case of breach of contract, as well as provisions regarding remedies and events 

of impediment (or force majeure), are adopted with only a few minor modifications by 

the PLACL.792 In principle, therefore, the same remarks made in this writing regarding 

the need of a careful interpretation of these rules when applying them to commodity 

contracts should apply to the PLACL as well. 

In this regard, however, it is important to note that the PLACL, for the 

time being, are, to a great extent, a terrain of uncertainty. As the CISG very well 

illustrates, the problem of international harmonization of contract law is not resolved by 

the adoption of uniform rules: uniform application by courts and tribunals is much more 

relevant, and much more difficult to achieve.793 The future success of the PLACL will 

depend upon the ability of courts and scholars involved in its development in 

maintaining reasonable coherence when applying them. This is no small feat. 

 
792 Ibid., sec. III(d). 
793 Ibid., sec. II(b). 
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All things considered, therefore, particularly in more globalized 

markets, it would probably make more sense for parties willing to subject their contract 

to international contract soft law to refer to the PICC. The PLACL, at most, could be 

used as an argumentative tool to assist with the interpretation of the contract in specific 

situations.794 

  

 
794 See also ibid., sec. I. 
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3.2 Commodity sales and the rules of the CISG regarding contract 

formation 

3.2.1 Generally: CISG provisions that may differ from usual contract practices 

3.2.1.1 Consideration and ‘causa’ are not required 

It is a well-established fact that contracts governed by the CISG do not 

require consideration (as understood in common law legal systems).795 

There is no express indication that it is not necessary, but it is a known 

fact that the issue was discussed during the drafting of the CISG and the imposition of 

such a requirement was repeatedly rejected.796 

Scholars point out several provisions throughout the Convention that 

corroborate this understanding. Professor Honnold, for instance, underlines Article 

16(2) CISG, which indicates that an offeror making an irrevocable offer is bound even 

if no consideration is given by the offeree.797 

Contrary to what an American court once decided,798 the fact that 

Article 4 CISG leaves for domestic law matters of validity does not mean that domestic 

law that would be applicable pursuant to private international law controls this issue. 

Article 16(2)(a) is said to preempt799 the matter.800 

Professor Butler draws attention to Article 29(1) CISG, which states 

that “[a] contract may be modified or terminated by the mere agreement of the parties.” 

The absence of any reference to consideration is a clear indicator that the Convention 

imposes no such validity requirement.801 The Secretariat Commentary expressly 

 
795 Milena Djordjevic, “Commentary to Article 4,” in UN Convention on Contracts for the International 
Sale of Goods (CISG), ed. Stefan Kröll, Loukas Mistelis, and María del Pilar Perales Viscasillas, 2nd ed. 
(Munich: C. H. Beck, 2018), 72; Martin Schmidt-Kessel, “Commentary to Articles 11-13,” in 
Commentary on the UN Convention on the International Sale of Goods (CISG), ed. Ingeborg Schwenzer, 
4th ed. (Oxford: Oxford University Press, 2016), commentary to Article 11, para. 13; Schroeter, 
“Commentary to Articles 14-25”, Introduction to Articles 14-24, para. 3. 
796 Petra Butler, “The Doctrines of Parol Evidence Rule and Consideration - A Deterrence to the Common 
Law Lawyer?,” in Celebrating Success: 25 Years United Nations Convention on Contracts for the 
International Sale of Goods (UNCITRAL - SIAC Conference, Singapore: Singapore International 
Arbitration Centre, 2005), 62, www.cisg.law.pace.edu/cisg/biblio/butler4.html#iv. 
797 Honnold, Uniform Law for International Sales, 305. 
798 Geneva Pharmaceuticals Tech. Corp. v. Barr Labs. Inc. (CLOUT Case 579), 51 CLOUT 8 (U.S. 
District Court for the Southern District of New York, United States 2002). 
799 “Preemption,” in this context, means the displacement of rules of domestic law by the CISG, which is 
said to occur whenever the CISG has a provision covering the matter. See Joseph M. Lookofsky, 
Understanding the CISG in the USA, 2nd ed. (Hague: Kluwer, 2004), 22–28. 
800 Honnold, Uniform Law for International Sales, 305. Accord, but under a different reasoning: 
Schroeter, “Commentary to Articles 14-25”, Introduction to Articles 14-25, para. 3. 
801 Honnold, Uniform Law for International Sales, 307; Butler, “The Doctrines of Parol Evidence Rule 
and Consideration - A Deterrence to the Common Law Lawyer?,” 62–63. 
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indicates that this provision has the effect of “overcoming the common law rule that 

‘consideration’ is required.”802 

Professor Honnold also points out that other mechanisms of 

contractual adjustment exist under the CISG that require no consideration from the 

promisee: Article 47(2) and 63(2) (which provide for the extension of the period of 

performance), Article 48(2) (acceptance of delayed performance), Article 65(1) 

(specification of form, measurement or other features of the goods). He goes as far as to 

conclude that the rejection of consideration “as a barrier to enforcing the agreement” is 

a general principle on which the Convention is based in the sense of Article 7(2) 

CISG.803 

Similar observations can be made in relation to the requirement 

identified in many civil law legal systems as ‘cause.’804 The rationale is the same: the 

CISG contains no such requirement,805 and the Convention governs the formation of 

contracts, meaning that it displaces domestic law rules regarding the same subject 

matter.806 The term ‘cause’ however, has multiple meanings807 and, depending on the 

context in which it is used, it does not cast effects only in relation to contract 

formation.808 Therefore, even if the absence of ‘cause’ itself cannot be argued under 

domestic law in a contract governed by the CISG as a deficiency related to the 

formation of the contract, it seems possible that issues involving these other concepts of 

‘cause’ could still attract domestic legal rules of validity that would be left to domestic 

law by force of Article 4 CISG – e.g., cases of extreme disparity between performance 

and counter-performance, which in French law could reportedly be framed as referring 

to ‘cause,’ or situations where the cause of the contract is deemed illegal.809 

3.2.1.2 The price need not be agreed 

The parties must have reached agreement on a minimum core of 

elements so that a contract is formed. The provision more directly related to this issue is 

Article 14 CISG, which states that 

 
802 Uncitral Secretariat, “Guide to CISG Article 29,” in Commentary to the CISG (New York: United 
Nations, 1979), para. 3, www.cisg.law.pace.edu/cisg/text/secomm/secomm-29.html; Butler, “The 
Doctrines of Parol Evidence Rule and Consideration - A Deterrence to the Common Law Lawyer?,” 62. 
803 Honnold, Uniform Law for International Sales, 307; Butler, “The Doctrines of Parol Evidence Rule 
and Consideration - A Deterrence to the Common Law Lawyer?,” 62. 
804 Djordjevic, “Commentary to Article 4,” 72; Schmidt-Kessel, “Commentary to Articles 11-13”, 
commentary to Article 11, para. 13, fn. 46. 
805 As opposed to the PLACL, for instance. See Section 3.1.10. 
806 Djordjevic, “Commentary to Article 4,” 72. 
807 For instance, “cause” in the context of this Subsection means something entirely distinct from what I 
refer to as “causa” in Section 2.2.5 to argue that futures contracts are used for a purpose that is 
predominantly not to promote the sale and purchase of goods. For a discussion about this distinction, see 
Antonio Junqueira de Azevedo, Negócio Jurídico - Existência, Validade e Eficácia, 4th ed. (São Paulo: 
Saraiva, 2008), 153–55. 
808 Schwenzer, Hachem, and Kee, Global Sales and Conctract Law, para. 9.07; Muñoz Lopez, Modern 
Law of Contracts and Sales in Latin America, Spain, and Portugal, 79–86. 
809 Schwenzer, Hachem, and Kee, Global Sales and Conctract Law, para. 9.09; 9.11. 
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“[a] proposal for concluding a contract (…) constitutes an offer if it is 

sufficiently definite and indicates the intention of the offeror to be bound 

in case of acceptance. A proposal is sufficiently definite if it indicates the 

goods and expressly or implicitly fixes or makes provision for 

determining the quantity and the price.” 

Although the quoted provision refers to the minimum elements for a 

proposal, it seems reasonable to assert that it does establish some boundaries to the 

minimum contents of the contract itself. Indeed, it has been argued that this provision 

finds its roots in the “English court practice” that requires a contract to be sufficiently 

definite in order to be enforceable.810 

If the provision is to be taken literally, for an offer to be deemed as 

sufficiently definite, it is indispensable that the price may be determined. Article 14, 

however, is in apparent contradiction with Article 55.811 The latter contains a provision 

that addresses the situation where the price is left open: 

“Where a contract has been validly concluded but does not expressly or 

implicitly fix or make provision for determining the price, the parties are 

considered, in the absence of any indication to the contrary, to have 

impliedly made reference to the price generally charged at the time of the 

conclusion of the contract for such goods sold under comparable 

circumstances in the trade concerned.” 

Whereas Article 14 seems to indicate that, in order for a contract to 

exist, the price should at least be capable of being determined, Article 55 implies that 

the lack of a term providing for the determination of the price of the sale can be 

circumvented. 

The most widely accepted solution for this contradiction is admitting 

that the price is not strictly necessary: if the conduct of the parties is such that, under 

Article 8 CISG, it can be concluded that they intended to be mutually bound to a 

contract, the lack of an agreed price can be supplemented by application of Article 

55.812 This interpretation means that the Convention is in line with most legal systems, 

which admit the validity of open-priced contracts.813 

This matter is discussed in more detail in Section 3.6.1 below, but 

suffice it for now to say that the parties must be careful when negotiating to avoid 

becoming inadvertently bound to a contract. The fact that the contract is still incomplete 

is not per se sufficient to guarantee that it is still not binding to the parties. If the 

language used is such that a reasonable party of the same kind in the same position (i.e., 

 
810 Schroeter, “Commentary to Articles 14-25”, commentary to Article 14, para. 2. 
811 Uncitral, Digest of Case Law on the United Nations Convention on Contracts for the International 
Sale of Goods, 2016, 160: “As is revealed by the Convention’s travaux préparatoires, the interplay of 
articles 14 and 55 is one of the most difficult questions raised by the Convention.” 
812 Loukas Mistelis, “Article 55 CISG: The Unknown Factor,” Journal of Law and Commerce 25 (2005): 
296. 
813 Schwenzer, Hachem, and Kee, Global Sales and Conctract Law, para. 10.14-10.18. 
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using the standard of Article 8 CISG) would understand as showing the intent to be 

bound, it may be too late to simply interrupt the negotiations. 

Particularly in more complex contracts, where negotiations can take 

several rounds of conversation and matters may be addressed in ‘tranches’ as a practical 

way to organize the negotiation process, the parties are well-advised to make it clear 

whether they intend to be bound to a contract or consider that the terms already 

negotiated will only be binding upon them when all other terms are agreed (this is 

common practice in long negotiation, through the use of term sheets, memoranda of 

understanding and similar structures). This is not a particularity of the Convention – 

indeed a very similar concern is expressed by practitioners under English law, for 

example.814 

3.2.2 Forward contracts: provisions regarding the determination of the price, 

quantity and quality 

As mentioned in Section 0, forward contracts for the sale of 

commodities often include a peculiar type of clause regarding the determination of the 

price. Since these contracts are often made well in advance of the delivery periods, it is 

usually not desirable for the parties to determine a fixed price straight away. Instead, a 

clause will be included setting forth the rules for the future price determination. 

The simplest of these clauses will provide for an arithmetic calculation 

based on the publicly available market price of the commodity at a certain date or 

within a certain period (for instance, the prevailing price in a certain commodity 

exchange on a given day, or the average closing price for a 30-day period).815 A 

common arrangement is to use a publicly available reference such as the price 

prevailing in a commodity exchange adjusted by a discount or a premium. This 

occurred, for instance, in Valero v. Greeni Oy, a case decided under the CISG,816 where 

the agreed price was to be “NYMEX October Gasoline minus $0,1515/gal”. 

Another, more complex model, is a clause providing for a period of 

time within which the seller may give notice to the buyer stating the price, which must 

be based on the prevailing price of the commodity in a previously agreed commodity 

exchange. If the pricing period expires without action by the seller, the price will be 

determined in accordance with the prevailing market price in this exchange, on a 

predetermined date.817 

 
814 Richard Farnhill, “When Is an Agreement Binding If There Are Still Matters to Be Agreed?,” Allen & 
Overy  Website,  October  2,  2010,  www.allenovery.com/en-gb/global/news-and-
insights/publications/when-is-an-agreement-binding-if-there-are-still-matters-to-be-agreed. 
815 An example of a clause of this type, used in the context of oil trading, is given by Long, Oil Trading 
Manual, 16.3:9. 
816 Debevois, J., Valero Marketing v. Greeni Oy, Pace Law School Institute of International Commercial 
Law (US Federal District Court (New Jersey) 2006); Barry, Fuentes, and Jordan, Valero Marketing v. 
Greeni Oy (CLOUT Case 846), 83 CLOUT. 
817 For an example of such a clause on a forward contract for white sugar, see Kingsman, Sugar Trading 
Manual, Appendix 3, 4. 
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Provisions of these kinds are acceptable under the CISG.818 Article 

14(1) establishes that a proposal is sufficiently definite if it “expressly or implicitly 

fixes or makes provision for determining the quantity and the price.” There shall be no 

doubt that a clause such as the ones described above would fit this criterion, provided 

that it refers to parameters that are sufficiently specific as to allow for an unequivocal 

determination of the price, i.e., the exchange from where the price quote will be taken, 

the specific commodity type and subtype, if applicable, the delivery period and the 

procedure of the interactions between the parties in order to establish the date and time 

of the price determination.819 

Another kind of provision that is relatively common is a stipulation 

providing for some variability on quantities or quality grades, with predetermined 

reflexes on the contractual price. 

In relation to quantity, it is usual that an option (i.e., a unilateral 

prerogative) is granted to one of the parties to vary the quantity on a small percentage, 

usually to accommodate logistic needs, by increasing or decreasing the quantity of 

commodity initially sold. This kind of option is usually expressed on very synthetic 

terms – often by a simple “more or less x% at Buyer’s option” immediately after the 

stipulated quantity of the commodity being sold.820 The aggregate price of the sale is 

adjusted accordingly. 

This kind of provision too should pose no problem from the 

standpoint of the application of the Convention, since the incorporation of a purchase or 

sales option in a sales contract does not change its nature nor prevents the application of 

the CISG.821 Moreover, the price remains objectively determinable. 

As to the quality, the use of a grade permits that a certain variance on 

quality be previously agreed as acceptable, in the sense that the delivery of a commodity 

of lower quality (but within the grade) will not constitute a non-conformity, but 

nonetheless will cause the price to be adjusted in accordance with the quality of the 

goods finally delivered. 

An example of a quality grade clause can be found on the standard 

terms drafted by the SAL (Rule 106(b)(ii) – International Scale). Sugar tendered under a 

contract governed by this contractual term is expected to test for 96 degrees of 

polarization (a measure of purity). However, tenders of sugar between 95 and 96 

degrees must be accepted by the buyer, with a deduction being applied to the price (the 

applicable deduction shall be of 5.50% of the contract price for each full degree, to be 

 
818 María del Pilar Perales Viscasillas, La Formación Del Contrato En La Compraventa Internacional de 
Mercaderías (Valencia: Tirant lo Blanch, 1996), 350–51; Illescas Ortiz and Perales Viscasillas, Derecho 
Mercantil Internacional, 140. 
819 Perales Viscasillas, La Formación Del Contrato En La Compraventa Internacional de Mercaderías, 
352–53 admits that the price could even be unilaterally fixed by one of the parties, provided that it 
complies with the general principles of the CISG: good faith, reasonability and foreseeability. 
820 See Kingsman, Sugar Trading Manual, Appendix 3, 12 for an example of such a clause. 
821 Schroeter, “Commentary to Articles 14-25”, Introduction to Articles 14-24, para. 75. 
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calculated proportionally to the exact polarization of the tendered commodity). 

Likewise, tenders testing to up to 99.3 degrees of polarization are also possible, 

resulting in the price being increased, in accordance with a scale: for sugar testing 

between 96 and 97 degrees, 1.00% shall be added to the price for each full degree; for 

sugar testing between 97 and 98 degrees, a 1.25% shall be added for each full degree, 

and so on. 

Within the graded range, therefore, the buyer has no right to reject the 

sugar tendered, and the price will be adjusted accordingly (the actual range can, of 

course, be varied by the parties or entirely suppressed). This should not pose a problem 

for the application of the Convention since, also in this case, the price is objectively 

determinable once the test for polarization is made.822 For a more in-depth discussion of 

the effects of breaches regarding the quality of the goods under the Convention, see 

Section 3.3.5. 

3.2.3 Article 14 et seq. CISG and the formation of contracts within a commodity 

exchange 

I have argued above that sales originated from futures contracts should 

not be subject to the CISG unless the rules of the relevant exchange provide for the 

application of the Convention. Considering, therefore, that it is possible (at least 

hypothetically) that the Convention would govern contracts formed within a commodity 

exchange, I will explore the potential implications of the application of the CISG to the 

specific procedure through which such contracts are formed. 

As we have seen, the process of formation of a futures contract is sui 

generis in the sense that it occurs through an electronic system controlled by the 

exchange and is regulated by a series of previously existing contractual relationships 

(for instance, the contract regulating the terms of the FCM’s membership in the 

clearinghouse and the contract between the FCM and its client). 

The first paragraph of Article 14 CISG reads as follows: 

“A proposal for concluding a contract addressed to one or more specific 

persons constitutes an offer if it is sufficiently definite and indicates the 

intention of the offeror to be bound in case of acceptance. A proposal is 

sufficiently definite if it indicates the goods and expressly or implicitly 

fixes or makes provision for determining the quantity and the price.” 

I shall analyze separate blocks of the text in order to test it against the 

remarks previously made about the formation of futures contracts. 

 
822 For a case under the CISG where the parties had agreed on a quality grade affecting the price of the 
goods, see Melba, Chinchilla furs case (CLOUT Case 106), 8 CLOUT 4 (Austria Supreme Court 1994). 
On this case, the quality grade was set in broad qualitative terms (the price was to be between 35 and 65 
German marks, for furs of average or superior quality). The Court found that the grade was sufficiently 
defined to be applicable and arbitrated the price in accordance with the furs delivered by the seller. 
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The article begins by stating that an offer must be “a proposal for 

concluding a contract,” and that this proposal shall be “addressed to one or more 

specific persons.” 

On the days before the transition to fully electronic trading systems, 

the process of offer and acceptance in commodity exchanges was carried out on ‘pits’ or 

‘rings,’ physical spaces where brokers would signal and/or state aloud the orders 

received by their clients in search of a contractual counterparty, whose answer in 

acceptance was to be done in a similar fashion.823 This procedure can be safely 

described as a succession of offer and acceptance. The context – mainly, the fact that 

the offering and accepting signs and/or cries were uttered by traders in a pit or ring that 

existed for the sole purpose of allowing a specific kind of trading – should be a clear 

enough indicator that the initial act by a floor broker looking for a counterparty was a 

“proposal for concluding a contract,” and that it was addressed to the persons present at 

that time on the trading floor.824 

The caveat in relation to this process regards the lifespan of the offer. 

The CISG provides for four clear ways an offer can cease being effective: withdrawal 

(Article 15), revocation (Article 16), rejection by the offeree (Article 17) and expiry of a 

deadline set by the offeror (Article 18(2)825). There is, however, no precise indication of 

a timeframe for acceptance when the offer itself does not contain a deadline for 

acceptance. The rule of Article 18(2) is as follows: 

“An acceptance of an offer becomes effective at the moment the 

indication of assent reaches the offeror. An acceptance is not effective if 

the indication of assent does not reach the offeror within the time he has 

fixed or, if no time is fixed, within a reasonable time, due account being 

taken of the circumstances of the transaction, including the rapidity of the 

means of communication employed by the offeror. An oral offer must be 

accepted immediately unless the circumstances indicate otherwise.” 

The rule for the cases where “no time is fixed,” therefore, is that 

acceptance must be given “within a reasonable time,” and that whenever the offer is 

made orally, acceptance must occur “immediately” unless the circumstances indicate 

otherwise. 

This is precisely what happened in a trading pit: offers stated aloud 

contained no deadline for acceptance, but usage was that their effectiveness lasted only 

for a very short span. If no one shouted back their acceptance immediately after the 

offer was made, the offer lost its effectiveness and could no longer be accepted.826 In 

other words, it expired immediately, and arguably there was no circumstance indicating 

 
823 Hieronymus, Economics of Futures Trading, 33–35. 
824 Fisher and Hains, “Futures Market Law and Practice and the Vienna Sales Convention,” 541. 
825 This case contemplates an exception, however, which is the possibility of the offeror “reinstating” the 
offer by confirming a late acceptance by the offeree, as provided by Article 21. 
826 Fisher and Hains, “Futures Market Law and Practice and the Vienna Sales Convention,” 536–37. 
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otherwise, that could be construed as a customary derogation from the rule of Article 

18(2). 

As we have seen, however, all important commodity exchanges have 

completed their transition to electronic trading systems. Currently, within these systems, 

the process of contract formation begins with an order, either to buy or to sell, being 

placed in an electronic system maintained by the commodity exchange. This is done 

purely by electronic interactions: it does not require floor brokers being present on a 

physical place, nor visual or linguistic utterances between persons. 

Once an order is placed through the electronic system of a 

commodities exchange,827 it is processed by the system, and one of two things may 

occur: if there is another order, previously registered, that is a perfect match for the new 

order being placed, the system will match both orders, and a trade will have been 

completed. The resulting contract will be sent to the clearinghouse, where it will be 

cleared. If, however, there is no previous order that matches with the new one, the new 

order will be registered in the system, where it will await until it is withdrawn,828 or 

until some other subsequent matching order is placed and a trade is completed. 

Until one of these two things (withdrawal or execution) takes place, 

the placed order will keep showing in the order book, visible to all persons connected to 

the exchange system. One interesting feature of the system is that the person who placed 

the order is unable to know who will receive the offer made. Since in principle there is 

no universally set time limit for the order to remain open, the composition of the group 

of persons and entities who would be entitled to accept the offer – all of those registered 

as members of the clearing organization – may vary after the order is registered and 

before it is withdrawn. This means that there could in principle be arguments in the 

sense that this proposal is not addressed to “one or more specific persons,” which, in 

turn, could lead to the proposal being not considered as an order, but, instead, as a mere 

invitation to make offers, pursuant to Article 14(2) CISG. 

Article 14(2) states that “[a] proposal other than one addressed to one 

or more specific persons is to be considered merely as an invitation to make offers, 

unless the contrary is clearly indicated by the person making the proposal.” If we cannot 

clearly say that the proposal is indeed addressed to one or more specific persons, we 

 
827 The electronic system that manages the orders on an exchange is basically formed by software 
components that implements a communication protocol for the exchange of data between the servers ran 
by the exchange and terminals installed on computers on the premises of each member of the exchange. 
The general description of this system resembles very much the description of the Electronic Data 
Interchange protocols referred by the CISG doctrine as one of the electronic means through which 
contracts can be made. See, for instance: Schroeter, “Commentary to Articles 14-25”, Introduction to 
Articles 14-24, para. 50; and Perales Viscasillas, La Formación Del Contrato En La Compraventa 
Internacional de Mercaderías, 166–67. 
828 Rigorously speaking, it is also possible to issue orders programmed to expire at a certain time and/or 
date. Therefore, those orders can also expire without being executed or withdrawn. The effects of the 
expiration of an order, however, are the same as the effects of the withdrawal. I will, therefore, ignore the 
distinction for the sake of simplicity. 
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would have to determine whether the person making the proposal clearly indicated that 

her proposal is an offer. 

It is submitted that whenever someone places an order for a trade in an 

electronic system maintained by a commodity exchange, this person is unequivocally 

making (or accepting, as we shall see) an offer. One reason why this should be so is that 

although the person making the proposal cannot be sure as to the members of the group 

of persons or entities who will receive it, such person has to know that there is a group 

of persons entitled to have access to the order book (the members of the exchange) and 

that only an even more limited group of members will be in a position to accept it (the 

members of the clearing organization). That the group of addressees is determined by 

restrict qualities so as to limit its extension is a criterion accepted by commentators to 

establish that they are “specific persons” to the effect of Article 14(1) and (2).829 

Another, stronger, argument in favor of the notion that an order so 

placed expresses indeed the intention to be bound to a contract is that the way the 

electronic systems work creates a situation where someone placing an order through it 

will most likely be contractually bound to a rulebook that establishes that any active 

order can, at any moment, be matched with a newer order, resulting in a contract being 

automatically formed, without opportunity for second thought.830 It is to say, the 

binding effect of an order is either contractually preestablished, or is so evident that no 

reasonable person in the circumstances can plausibly argue that it was not aware about 

it. The circumstances of the act do not clearly figure on Article 14(2) as a criterion to 

determine that a proposal that would otherwise not be binding becomes an offer, but it 

is submitted that they would have to be taken into account by force of Article 8(1) and 

(2) CISG. 

These very same circumstances also make it clear that the intention of 

the person placing an order in the system is to enter into a contract, should anyone place 

a matching order in the same system. There is no other plausible reason why someone 

would place an order in the exchange system, other than the desire of entering into a 

contract. 

Another feature of the utilization of an electronic system to manage 

orders is that, because of the way such systems work, the distinction between offers and 

acceptances becomes quite blurry. Let us imagine that trader “A” wants to place a 

purchase order for 1,000 barrels of Brent crude oil in ICE Futures Europe. Before 

deciding at what price she will try to trade, “A” may want to take a look at the offer 

book, to find out that the book shows a previous sell order placed by someone else 

selling the same commodity for, say, US $80.00 a barrel. “A,” then, willing to accept 

this price, tells her FCM to place an order for the purchase of the barrels for US $80.00 

per barrel. This act, it is submitted, can be considered an act of acceptance of a 

 
829 Perales Viscasillas, La Formación Del Contrato En La Compraventa Internacional de Mercaderías, 
290. 
830 Ferrari, “Commentary to Articles 14-24,” 227–28. 
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preexisting offer. Suppose, however, that trader “B” did just the same thing – i.e., told 

his FCM to place a purchase order for 1,000 barrels at US $80.00 the barrel, after 

having seen the same sell order on the book. Suppose that “B” pressed the ‘confirm’ 

button a fraction of a second before “A” did the same (or that “B” has a faster internet 

connection than “A’s”). “B’s” order arrives first at the central computer and gets 

executed first; it arguably functions as an acceptance of the offer previously made. “A,” 

however, will not receive an error message stating that her acceptance was rejected for 

having arrived late; what she meant as an act of acceptance will be interpreted by the 

system simply as a new offer to purchase. It obviously can no longer be matched against 

the order “A” had seen registered in the book, because that order has already been 

matched with “B’s” order. If there is another order in the book waiting ‘in line,’ that 

happens to be compatible with “A’s” order, the system will match them, and a trade will 

result therefrom. “A” will have “accidentally” accepted an offer that she might have not 

even seen or known about. On the other hand, if there exists no other order in the book 

that can be matched with “A’s” order, it will be registered in the book so that other 

people can see and “accept” it. In other words: “A’s” order, issued with the intention of 

functioning like an act of acceptance, will instead function like a new offer. 

Another feature of futures contracts that represent a departure of the 

regime designed in the CISG is the clearing procedure.831 Although it might be argued 

that the clearing is not a part of the process of contract formation of futures contracts,832 

it is submitted that the correct understanding is that it is. This is reinforced by the fact 

that all contracts entered into through a commodity exchange are supposed to be 

cleared; that clearing currently happens virtually simultaneously to the contract 

formation; that clearing leads the parties to assume the positions that they will maintain 

during the whole lifespan of the futures contract (during which their rights and 

obligations will be to the clearing organization alone); and that clearing is an 

intermediate part of the process that result in the parties that are going to act as deliverer 

and receiver of actual goods (if the contract is not liquidated for a price differential) 

being later matched. 

On the novation system, the clearinghouse cannot be said to strictly 

participate on the offer-acceptance rite, but in the open offer system, the clearinghouse 

accepts any offers that have already been accepted “in principle” by another market 

participant acting on the same market. If we once more resort to the example trade 

between “B” and the undisclosed seller, one point that can be emphasized is that it 

 
831 It is important to state, however, that the fact that the process of formation of a contract does not 
correspond strictly with the provisions of the Convention should not be construed to mean that the 
Convention does not apply to a contract so formed. In this regard, see Perales Viscasillas, La Formación 
Del Contrato En La Compraventa Internacional de Mercaderías, 120–24; and Ferrari, “Commentary to 
Articles 14-24,” 218–19. 
832 This, for several reasons: firstly, in the open offer system, the formation of a futures contract remains 
“suspended” until the clearinghouse accepts the trade for clearing. However, a more abstract observation 
can also be made, in the sense that if sales contracts originated from futures contracts are only formed if 
and when delivery becomes due, and the clearinghouse matches deliverers and receivers, then clearing 
would have nothing at all to do with the process of contract formation. 
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would be cleared upon execution (because ICE Clear US, for example, functions on an 

“open offer” mechanism), resulting in two contracts being formed, one between “B’s” 

FCM and the clearinghouse, and another between the other trader and the clearinghouse. 

Either by novation or by entering into the contract directly with both 

sides of a trade, the clearinghouse interposes itself as the counterparty of the two market 

participants who initially set the offer/acceptance mechanism in motion. 

However, the role of the clearinghouse is a sui generis one, insofar as 

it is not commercially interested in the specific terms of the offer. The clearinghouse 

does not expect to either receive or deliver goods, nor to receive or make payment of the 

price; some clearinghouses do such things, but even when they do, they do it for the 

primary benefit833 of other persons or entities. The clearinghouse acts, in this sense, 

more as a special type of guarantor than as a party to a sale.834 It is indeed of the nature 

of the position of the clearinghouse that the sum of all transactions it enters into as a 

result of the clearing process always be zero, meaning that, in the aggregate, it never 

makes profits or losses from the trades it enters into835 (commercially, its position, in 

the aggregate of all contracts it is a party, is always neutral). Although it positions itself 

as buyer or seller, the real intention of the clearinghouse, as well as the economic 

function it plays, is neither buying nor selling. On the other hand, it is unquestionable 

that the clearinghouse intends to be bound to every contract that it agrees to clear – this 

is, arguably, the definitive trait of a centralized counterparty. 

As to the offer being “sufficiently definite,” any order placed in an 

exchange will essentially comply with this requirement if it is to be adequately 

processed by such exchange. Once the party has chosen the commodity she will trade, 

and whether the offer is one for the purchase or the sale of such commodity, the only 

other variable parameters of the offer will be the delivery period and the price. Since in 

most cases even the quantity of product is predetermined in the standard contractual 

terms, the only way to vary the quantity is by making multiple purchases or sales. 

Formally speaking, therefore, the quantity is not a variable parameter of the offer being 

made. 

Any order that does not comply with these very minimum 

requirements cannot be placed in the electronic system; such an intended order will 

never make into the system, never getting to be known by the other market participants. 

In practice, it cannot exist. This ensures that any offers that are registered on the order 

book will always be sufficiently definite so as to be considered as a valid offer under 

Article 14(1) – the goods, the quantity and the price will always be clearly known for 

everyone involved. 

 
833 Of course, the clearinghouse may receive compensation for playing its role. 
834 Depending on how the clearinghouse is structured, it may be the actual party directly delivering goods 
(usually through documents such as bills of lading) and making payments. The clearinghouse may even 
invoice the counterparties for deliveries made. For more on the mechanics of clearing, see Section 0. 
835 Hieronymus, Economics of Futures Trading, 46. Clearinghouses can make profits by charging fees for 
the service they provide, but not commercial profit from the trades they clear. 
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Further elaboration is necessary if we accept the position that futures 

contracts are not sales contracts, but rather agreements to either purchase or sell a 

commodity in the future, which may also be closed out until its maturity date (it is 

submitted that this is the case – see Section 2.2.5). 

If this is the case, then we must also accept that the process of 

formation of the purchase and sale contract includes some additional steps that are not 

present on the formation of a “classic” sale. If we consider the futures contract as an 

agreement that can be liquidated without ever resulting on the formation of a sales 

contract, then we must concede that the sales contract itself is only formed if and when 

the last trading day elapses and the futures contract remains open (i.e., not liquidated by 

the parties by entering into an opposite transaction). Then, and only then, it becomes 

possible to speak of an obligation to deliver, and of a corresponding obligation to pay 

the price. In order to test this hypothesis, we may consider each step of the contract 

formation, from the last to the first, in order to find out the moment when a party 

becomes irrevocably bound to the contract. 

As we have seen on Section 2.2.4, if the futures contract is not 

liquidated financially, the clearinghouse will match all the existing open positions for a 

given commodity and a given delivery period, and only then deliverers and receivers 

will become known to each other. This would be the time when a sales contract – a 

contract where one of the parties must transfer the property of certain goods to the other, 

and the other party must pay the price – comes into existence; likewise, this would be 

the moment when the contract formation, as a process, ends. 

The parties do not actively participate in this last step – the matching 

made by the exchange between deliverers and receivers. As mentioned before, the 

clearinghouse does everything: the parties do not get to choose their counterparties, and 

if the sale contract is to be distinguished from the futures contract, not even the price of 

the sale contract is left for the parties to decide (a more detailed account of how and 

why this is so can be found in the last paragraphs of Section 2.2.5). Interestingly, the 

sale contract that is formed as a result of a futures transaction will exist between two 

parties (or three, if we consider the clearinghouse in the situations where it remains as 

an interposed party) who will probably not have bargained between themselves, and the 

sale will be made for a price that was not what the parties offered or asked when they 

first entered into a futures contract. In this sense, the contractual parameters of the final 

sales contract depend wholly on terms that have not been negotiated by the parties. 

Moving one step behind, it was also seen that during the existence of 

the futures contract, although the FCM may close out an open position at any time up 

until the commencement of the delivery period, it cannot simply walk away from its 

obligations to cover margin calls or pay any price differences if the price of the 

commodity has moved against their position. The cost of closing out a position (or the 

profit made by closing out a position) changes in accordance with the variation of the 

price of the commodity, something that is outside of the sphere of influence of the 



182 
 

party.836 For the good or for the bad, the party is already bound to its contractual 

position since the trade is first entered into. 

This takes us to the initial moment of the contract formation, which is 

the placement of orders in the exchange system, for the formation of the futures 

contracts. Therefore, even if the futures contract is something different from the sales 

contract that may or may not be formed later on, the moment when the parties become 

bound to a transaction that may eventually lead to the formation of a sales contract is the 

same offer-and-acceptance process that forms the futures contracts. 

Such peculiar process could pose a question as to whether a contract 

that has been formed in a way that is not one of a traditional offer and acceptance 

method that permeates the Convention should, for this reason, be excluded from its 

scope of application. This question, of course, does not apply solely to the case of 

contract formation in exchanges. Indeed, the rules of the Convention regarding the 

formation of contracts have been said to be somewhat archaic and not up-to-date with 

procedures currently adopted for the formation of contracts in international trade.837 On 

the other hand, it is also true that these rules are flexible to some extent to accommodate 

the needs and particularities of current practices.838 However, most importantly, the 

mainstream position is in the sense that contracts formed pursuant to procedures that do 

not correspond to the offer-and-acceptance procedures described by the CISG are also 

governed by the Convention.839 

Likewise, even if one accepts that futures contracts are not sales 

contracts, but rather “agreements to make a contract,” this must also not prevent the 

CISG from governing the resulting sales contract.840 

3.2.4 Agency and the CISG: potential issues involving the situation of the FCM when 

acting as agent of a client 

In Section 2.2.3, I described the relationship between FCM and client 

as resembling in many ways that of an agency agreement where the principal is 

undisclosed, or as a ‘commission contract’ where the agent operates for its own account. 

The recognition that such relationship is one of agency bears at least 

two important consequences, which I have already briefly mentioned: the first regards 

the determination of the parties to the contract that is formed as a result of the action of 

 
836 This is an assumption based on a market that works according to what is expected. Of course, it is 
possible to imagine a situation where a party has such an important position in the market that its 
decisions may materially affect the price of the commodity it is trading with. However, this would be an 
anomaly, and one role of both external regulators and the exchange itself, exercising its powers as a self-
regulated entity, is to avoid such situations, because they negatively impact one of the main functions of 
any exchange, which is allowing for price discovery. 
837 Tripodi, Towards a New CISG, 36–38. 
838 Ingeborg Schwenzer and Florian Mohs, “Old Habits Die Hard: Traditional Contract Formation in a 
Modern World,” Internationales Handelsrecht 6 (2006): 246. 
839 Perales Viscasillas, La Formación Del Contrato En La Compraventa Internacional de Mercaderías, 
120–24; Ferrari, “Commentary to Articles 14-24,” 218–19. 
840 Schroeter, “Commentary to Articles 14-25,” 241. 
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the agent. The second refers to the application of Article 1(2) CISG, to the effect of 

excluding the application of the Convention to the contract resulting from the actions of 

the agent when such agent has a place of business in the same member state as the 

contractual counterparty, since the place of business of the undisclosed principal is 

unknown to the counterparty. 

As mentioned, since the Convention expressly restricts its own 

application to sales contracts,841 it does not contain any provisions related to agency 

agreements, and therefore it is widely accepted that agency agreements are not governed 

by the CISG.842 The prevalent position seems indeed to be in the sense that whenever a 

sales contract results from the action of an agent, the aspects of the transaction that 

relate to the agency agreement or to its effects must be left to the national law applicable 

pursuant to private international law.843 

An interesting caveat has been made in certain occasions, however, in 

the sense that the determination as to whether a certain person is or is not acting as an 

agent is a matter of interpretation of the declaration of such person – a matter that falls 

within the scope of the Convention. Therefore, whenever an agent is involved in the 

process of contract formation, there will be two issues to determine, and each will be 

subject to a different set of rules: the issue as to whether the agent had powers to bind 

the principal falls outside of the scope of the CISG and is left to domestic law (or to 

applicable instruments of international law); however, the issue as to whether or not the 

agent was acting in such capacity when intervening to form the contract is subject to the 

CISG.844 

This is important because, in the end, the answer to the second issue 

will determine if the contractual party of the sales contract is the principal or the person 

claiming to have acted as agent. If it is found that the purported agent was acting on his 

own behalf, then ultimately the situation will be the same as if an agency agreement did 

not exist. 

It is interesting to grasp the implications of this understanding when 

considering the role played by FCMs in the formation of contracts in a futures 

exchange. If importance is to be given to the contents of the declaration of the person 

that may be acting as an agent, it is submitted that FCMs must be deemed to be acting 

as principals, not as agents. 

The reasons why this is so are discussed in detail in Section 2.2.3, 

where the modus operandi of FCMs in this particular role is described: they are the very 

same reasons why I have also submitted that FCMs, in this case, act as agents for 

 
841 As per Article 1(1). 
842 Stefan Kröll, “Selected Problems Concerning the CISG’s Scope of Application,” Journal of Law and 
Commerce 25 (2005): 42. 
843 Mistelis, “Commentary to Article 1,” 34–35. 
844 Kröll, “Selected Problems Concerning the CISG’s Scope of Application,” 42–43; Agricultural 
products case (CLOUT Case 605), 55 CLOUT 4 (Austria Supreme Court 2001). 
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undisclosed principals. In short, FCMs do not state, during the process of contract 

formation, whether they are acting as agents or as principals (this in fact does not 

depend on the FCM’s decision – no occasion is offered for such disclosure to be made, 

particularly when the contract is formed through electronic means). Even if a potential 

counterparty has reasons to suspect that a FCM is acting in a given transaction as an 

agent, it will not be practically feasible for such counterparty to determine whether this 

is the case, or to know the identity of the principal. 

Moreover, it is submitted that both ways of reasoning lead to the same 

conclusion: the FCM shall be regarded as bound to the contract as if it were acting as a 

principal. 

3.2.5 Incorporation of standard terms by simple reference 

It is very common in the commodity industries that contracts 

incorporate standard terms by reference. In futures trading, this goes without saying, as 

all contracts are essentially standardized, as we have seen. Even spot and forward 

contracts, however, which are traditionally negotiated on an individual basis, usually 

rely heavily on standard clauses. These standard clauses may either have been drafted 

by an industry association such as the RSA, the SAL, the GAFTA or the FOSFA, or 

may have been drafted by one specific company and adopted to become a de facto 

standard.845 

One example of incorporation of terms by reference can be seen on 

the following sample clause cited on the Sugar Trading Manual:846 

“This contract is subject to the Rules of The Refined Sugar Association as 

fully as if the same had been expressly inserted herein, whether or not 

either or both of the parties to it are members or are represented by a 

member or members of the Association. In case of any alteration written 

or typed on the face of this contract which is inconsistent with the rules 

such written or typed alteration shall prevail.” 

The utilization of standard terms does not constitute, per se, a problem 

in relation to the applicability of CISG to these contracts. The CISG-AC Opinion No. 

13 has taken the position that the incorporation of standard terms to contracts governed 

by the CISG is compatible with the rules of CISG regarding contract formation.847 In 

accordance with Opinion No. 13, standard terms should be deemed to have been 

included in the contract “where the parties have expressly or impliedly agreed to their 

inclusion at the time of the formation of the contract and the other party had a 

reasonable opportunity to take notice of the terms.” 

 
845 In this regard, Bridge, “Uniformity and Diversity in the Law of International Sale,” 61 mentions that 
standard forms drafted by BP and Shell play a dominant role as “de facto” market standards in string 
trading in the oil market. 
846 Kingsman, Sugar Trading Manual, App. 3, 7. 
847 CISG Advisory Council, “Opinion No. 13, Inclusion of Standard Terms under the CISG,” January 20, 
2013, para. 1. 
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One aspect of the adoption of standard terms by reference in 

commodity contracts is the notion of “reasonable opportunity,” which must be given by 

one party to the other “to take notice of the terms.” As per the black letter rules of the 

aforementioned Opinion, “[a]mongst others, a party is deemed to have had a reasonable 

opportunity to take notice of the standard terms”: 

“3.1. Where the terms are attached to a document used in connection 

with the formation of the contract or printed on the reverse side of that 

document; 

“3.2. Where the terms are available to the parties in the presence of each 

other at the time of negotiating the contract; 

“3.3. Where, in electronic communications, the terms are made available 

to and retrievable electronically by that party and are accessible to that 

party at the time of negotiating the contract; 

“3.4. Where the parties have had prior agreements subject to the same 

standard terms.” 

In accordance with the Opinion no. 13, these rules apply equally to 

standard terms “drafted by an industry organisation for general use in the trade” and to 

“standard terms used by one of the parties” (i.e., those unilaterally drafted by one of the 

parties).848 The opinion does not seem to make a clear distinction between these two 

cases, but it apparently focuses in dealing with standard terms drafted by one of the 

parties. 

For instance, the case cited to support the notion that mere reference is 

insufficient to valid incorporation (the “Austrian Propane case”849) seems to refer to a 

situation where the standard terms were drafted by the party and were not easily 

available to the offeree. The decision found that the seller could not present evidence 

that the buyer had had the opportunity to take knowledge of the contents of the standard 

terms that the seller purported to have been incorporated to the contract. 

Likewise, when concluding that the offeree should not have the 

burden of requesting a copy of the standard terms when the offeror wanted to 

incorporated them to the contract, Opinion No. 13 leans upon an argument posed by 

Professor Magnus, which was also based on a situation where one of the parties wanted 

to incorporate their own standard terms to a contract.850 The argument went in the sense 

that since it was this party’s interest to have their standard terms incorporated, it was 

their burden to facilitate them to the other party.851 

 
848 Ibid. 
849 Kropfitsch, Dr., Propane case (CLOUT Case 176), 13 CLOUT 3 (Austria Supreme Court 1996). 
850 CISG Advisory Council, “Opinion No. 13,” para. 2.8. 
851 Ulrich Magnus, “Incorporation of Standard Contract Terms under the CISG,” in Sharing International 
Commercial Law across National Boundaries: Festschrift for Albert H. Kritzer on the Occasion of His 
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This, of course, makes sense when the terms have been unilaterally 

drafted by one of the parties. The situation is arguably very different, however, when 

the standard terms incorporated have been drafted by well-known trade associations. 

These terms are usually publicly available, often for free or upon payment of a fee that 

is supposedly well within the financial reach of the participants on such trades. They 

usually refer to core aspects of the trade and are repeatedly incorporated in contracts 

within the industry. Moreover, it is expected that these terms will be reasonably well-

balanced since the associations that draft them are supposedly impartial, meaning that 

its incorporation into a contract is more due to the practical reason of saving time and 

efforts than because they favor the interests of one of the parties. 

This therefore becomes a point of attention whenever a commodity 

contract containing such a provision is to be analyzed under the light of the CISG: the 

parties usually assume that everyone knows what these references are about. To 

illustrate: in a sale of sugar, it is expected that traders will know what references to the 

“Rules of the SAL” or to the “Sugar No. 11 Contract” mean. Consequently, no one is 

particularly concerned in providing opportunities for the counterparty to take notice of 

the standard terms they intend to incorporate into the contract. Neither is it common for 

the parties to attach the standard terms to the other party via e-mail (something that 

Opinion No. 13 considers as sufficient to determine that the standard terms have been 

validly incorporated to the contractual terms, as per its paragraph 3.5) when it comes to 

standards drafted by trade associations or by well-known commodity exchanges such as 

ICE Futures US. Paragraph 3.4 of the Opinion deems as sufficient opportunity to take 

notice of the standard terms that these terms are made available on the Internet, but 

there is a caveat in the Opinion in the sense that this would be particularly true when the 

contract is entered into through the website,852 which will not be the case for most spot 

and forward commodity contracts. Finally, the black letter rule 3.4 of Opinion No. 13 

states that standard terms may be deemed validly incorporated when “the parties have 

had prior agreements subject to the same standard terms.” However, this still requires 

that the incorporation of the standard terms had been valid on these previous instances, 

as the CISG-AC makes clear on its comment to item 3.4. 

Commenting a German judgment that determined that a party had the 

burden to enclose standard terms with the order confirmation,853 Schmidt-Kessel made a 

similar point, stating that this “[did] not do justice to commercial practice,” also 

 
Eightieth  Birthday  (London:  Wildy,  Simmonds  &  Hill,  2008),  320, 
http://cisgw3.law.pace.edu/cisg/biblio/magnus3.html. 
852 See, however, Schrijvershof BV v. FV Producciones Origen SL, Pace Law School Institute of 
International Comercial Law (Rechtbank Rotterdam (Netherlands) 2015), where a reference to the 
website where the standard terms could be found was deemed as sufficient for the valid incorporation of 
standard terms unilaterally drafted by the seller. 
853 Machinery case, Pace Law School Institute of International Commercial Law (Bundesgerichtshof, 
Germany 2001). 
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mentioning that better-known terms such as those contained in the GAFTA 100 contract 

and the rules of the SAL should not be subject to a “duty to transmit.”854 

In this context, it might well be that one specific inexperienced trader 

entering into a contract has never actually read the incorporated standard terms, thus 

having no knowledge of their contents. However, provided that the reference to a 

certain set of standard terms is clear enough, it is submitted that a claim from a party in 

the sense that it was unfamiliar with the terms, or that their contractual counterparty did 

not attach the rules when sending the “trade confirmation” (the negotiated contractual 

terms referring to a certain set of standard terms), or even that such trade confirmation 

did not contain an Internet hyperlink to the terms mentioned therein, would bear very 

little credibility in the context of a dispute and therefore should not be admitted, by 

force of Articles 8(1),855 8(2), 8(3)856 and, possibly, 9(1), in the case of traders who had 

already established a practice between them to incorporate standard terms by 

reference,857 or 9(2) CISG. The same rationale can be (and has been) applied to other 

well-known standard terms such as the Incoterms: a clear reference to a CIF or FOB 

Incoterm should not be disregarded only because the full text of the Incoterms has not 

been exchanged by the parties, and it is submitted that an argument in this sense would 

not sound credible to courts and tribunals except perhaps in the most exceptional 

circumstances.858 

Another requirement recognized by Opinion No. 13 for the valid 

incorporation of standard terms is clarity. Item 5 states that 

“[a] reference to the inclusion of standard terms and the standard terms 

themselves must be clear to a reasonable person of the same kind as the 

other party and in the same circumstances.” 

 
854 Martin Schmidt-Kessel, “On the Treatment of General Terms and Conditions of Business under the 
UN Convention on Contracts for the International Sale of Goods (CISG): Commentary on Decision of 
German Federal Supreme Court of 31 October 2001 [VII ZR 60/01],” trans. Todd J. Fox, 2001, 
www.cisg.law.pace.edu/cisg/wais/db/cases2/011031g1.html. 
855 As recognized in Collard Bovy et al., Gantry v. Research Consulting Marketing, Pace Law School 
Institute of International Commercial Law (Tribunal de commerce Nivelles (Belgium) 1995), where “an 
offer made reference in bold letters to particular industry standards and the seller made repeated reference 
to such standard throughout negotiations”. The case summary was quoted from Larry DiMatteo et al., 
“The Interpretive Turn in International Sales Law: An Analysis of Fifteen Years of CISG Jurisprudence,” 
Northwestern Journal of International Law and Business 34 (2004): 347. 
856 This is the position of Martin Schmidt-Kessel, “Commentary to Articles 8-9,” in Commentary on the 
UN Convention on the International Sale of Goods (CISG), ed. Ingeborg Schwenzer, 4th ed. (Oxford: 
Oxford University Press, 2016), commentary to Article 8, para. 58-59. 
857 Schmidt-Kessel, “On the Treatment of General Terms and Conditions of Business under the UN 
Convention on Contracts for the International Sale of Goods (CISG): Commentary on Decision of 
German Federal Supreme Court of 31 October 2001 [VII ZR 60/01].” 
858 María del Pilar Perales Viscasillas, “Commentary to Article 9,” in UN Convention on Contracts for the 
International Sale of Goods (CISG), ed. Stefan Kröll, Loukas Mistelis, and María del Pilar Perales 
Viscasillas, 2nd ed. (Munich: C. H. Beck, 2018), 179–80; Burghard Piltz, “Commentary to Articles 30-
34,” in UN Convention on Contracts for the International Sale of Goods (CISG), ed. Stefan Kröll, Loukas 
Mistelis, and María del Pilar Perales Viscasillas, 2nd ed. (Munich: C. H. Beck, 2018), 404–5. 



188 
 

Clarity is deemed to have been achieved whenever the standard terms 

incorporated are “readable and understandable by a reasonable person.” The 

incorporated terms must also be “available in a language that the other party could 

reasonably be expected to understand,” which “includes the language of the negotiated 

part of the contract, the negotiations or the language ordinarily used by that party.” 

This, again, might potentially create issues in commodity contracts. 

Spot and forward contracts will often be made in a context where two parties from 

different non-English speaking countries will incorporate standard terms to a contract, 

where such terms will not be available in the language of the contract. By applying the 

standard advocated by Opinion No. 13 to such a situation, a party could argue that the 

standard terms were not incorporated after all, if from available evidence it becomes 

reasonably clear that no one participating on the negotiation was able to read the terms 

because of the language used to draft them. This should also not be acceptable from an 

objective standard: even if the party, or the party’s representative in the negotiation, 

cannot speak English, he should be aware of what effects the incorporation of well-

known standard rules will have in relation to his contractual obligations. 

Of course, none of these issues would be relevant if it becomes 

apparent from the facts of the case that the party arguing that the standard terms should 

not apply was actually aware of the contents of these standard terms. This occurred in a 

case regarding garlic powder, where the court found that in prior transactions between 

the parties, the defendant always acted in accordance with the standard terms that the 

claimant purported to incorporate in the contract, thus refusing the defendant’s 

argument.859 

Another rule contained in Opinion No. 13 should also not apply in 

cases where the standard terms being incorporated are well-known in the industry is the 

rule contained in black letter rule 7, which states that: 

“Standard terms that are so surprising or unusual that a reasonable 

person of the same kind as the relevant party could not reasonably have 

expected such a term in the agreement, do not form part of the 

agreement.”860 

The reason is hopefully obvious: when interpreted in accordance with 

Article 8(3) (in particular), the fact that a set of standard terms is commonly used in a 

given industry should render it impossible for a party to argue that any part of it is 

surprising or unusual. This seems once again to be a rule that is better suited for 

situations where the standard terms have been drafted unilaterally by one of the parties. 

 
859 Garlic powder case, Pace Law School Institute of International Commercial Law (Rechtbank 
Overijssel (Netherlands) 2016). 
860 This rationale has also been adopted in case law. See Juan José García Perez, German machine case 
(27 December), Pace Law School Institute of International Commercial Law (Court of Appeal of 
Navarra, Spain 2007). 
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Finally, there may also be instances in the commodity market of the 

“battle of forms,” the situation where two parties intend to adopt conflicting sets of 

standard terms and there is no clear agreement about whether which one should 

prevail.861 Opinion No. 13 purports to resolve such issues by stating: 

“Where both parties seek to incorporate standard terms and reach 

agreement except on those terms, a contract is concluded on the basis of 

the negotiated terms and of any standard terms which are common in 

substance unless one party clearly indicates in advance, or later on but 

without undue delay objects to the conclusion of the contract on that 

basis.” 

The solution adopted by the CISG-AC is known as the “knock-out” 

approach to solve a battle of forms (i.e., whatever is not common in substance between 

the standard terms proposed by each party is “knocked-out” of the resulting contract),862 

as opposed to an alternative approach known as the “last shot” rule, where the 

prevailing terms should be those proposed by the party who “succeeds in getting the last 

word in without the other party objecting.”863 According to the Opinion No. 13, the 

position it adopts (i.e., the “knock-out” rule) reflects the majority position regarding the 

matter.864 The PICC expressly adopt this solution (Article 2.1.22). 

It is submitted, however, that the purported solution has the 

undesirable effect of creating a gap regarding the contractual rules applicable to the 

matters that are addressed differently in each of the standard terms – which constitutes 

precisely the area where disputes are more likely to arise, since they reflect an area 

where disagreement existed even prior to the contract formation. If a knock-out 

approach is favored, the court would end up finding a solution that is different from 

what any of the parties wanted, which arguably does not make sense from a business 

standpoint.865  

More importantly, however: this approach does not conform well to 

the rule contained in Article 19(2) CISG,866 which, applied to most situations where a 

 
861 CISG Advisory Council, “Opinion No. 13”, Rule 10; Perales Viscasillas, La Formación Del Contrato 
En La Compraventa Internacional de Mercaderías, 625–26. 
862 CISG Advisory Council, “Opinion No. 13,” para. 10.5. 
863 The quoted wording is from the ibid., although, as seen, the approved rule favors a different solution. 
864 Ibid., para. 10.6. Note that black-letter rule no. 10 was adopted with one dissenting vote (see fn. 2 of 
the Opinion). 
865 Perales Viscasillas, La Formación Del Contrato En La Compraventa Internacional de Mercaderías, 
735. 
866 “However, a reply to an offer which purports to be an acceptance but contains additional or different 
terms which do not materially alter the terms of the offer constitutes an acceptance, unless the offeror, 
without undue delay, objects orally to the discrepancy or dispatches a notice to that effect. If he does not 
so object, the terms of the contract are the terms of the offer with the modifications contained in the 
acceptance.” 
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battle of forms exist, would generate the effect purported by the “last shot” doctrine.867 

Case law is reportedly still not consolidated in either sense.868 

It is interesting to notice that the issue has at least one essential 

development to the matter at hand: some of these standard terms contain clauses 

excluding the applicability of the CISG (see, for instance, Rule 228 of the SAL Rules 

and Regulations; or Item 8 of the Rules Relating to Arbitration of the RSA). The case 

with sugar is slightly different from the case of standard contracts such as the GAFTA 

100, cited nominally be Professor Bridge when referring to standard contracts that 

exclude the applicability of the CISG as a governing rule869 (the exclusion is operated 

by clause 28); the GAFTA 100 is a form contract that can be used by the parties as the 

main body of their contract, who only have to “fill in the gaps” and sign it. 

If the parties use it as it was intended to be used, the exclusion clause 

will be written on the same set of papers that the parties will be sign – the clause is part 

of the main agreement, not being hidden in standard terms that are only incorporated by 

reference.870 In the case of standard terms that are only incorporated by reference, such 

as the cases of the Sugar Associations, resolving the matter of the incorporation of the 

terms itself could lead to the determination as to whether or not the CISG applies in the 

first place, with all the consequences that such determination could entail. 

This would pose the question as to which governing law should be 

invoked to resolve the very matter of whether the standards were validly incorporated in 

the contract. Since the matter is addressed by the CISG on its Article 6, the most logical 

solution would be that whenever the situation is such that the Convention would apply 

by force of Article 1, then the matter of whether the standard terms were validly 

incorporated (which, in this particular case, would also determine whether the parties 

would have validly opted out of the CISG) should be resolved under the CISG.871 

This reinforces the position in the sense that, in such a situation, 

whenever the discussion refers to standard terms that have been drafted by a third party 

 
867 María del Pilar Perales Viscasillas, “‘Battle of the Forms’ Under the 1980 United Nations Convention 
on Contracts for the International Sale of Goods: A Comparison with Section 2-207 UCC and the 
UNIDROIT Principles,” Pace International Law Review 10 (1998): sec. VI; Perales Viscasillas, La 
Formación Del Contrato En La Compraventa Internacional de Mercaderías, 720–25; Ferrari, 
“Commentary to Articles 14-24,” 292–95. 
868 Uncitral, “Uncitral, HCCH and Unidroit Legal Guide to Uniform Instruments in the Area of 
International Commercial  Contracts, with a Focus on Sales,” 40. 
869 Bridge, “Uniformity and Diversity in the Law of International Sale,” 60. 
870 This does not mean that the GAFTA terms (and any other set of standard terms) cannot or will not be 
partially or entirely incorporated into a contract by reference. This was precisely what happened, for 
instance, in Justice Potter, Richco International Ltd. v. Alfred C. Toepfer International GmbH (the 
“Bonde"), 1 Lloyd’s Law Reports 136 (England Commercial Court (Queen’s Bench Division) 1991). 
871 This is the view advocated by the CISG Advisory Council. See: CISG Advisory Council, “Opinion 
No. 16,” May 30, 2014, para. 2.3 and 2.4. A Dutch court adopted this exact approach in the Cheese case, 
Pace Law School Institute of International Commercial Law (Rechtbank Midden-Nederland 
(Netherlands) 2016), applying the CISG to determine that certain standard terms had been validly 
incorporated into the contract. Since these terms excluded the application of the CISG, the court 
determined that the CISG did not govern the contract. 
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– which would include trade associations –, the mere reference to the standard terms, 

provided that it is clear enough for an ordinary person to unequivocally identify the 

terms being referred to, should suffice for these terms to be considered validly 

incorporated, by effect of Article 8(1), (2), (3) and/or 9(1) and (2) CISG. Of course, 

when negotiating and drafting contracts referring to general terms or standards, the 

safest approach to ensure that they are going to be duly considered by a court in a future 

dispute is to attach them to the main contract.872 

This added caution is also important because the incorporation of 

terms to the contract may have different effects depending on how they are 

incorporated. In case of conflict, a systematic interpretation of the CISG provisions 

establish a precedence in the following order: agreed contractual terms have the highest 

precedence; agreed usages come after; international usages follow; the CISG provisions 

came after;873 gap-filling instruments are used if no rule is found within the prior 

sequence. Therefore, terms that are deemed to have been incorporated into the contract 

by agreement prevail over others that would have deemed as incorporated as “mere” 

usages. This being the case, a careful analysis of the facts constituting the attempt of 

either party to incorporate their terms to a contract is important. Thus, for instance, if 

one of the parties does send its general terms to the other during the negotiations, or if it 

can somehow prove that the other party knew the contents of these terms, whilst the 

other party can only go as far as to show that a given set of standard terms are trade 

usage in their market, the general terms incorporated by the first party will prevail and 

neither the “knock-out” nor the “last shot” rule would play any role. 

  

 
872 Calvin Chan, “Practical Guidance on Drafting and Negotiating Commodities Contracts: Focus on 
Chinese Counterparties with Emphasis on Successful Enforcement in China,” Reed Smith Client Alert 
2015–257 (September 23, 2015), www.reedsmith.com argues that in China, mere reference might not be 
sufficient. Although a Chinese court applying the CISG should, in theory, follow the mandate of 
interpreting the CISG in a uniform fashion, as a practical matter, it would be advisable to take this piece 
of information in consideration when drafting a contract that is expected to be enforced in that country. 
873 Perales Viscasillas, “Commentary to Article 9,” 163–64. 
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3.3 Fundamental breach and avoidance rights in commodity contracts 

The purported high standard set by the CISG to allow the parties to 

avoid (terminate) a contract in case of breach is one of the most widely discussed issues 

when it comes to analyzing the applicability of the Convention to commodity sales. 

Particularly, this issue appears repeatedly in comparisons made by 

commentators between the CISG and the English law (i.e., the SGA and related case 

law) in order to determine whether or not the provisions of the Convention are suitable 

(or at least as suitable as English law) to the commodity trade. 

This Section is dedicated to understanding how the specific provisions 

of the CISG regarding avoidance rights apply to commodity sales. The particular issues 

raised in the context of the debate about whether the systematic effects of the CISG 

provisions regarding avoidance are appropriate to govern commodity sales when 

compared to the English law will be the object of Section 4. 

The rules contained in the CISG regarding contract termination are 

designed with the explicit intent of preserving the contract whenever possible (the 

“favor contractus” principle).874 As a result, the CISG restricts the avoidance rights of 

the buyer to the cases where breach is deemed to be “fundamental,”875 with the only 

exception being the case provided for in Article 47(1), where the buyer can terminate 

the contract after fixing an additional period of time for the seller to perform his 

obligations, regardless of the fundamentality of the breach.876 

In accordance with the standard of fundamentality, the parties can 

only avoid the contract when they have been substantially deprived of what they are 

entitled to expect under the contract, and only when such a result was foreseeable by the 

party in breach. 

Likewise, the CISG favors a thorough analysis of circumstances and 

motives, instead of a more literal and strict interpretation of contractual clauses, which 

is the approach adopted by English law in relation to commodity sales.877 

In spite of this difference of principle, several commentators who 

argue that the CISG is suitable for commodities do so by arguing that these standards 

are flexible enough so that the results from the application of the Convention to such 

 
874 Michael Joachim Bonell, “Commentary to Article 7,” in Commentary on the International Sales Law, 
ed. Cesare Massimo Bianca and Michael Joachim Bonell (Milan: Giuffrè, 1987), 81; Bertram Keller, 
“Favor Contractus: Reading the CISG in Favor of the Contract,” in Sharing International Commercial 
Law across National Boundaries: Festschrift for Albert H. Kritzer on the Occasion of His Eightieth 
Birthday, ed. Camilla B. Andersen and Ulrich G. Schroeter (London: Wildy, Simmonds & Hill, 2008), 
247, www.cisg.law.pace.edu/cisg/biblio/keller1.pdf states that the “favor contractus is often said to be an 
underlying principle of the CISG.”; Perales Viscasillas, “Interpretation and Gap-Filling under the CISG,” 
18 also identifies the favor contractus as a general principle applicable to the whole convention. 
875 Articles 25 and 49 CISG. 
876 Ingeborg Schwenzer, “Avoidance of the Contract in Case of Non-Conforming Goods (Article 49(1)(a) 
CISG),” Journal of Law and Commerce 25 (June 2005): 437–42. 
877 Bridge, “Uniformity and Diversity in the Law of International Sale,” 65. 
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sales can be modulated to suit market practices and yield outcomes that are very similar, 

if not identical, to those expected under the English law. 

This flexibility is given by rules of interpretation such as Articles 6, 8 

and 9 CISG, as we shall see. Therefore, if it is the case that avoidance rights should be 

ampler in the commodity trade (something that is probably true, but not as radically as 

some critics make it look), a contextual interpretation of the CISG when applying it to 

commodity-related cases shall result in avoidance rights being ampler also under the 

Convention. 

The key element to understand how this can be so is to appreciate that 

the notion of fundamental breach constitutes a variable threshold that should be 

interpreted differently in accordance with the circumstances of each case. It may, 

therefore, be construed in such a manner that in cases where the timeliness of delivery 

of goods and documents, the quality of the goods,878 and the accuracy of the documents 

are of the essence of the contract,879 any breach related to these matters would be 

fundamental, thus triggering the right of the buyer to avoid the contract. 

The most straightforward way to achieve this effect is through the 

direct stipulation of the parties, who may expressly state in the contract the breaches 

that they consider to be fundamental,880 or the obligations that, when breached, entitle 

the aggrieved party to avoid the contract. This is the approach adopted, for example, in 

the ITC model contract for the international sale of perishable goods.881 

Another alternative is to expressly derogate from the requirements of 

Article 25 CISG by setting an alternative threshold for avoidance,882 something 

 
878 A different standard, however, was applied in the Meat case (CLOUT Case 248), 25 CLOUT 2 
(German Supreme Court 2008). In this case, the buyer was forced to accept a price reduction even though 
the meat delivered by the seller was found to be 25% under the agreed quality standard. 
879 The essentiality of an obligation is not an explicit parameter under the CISG to determine whether a 
breach is a fundamental one. For the purposes of the present argument, it is submitted that a breach is 
fundamental whenever the breached obligation was essential. This is particularly based on the fact that 
the cited sources work under this presumption, but is also inspired by the Unidroit, “Principles of 
International Commercial Contracts” (2016), para. 7.3.1, 2(b), that establishes that one of the 
circumstances that lead to the recognition of a “fundamental non-performance” of the contract is the 
essentiality of the breached obligation. 
880 Schroeter, “Commentary to Articles 14-25”, commentary to Article 25, para. 21; Schwenzer, 
“Avoidance of the Contract in Case of Non-Conforming Goods (Article 49(1)(a) CISG),” 437; Ingeborg 
Schwenzer, “The Danger of Domestic Pre-Conceived Views with Respect to the Uniform Interpretation 
of the CISG: The Question of Avoidance in the Case of Non-Conforming Goods and Documents,” 
Victoria University of Wellington Law Review 37, no. 4 (2005): 801; Mullis, “Avoidance for Breach 
Under the Vienna Convention: A Critical Analysis of Some of the Early Cases,” 350–51. 
881 David Brown and Alain Prujiner, International Commercial Sale of Perishable Goods: Model 
Contract and Users’ Guide. (Geneva: International Trade Centre, 1999). 
882 Article 25 is the article that defines the requirements of a fundamental breach: “A breach of contract 
committed by one of the parties is fundamental if it results in such detriment to the other party as 
substantially to deprive him of what he is entitled to expect under the contract, unless the party in breach 
did not foresee and a reasonable person of the same kind in the same circumstances would not have 
foreseen such a result.” 
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perfectly possible as Article 6 CISG establishes a general regime in according to which 

the parties are free to depart from the rules of the Convention whenever they see fit.883 

Nonetheless, the most difficult cases will be those where the parties do 

not make it clear what they consider to be the essential obligations of the contract. It is 

submitted, however, that even in those cases the Convention should end up yielding a 

similar effect, when the circumstances of the contract (or its “commercial 

background”884) are duly taken into account in the process of interpreting the 

contract.885 

The following Sections contain a discussion about the circumstances 

where such elements (timeliness of delivery of goods and documents, the accuracy of 

the documents, and the quantity and the quality of the goods) are to be deemed as being 

of the essence of the contract even if such circumstance is not conspicuous in the 

wording of the contract, and about how should this finding affect the way the 

Convention is to be applied to commodity sales. 

3.3.1 The importance of timely performance in the sale of commodity-type goods 

It is generally argued that time is not necessarily of the essence in all 

international sales, but that in the specific case of commodity sales, time is indeed an 

essential obligation. 

It is submitted that apart from other reasons that may be present in 

specific cases, an element that usually justifies an interpretation in the sense that time is 

usually of the essence in commodity sales is the fact that commodities are known for 

being subject to sudden relevant price fluctuations.886 This natural volatility creates 

circumstances that are unique to the commodity markets, or that are at least not shared 

by most other international sales. 
 

883 Alison Williams, “Forecasting the Potential Impact of the Vienna Sales Convention on International 
Sales Law in the United Kingdom,” Pace Review of the Convention on Contracts for the International 
Sale of Goods (CISG), 2001 2000, 9–57, IV.C.1; Hayward, Zeller, and Andersen, “The CISG and the 
United Kingdom - Exploring Coherency and Private International Law,” 620. 
884 Peter Huber, “CISG – The Structure of Remedies,” Rabels Zeitschrift Für Ausländisches Und 
Internationales Privatrecht 71, no. 1 (2007): 32; Mullis, “Avoidance for Breach Under the Vienna 
Convention: A Critical Analysis of Some of the Early Cases,” 345; 349. 
885 In accordance with CISG Advisory Council, “Opinion No. 5, The Buyer’s Right to Avoid the Contract 
in Case of Non-Conforming Goods or Documents,” para. 4.2, even if the contract does not expressly 
determine what obligations are of the essence, references to specific qualities can be construed as an 
indication that such qualities are essential. 
886 Recognizing high price volatility as a trait of commodity markets: Mullis, “Avoidance for Breach 
Under the Vienna Convention: A Critical Analysis of Some of the Early Cases,” 329–30; Mullis, 
“Twenty-Five Years On - The United Kingdom, Damages and the Vienna Sales Convention,” 47; CISG 
Advisory Council, “Opinion No. 5, The Buyer’s Right to Avoid the Contract in Case of Non-Conforming 
Goods or Documents,” para. 4.17; Schwenzer, “Avoidance of the Contract in Case of Non-Conforming 
Goods (Article 49(1)(a) CISG),” 441; Leisinger, Fundamental Breach Considering Non-Conformity of 
the Goods, 126; Leisinger refers to Virginia E. Hopkin, Treibacher v. TDY, Pace Law School Institute of 
International Commercial Law (US District Court Northern District of Alabama Northeastern Division 
2005) as an example of a case where prices went from US $175.00 per kilogram to US $1,100.00 per 
kilogram after a one-year period. Conversely, Wilburn, “Cobalt Mineral Exploration and Supply from 
1995 Through 2013” reports that between March and December of 2018, cobalt prices went from $54 to 
$13 per pound, a staggering 76% fall in a period shorter than a year.  
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Firstly, the volatility means that there will likely be a considerable 

difference between the contractual price and the prevailing market price at the time of 

expected performance. In other words, there is a high degree of probability that, at the 

time of performance, the contract will look like a bad bargain to one of the parties. This 

creates a strong incentive for one of the parties to look for a subterfuge to get rid of an 

existing contract and buy or sell the commodity to a third-party in the spot market (i.e., 

for the market price).887 

Secondly, where prices float strongly, the damages caused by a 

contractual breach float accordingly. 

It is often argued that in such conditions, it is important for the buyer 

to know with an elevated degree of certainty whether she can or cannot reject the goods 

and avoid the contract. This would be because such buyer will have an urgent need to 

know whether a substitute purchase must be done, in order to avoid potential liability 

for not having adequately mitigated damages (something that would ultimately curtail 

her rights to collect damages from the seller).888 

It is submitted, however, that the dilemma related to the substitute 

purchase is a problem that must be dealt with by every buyer facing a problem of 

belated delivery, regardless of the type of good being traded. It cannot count, therefore, 

as a reason to argue for the essentiality of timeliness of delivery; if this were so, time 

would be of the essence in all international sales. 

The real issue is that in a market where prices are more volatile, even 

price fluctuations that are deemed to be ordinary for the good being sold can lead to a 

situation where a short delay can amplify the damages in disproportionate ways, 

increasing the exposure of the buyer to potential losses of magnitudes that are not to be 

expected in sales of less volatile goods. This effect is further amplified in bulk sales, 

where a single delivery can reach values of several million euros.889 

Another relevant circumstance is the sheer number of contracts that 

must be simultaneously managed by some, more active, traders. The commodity trade is 

known for being a market where several contracts may be entered into for one single 

cargo – this is the essence of string trading.890 That this many contracts exist, and that 

 
887 Koji Takahashi, “Right to Terminate (Avoid) International Sales of Commodities,” Journal of 
Business Law, March 2003, 104–5. 
888 Leisinger, Fundamental Breach Considering Non-Conformity of the Goods, 125–26; Winsor, “The 
Applicability of the CISG to Govern Sales of Commodity Type Goods,” 103. 
889 Takahashi, “Right to Terminate (Avoid) International Sales of Commodities,” 104. 
890 Mullis, “Avoidance for Breach Under the Vienna Convention: A Critical Analysis of Some of the 
Early Cases,” 329; Michael Bridge, “The Bifocal World of International Sales: Vienna and Non-Vienna,” 
in Making Commercial Law: Essays in Honor of Roy Goode, ed. Ross Cranston (Oxford: Clarendon, 
1997), 280. String trading takes place when a given commodity is purchased by a buyer and resold to 
another buyer before delivery takes place. Since commodity sales are usually based on negotiable 
instruments such as bills of lading, the buyer can easily sell the same cargo to another buyer, who in turn 
will have the same faculty. This often generates considerable long chains of sale contracts – hence the 
reference to a string – that ultimately exist around one single shipment of a given commodity. Therefore, 
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most of them are worth millions, mean that a trader has relatively little time to make 

high impact decisions.891 It is therefore often argued that the decision to terminate must 

not depend on deeper considerations of fact but rather in straightforward circumstances 

that are easy to observe.892 

The increased importance of timeliness in the performance of 

contractual obligations seems at first to be incompatible with the fundamentality 

standard of Article 25 CISG. However, both notions can be reconciled by recourse to 

the reasons underlying the rule contained in that provision. 

In this sense, it is well established that the rationale of the favor 

contractus principle is of economic nature. The notion is that in the international 

commerce, avoidance is particularly costly to the seller, who would be required to resell 

the rejected goods from afar, or ship them back to the origin, something that could take 

considerable time and expenses. The difficulty and the required costs to do so would 

probably exceed the overall cost that the buyer would have to bear by accepting, for 

instance, a belated delivery, later recovering any damages suffered by means of a 

financial compensation.893 

In other words, the approach adopted by the CISG would potentially 

avoid unnecessary waste of valuable resources, because resolving the problems caused 

by the breach is less burdensome to the buyer than to the seller. In economics jargon, 

the position is that in international trade, the buyer is more likely to be the “least cost 

avoider.”894 

As argued by Gillette and Walt, the costs incurred in dealing with the 

consequences of a breach determine which of the parties will have more incentives for 

behaving in an opportunistic manner. If it is easy for the seller to remediate a defective 

performance or provide a late performance, it will be more difficult for the buyer to act 

opportunistically; if, conversely, the seller has a high cost in retrieving rejected goods or 

remediating a defective breach, the buyer will have the upper hand. The applicable rules 

regarding the rights of each party in case of breach affect this balance: if the buyer has 

ample avoidance rights even when the seller is a “high-cost avoider,” the buyer will 

arguably hold excessive bargaining powers. But if the seller is a “low-cost avoider,” 

 
the peculiarity of string trades is that although multiple parties are involved, only the first seller and the 
last buyer – the first and the last links of the chain – will deal with the actual delivery and reception of 
physical product. For all the others, the sales will usually be a matter of forwarding documents and 
settling prices; often only price differences. 
891 Mullis, “Termination for Breach of Contract in C.I.F. Contracts Under the Vienna Convention and 
English Law; Is There a Substantial Difference?” 
892 Takahashi, “Right to Terminate (Avoid) International Sales of Commodities,” 104; See also Lord 
Lowry, Bunge v Tradax Export, 2 Lloyd’s Law Reports 1 (United Kingdom House of Lords 1981). 
893 Ulrich Magnus, “The Remedy of Avoidance of Contract Under CISG - General Remarks and Special 
Cases,” Journal of Law and Commerce 25 (2005): 423; Lisa Spagnolo, CISG Exclusion and Legal 
Efficiency (Alphen aan den Rijn: Kluwer Law International, 2014), 48; 89–91. 
894 Spagnolo, CISG Exclusion and Legal Efficiency, 43. 
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giving more rights to the buyer makes sense as a measure to balance the bargaining 

power of each party.895 

In typical commodity sales, it can be argued that the buyer is exposed 

to a risk greater than usual, and the seller is exposed to a lesser risk than usual. Contrary 

to the model that the CISG legislators might have had in mind when they decided to go 

for the “favor contractus” model, in discrete commodity sales (i.e., spot and forward 

sales for one or a few shipments), the seller may be in a position where it is the least 

cost avoider in case of a breach. 

Commodity sales are frequently made in the form of documentary 

sales, and many traders are used to trade in-transit cargos, there will be circumstances 

where it might be easy for the seller to resell the goods even if they are not physically 

close to the seller’s place of business. On the other hand, at times the cost of carrying a 

rejected commodity (e.g., costs incurred on the storage of the commodity, on insurance 

or even interests of the financial resources invested in the commodity) may even surpass 

those of transporting the goods elsewhere.896 

Another important aspect that is not so often mentioned by CISG 

commentators when mentioning the importance of transportation costs involved in 

returning rejected products, as well as the costs of reselling them from a distance, is that 

a relevant share of the international commerce is done on an FOB basis, or on other 

terms that do not require that the seller ship the product until its final destination, such 

as EXW, FAS etc. On such cases, since the obligation of the seller ceases still on the 

beginning of the carriage route (or before any carriage takes place, on the case of EXW, 

for instance), the concerns about what to do with the goods on the destination are non-

existent for the seller.897 

In such contexts, the least cost avoider will most likely be the seller 

instead of the buyer. It would be excessively burdensome for the aggrieved buyer to 

bear both the risk of suffering amplified damages due to price variation – damages that 

 
895 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 194–95. 
896 CISG Advisory Council, “Opinion No. 5, The Buyer’s Right to Avoid the Contract in Case of Non-
Conforming Goods or Documents,” para. 4.6. Even though these factors are discussed, the opinion itself 
is in the sense that these factors should not be considered when determining whether there is a 
fundamental breach. 
897 Ibid.; Leisinger, Fundamental Breach Considering Non-Conformity of the Goods, 125, when 
enumerating the difficulties imposed to the buyer by a delay on delivery, mentions the unavailability of 
the futures market as a hedging instrument: “[a] buyer who, for example, wanted to secure its profit 
margins by hedging on a futures exchange, lost this important tool as it - simultaneously to the purchase 
of commodities on the spot/cash market - has already sold its futures contract(s) on the exchange.”; 
Winsor, “The Applicability of the CISG to Govern Sales of Commodity Type Goods,” 103, advances a 
similar argument. It is submitted, however, that this is not necessarily so. The futures market is so 
sophisticated that a savvy buyer could even use it to help mitigating the damages of a belated delivery by 
locking-in such damages through a futures position. The existence of such possibility could create yet 
another issue, which is to decide whether the obligation of the buyer to mitigate damages could go as far 
as to require him to do so (i.e. engage in the futures markets to mitigate damages in case of a delay on 
delivery) and, conversely, if the expenses incurred in doing so could be recovered from the defaulting 
seller. 
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such party would have to prove on court in order to recover898 – and the risk of solvency 

of the counterparty.899 All things considered, the more equitable and economically-

efficient outcome is to allow an aggrieved buyer to terminate the contract even in the 

case of “a short delay.”900 

The important notion here is that when assessing the fundamentality 

of a breach, the weight of the difficulties endured by each party in the particular case 

should be taken into account. In commodity trading, the position is that sellers need less 

protection, because there is a liquid market available, and therefore reselling is easy and 

not too costly, and because commodities are said901 to be easily stored and redirected in 

case they are rejected.902 

As an illustration, the ready availability of market prices, due to prices 

being publicly quoted, often in real time (an objective indicator of the liquidity of the 

market), was a decisive factor under the ULIS in determining whether a delay in 

delivery constitute a fundamental breach of contract: untimely deliver of goods when 

the price of the goods was “quoted on a market” would be considered fundamental 

(Article 28).903 

The weight of the circumstances in the interpretation of the contract is 

determined by the subparagraphs of Article 8 CISG. Article 8(2) states that 

“statements made by and other conduct of a party are to be interpreted 

according to the understanding that a reasonable person of the same kind 

as the other party would have had in the same circumstances”. 

Article 8(3) states that 

 
898 A burden not to be underestimated: the costs of recovery of damages do not include “only” the 
expenses actually incurred on the arbitration or judicial proceeding, but also the opportunity cost, i.e. the 
profit that could be made by using the money (if it were available) during the period between the 
occurrence of the damage and the actual collection of the indemnification. 
899 Magnus, “The Remedy of Avoidance of Contract Under CISG - General Remarks and Special Cases,” 
435; Magnus, Kommentar Zum Bürgerlichen Gesetzbuch Mit Einführungsgesetz Und Nebengesetzen: 
Wiener UN-Kaufrecht (CISG), 518. 
900 Magnus, “The Remedy of Avoidance of Contract Under CISG - General Remarks and Special Cases,” 
435; Magnus, Kommentar Zum Bürgerlichen Gesetzbuch Mit Einführungsgesetz Und Nebengesetzen: 
Wiener UN-Kaufrecht (CISG), 518; Winsor, “The Applicability of the CISG to Govern Sales of 
Commodity Type Goods,” 101. 
901 Leisinger, Fundamental Breach Considering Non-Conformity of the Goods, 124–25; Winsor, “The 
Applicability of the CISG to Govern Sales of Commodity Type Goods,” 102–3; For examples where an 
aggrieved seller was able to quickly resell the rejected commodity, see: Smith, BP Oil International, Ltd. 
and BP Exploration & Oil, Inc. v. Empresa Estatal Petroleos de Ecuador et al. (CLOUT Case 575), 51 
CLOUT; Debevois, J., Valero Marketing v. Greeni Oy, Pace Law School Institute of International 
Commercial Law; and Barry, Fuentes, and Jordan, Valero Marketing v. Greeni Oy (CLOUT Case 846), 
83 CLOUT. 
902 This assertion should be taken with care, however. At least in the case of agricultural commodities, the 
cost of storage can be a relevant component of the aggregate cost of a sale. One important aspect on this 
regard is the fact that due to the seasonality of such commodities, storage space can be scarce at times. 
903 Michael Bridge, “Good Faith, the Common Law and the CISG,” Uniform Law Review 22 (March 17, 
2017): 110–11. 
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“[i]n determining the intent of a party or the understanding a reasonable 

person would have had, due consideration is to be given to all relevant 

circumstances of the case including the negotiations, any practices which 

the parties have established between themselves, usages and any 

subsequent conduct of the parties.” 

The argument goes in the sense that whenever the contract is made in 

circumstances where a reasonable objective person would expect that timeliness of 

performance are of the essence – which, for the reasons stated above, would be the case 

in the commodity industry –, it is to be derived of these circumstances that a breach of 

any of these obligations would be fundamental, giving a buyer aggrieved by a breach 

regarding time the right to avoid the contract.904 The practical effect of such 

understanding is that whenever a commodity sale is concerned, an agreement should be 

presumed upon the essentiality of the timely performance of the delivery obligations. 

Of course, regard is to be given to the stipulations of the parties. 

Although the contract may not contain explicit indications as to which obligations are 

essential, or what is the expected level of gravity of a breach so that it can be considered 

a fundamental breach, the stipulations of the parties may give valuable indications of 

their intentions and should accordingly be taken into account in the effort to find the 

true interpretation of the contract. 

In a case decided under the Convention regarding the sale of iron 

molybdenum, a German court found that although “[a] delay does not generally amount 

to a fundamental breach,” a different conclusion can be drawn from the fact that, in this 

specific case, it was found that the buyer had a special interest in “the exact compliance 

with the delivery date.” Such special interest was not inferred exclusively from the 

circumstance that the contract was for a commodity-type good; it was also inferred from 

the adoption, by the parties, of the CIF Incoterm, “which makes clear that the contract 

was a contract for delivery by a fixed date under which timely delivery is a fundamental 

obligation.”905 

In fact, the existence of a fixed date, or a fixed period of time, explicit 

set for the delivery of the goods is a solid indicator in the sense that the parties agree on 

the essentiality of time of performance (but see Section 3.3.3 for a discussion of cases 

where time is not of the essence even if the sale is for a commodity-type good). 

In this regard, it is also important to note that in contracts under a CIF 

Incoterm or similar provision, the mere fact that the seller fails to ship the goods upon 

the end of a shipment period does not necessarily mean that such a seller has breached 

 
904 Schwenzer, “Avoidance of the Contract in Case of Non-Conforming Goods (Article 49(1)(a) CISG),” 
442; Ingeborg Schwenzer and Pascal Hachem, “The CISG - Successes and Pitfalls,” American Journal of 
Comparative Law 57 (2009): 477–78; Lachmi Singh and Benjamin K. Leisinger, “A Law for 
International Sale of Goods: A Reply to Michael Bridge,” Pace International Law Review, Spring 2008, 
167. 
905 Iron Molybdenum Case (CLOUT Case 277), 26 CLOUT 9 (Germany Appellate Court Hamburg 
1997). 
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its contractual obligation. Under the Incoterms, the seller can fulfill its obligation 

“either by placing them on board the vessel or by procuring goods so delivered” (clause 

A2). In this context, unless the contract states otherwise, the seller cannot be said to be 

in breach if it manages to procure the goods that conform to the contract, even if it does 

so only after the end of the shipment period. Under English law, the admissibility of 

these alternatives courses of action is widely recognized, to the point that some scholars 

argue that the obligation of the seller is not so much to ship the contract goods as it is to 

tender documents of title representing them.906 In GAFTA and FOSFA CIF contracts 

this possibility is also recognized, and only after the term for appropriation has expired 

that a breach of untimeliness would be characterized.907 

Finally, it is also argued that a similar interpretation of Article 25 can 

be achieved by the application of Article 9(2) CISG. This article states that trade usages 

are incorporated to the contract, provided that the parties have not agreed otherwise; that 

the parties know about the usage; and that such usage is widely known and observed by 

other participants of the same industry when facing a similar situation. Arguably, 

stricter rights of avoidance in commodity trading can also be implied through this 

rule.908 

3.3.2 Timeliness of performance in documentary sales in general, and in string 

sales in particular 

Many commodity sales are made on a documentary basis,909 meaning 

that apart from the delivery of the goods themselves, the seller must also deliver 

documents representing the control over such goods, such as a bill of lading. 

In the commodity trade, it is also common to find string sales: chains 

of sales contracts referring to the same cargo, where all but the first seller and the last 

buyer deal only with documents, not with the physical goods.910 In such a situation, the 

main obligation of each seller in the string (except for the first one, who will still have 

to deliver physical goods) is to tender clean documents that describe the goods that are 

the object of the sale and that are conforming with other aspects of the sale,911 and do it 

in a timely fashion.912 

 
906 See Lista, International Commercial Sales, sec. 2.1 and 2.2; Murray et al., Schmitthoff’s Export Trade, 
34–35. 
907 See Jacques Covo, “GAFTA/FOSFA Contracts & Arbitrations in Agricultural Commodity Trading,” 
October 18, 2012, www.jurist-jacquescovo.ch/admin/resources/jacques-covoen-3.pdf for a similar remark 
applicable to certain FOSFA/GAFTA contracts under English law. 
908 Singh and Leisinger, “A Law for International Sale of Goods: A Reply to Michael Bridge,” 166–67. 
909 Mullis, “Termination for Breach of Contract in C.I.F. Contracts Under the Vienna Convention and 
English Law; Is There a Substantial Difference?” 
910 Bridge, “The Bifocal World of International Sales: Vienna and Non-Vienna,” 280. 
911 Schlechtriem, “Interpretation, Gap-Filling and Further Development of the U.N. Sales Convention,” 
286. 
912 Winsor, “The Applicability of the CISG to Govern Sales of Commodity Type Goods,” 106. 
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The prevalence of string sales is, reasonably so, a circumstance often 

invoked for advocating for a clear trigger to avoidance rights is the common occurrence 

of string sales in commodity markets.913 

Indeed, the reasons mentioned above to justify the increased 

importance of timeliness of delivery of the goods themselves also justify the importance 

of timeliness of the delivery of the documents in string trades. Here, too, price volatility 

creates an incentive for speculation914 and potentially amplify damages in case of 

untimely compliance,915 and parties are pressured by many contracts, with only an 

exiguous time available to give the so-called notice of appropriation and, later, passing 

on the documents to the next buyer in the chain, a circumstance that requires that the 

buyer be able to quickly assert its rights in relation to any potential breach.916 

The purpose of the notice of appropriation in a commodity sale is to 

“ascertain or identify previously unascertained goods.”917 It links a contract, which by 

the time of formation refers to goods only through an abstract reference, to a specific 

identified cargo. The notice is usually given in written form, within a certain time of the 

issuance of the bill of lading.918 The issue with notices of appropriation is that in strings 

with many parties, only the time needed for every party to pass the notice to the next 

party in the string can already cause difficulties for the last buyer even if it is done 

swiftly: since there is no way to know how many traders form the string, nor who is the 

last party of the string, there are no guarantees that the notice will reach the last buyer 

before the vessel arrives at destination, something that can generate some hardship to 

the final buyer.919 There is therefore no room for tolerance with an untimely passing on 

of the notice. 

In such a situation, even under the Convention the seller shall not have 

the right of curing the breach of a term regarding time of delivery of documents. In a 

commodity sale, it would not be practically possible to do920 so without causing the 

buyer “unreasonable inconvenience or unreasonable expense.”921 

 
913 Ibid., 94; CISG Advisory Council, “Opinion No. 5, The Buyer’s Right to Avoid the Contract in Case 
of Non-Conforming Goods or Documents,” para. 4.17. It is important to note, however, that string sales 
are only prevalent in markets for commodities that are highly liquid, with a very active spot market. Not 
all commodities are like that: see Section 2.6 for a discussion on this subject. 
914 Mullis, “Avoidance for Breach Under the Vienna Convention: A Critical Analysis of Some of the 
Early Cases,” 330; Bridge, “International Private Commodity Sales,” 490. 
915 Winsor, “The Applicability of the CISG to Govern Sales of Commodity Type Goods,” 104. 
916 Mullis, “Termination for Breach of Contract in C.I.F. Contracts Under the Vienna Convention and 
English Law; Is There a Substantial Difference?”; Mullis, “Avoidance for Breach Under the Vienna 
Convention: A Critical Analysis of Some of the Early Cases,” 330–31. 
917 The Grain and Feed Trade Association, “Guidelines for Appropriations,” GAFTA Website, June 1, 
2014, 2, www.gafta.com/write/MediaUploads/Contracts/2014/GuideApp_2014.pdf. 
918 Ibid., 3. 
919 Ibid., 4. 
920 Schwenzer, “Avoidance of the Contract in Case of Non-Conforming Goods (Article 49(1)(a) CISG),” 
442; Winsor, “The Applicability of the CISG to Govern Sales of Commodity Type Goods,” 105. 
921 Article 48(1) CISG. 
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Case law has recognized the possibility of untimely delivery 

triggering a fundamental breach even if the contract does not contain an express term in 

this regard, provided that the circumstances of the case indicated that time of 

performance was of the essence.922 

This is, moreover, largely coincident with the approach adopted by the 

CISG-AC Opinion No. 5 in relation to the importance of timely performance of 

obligations to tender documents. When considering the specificities of the commodity 

markets in determining the standard for a breach to be deemed as fundamental, the 

CISG-AC stated the following:923 

“In those parts of the commodity market, where string transactions 

prevail and/or prices are subject to considerable fluctuations, special 

standards have to be applied in determining whether there is a 

fundamental breach. There, timely delivery by the handing over of clean 

documents – that can be resold in the normal course of business – is 

always of the essence of the contract. If the parties do not stipulate this 

importance by respective clauses, this can be derived from the 

circumstances by an interpretation of the contract pursuant to Article 

8(2), (3) of the CISG. As a result, in practice, the seller’s possibility to 

remedy a defect in the documents normally does not exist in the 

commodity trade. Thus, in this specific trade branch the solution under 

the CISG is quite similar to that under the perfect tender rule. However, 

the last buyer, who actually takes the goods, may not avoid the contract 

merely by relying on the non-conformity of the documents.” 

Finally, it is not only regarding the obligation to deliver the goods or 

documents of title that belated performance may end up being fundamental: in an 

Australian case in which the CISG was applied,924 it has been determined that the 

failure of a buyer to open a letter of credit within the term established in the contract 

amounted, in itself, to a fundamental breach. In the case, there was a dispute as to 

whether the time of the opening of the letter of credit was of the essence. The court 

found that it was, but went one step further and also indicated that the buyer’s failure to 

perform this obligation amounted to a repudiation of the contract (i.e., the buyer had 

committed an anticipatory fundamental breach), thus entitling the seller to avoid the 

contract under Article 72(1) CISG. See Sections 3.3.9.3 and 3.3.9.4 below for a 

discussion regarding the concept of anticipatory breach under the CISG. 

 
922 See Mobile car phones case, Pace Law School Institute of International Commercial Law 
(Oberlandesgericht Düsseldorf, Germany 2004). 
923 CISG Advisory Council, “Opinion No. 5, The Buyer’s Right to Avoid the Contract in Case of Non-
Conforming Goods or Documents,” para. 4.17. 
924 Williams, Davies, and Byrne, Downs Investments v. Perwaja Steel (CISG-Online Case 955), 955 
CISG-Online (Supreme Court of Queensland, Court of Appeal (Australia) 2001). 
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3.3.3 Commodity sales where time is not of the essence: the interplay among 

laytime, laycan, demurrage and Nachfrist 

A situation where there may exist a departure from the harsh standard 

adopted in relation to timeliness in commodity sales can be found in certain FOB 

contracts.925 

In FOB contracts for the sale of commodities, a common approach to 

establish the dates of delivery of the goods is to mention a delivery or shipment period, 

expressed as an interval of dates, combined with an obligation of the seller to serve a 

notice upon the buyer giving a detailed account of the ship that is going to be used to 

transport the goods. Such notice will typically include technical information about the 

ship that should be relevant for the seller to make the necessary arrangements for 

loading on the loading port, but also, and perhaps most importantly, will establish the 

probable date of arrival on the loading port of the chosen (“nominated”) ship.926 

In such a context, the sales contracts may also contain clauses 

detailing the procedures to be adopted when the cargo is to be loaded into the ship. 

These procedures usually reflect (but not necessarily so927) the arrangements that the 

buyer made with the ship owner or agent, and it is common to find references in the 

sales contract linking it to the transport contract928 (that, for commodities shipped in 

bulk, will usually be a charter party). 

One of the typical provisions of a charter party to be reflected on the 

sales contract is a clause regarding laytime and demurrage, and sometimes laycan. 

These three concepts are intimately interconnected: according with the Laytime 

Definitions for Charter Parties 2013, laytime is “the period of time agreed between the 

parties during which the owner will make and keep the vessel available for loading or 

discharging without payment additional to the freight,”929 and demurrage is “an agreed 

amount payable to the owner in respect of delay to the vessel once the laytime has 

expired, for which the owner is not responsible.”930 

Laycan is a combination of two concepts: laydays and cancellation. It 

is usually expressed as an interval of dates that mean: “(a) the earliest day upon which 

an owner can expect his charterer to load and (b) the latest day upon which the vessel 

can arrive at its appointed loading place without being at risk of being cancelled.”931 

Normally, in commodity contracts (both under the CISG, as already 

seen, and the English law932), the delivery or shipment period is a condition of the 

 
925 Filippo Lorenzon et al., C.I.F. and F.O.B. Contracts (Sweet & Maxwell, 2012), 252–53. 
926 See, for instance, the GAFTA Model Contract no. 64, clause 6. 
927 Simon Baughen, “Laytime and Demurrage in CIF and FOB Contracts,” in International Trade and 
Carriage of Goods, ed. Baris Soyer and Andrew Tettenborn (Boca Raton: CRC Press, 2016), 37–39. 
928 Ibid., 35. 
929 BIMCO, “Laytime Definitions for Charter Parties 2013” (BIMCO, 2013), para. 5. 
930 Ibid., para. 30. 
931 Lord Justice Rix, Tidebrook Maritime v Vitol Civ 944, 944 EWCA (Civ) (Court of Appeal 2006). 
932 For a comparison between the CISG and English law in this regard, see Section 0. 
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contract, meaning that a breach of such term usually gives the aggrieved buyer the right 

to terminate the contract.933 

Likewise, the obligation of the buyer to nominate the ship should also 

be deemed as a condition: under English law, this has been found in the “New Prosper” 

case.934 Under the Convention, a Chinese case involving a shipment of mung beans 

decided by the CIETAC concluded, relying on Article 60 CISG, that the failure by the 

buyer to nominate a ship in a FOB contract amounted to a fundamental breach.935 In this 

particular case, though, the situation was rather clear as the buyer simply refused to 

nominate the ship (under the allegation that the goods were non-conforming), thus 

rendering performance by the seller effectively impossible within the terms of the 

contract. 

A different situation is found, however, when the contract provides for 

wording that implies a certain flexibility regarding the delivery period. 

In a case decided under English law regarding a shipment of 

gasoline,936 buyer and seller had agreed a seemingly fixed “loading period” (May 27 to 

30), to be narrowed by the buyer to a “two-day laycan” until May 21.937 There was also 

a clause establishing a fixed laytime of 36 hours starting six hours after the notice of 

readiness had been tendered by the vessel.938 

On May 17, the buyer gave notice to the seller nominating a vessel to 

load the cargo. On May 20, the vessel informed May 28 as the estimated date of arrival 

on the loading port. So, on May 21, the buyer narrowed the laycan to a two-day period 

between May 29 and 30. The vessel arrived within the laycan period, but the seller had 

problems in obtaining the goods and was not ready to deliver any goods at least until 

June 4th. On June 3rd, the buyer declared the contract terminated and sought damages for 

the breach by the seller of its delivery obligation. 

 
933 For a case recognizing the essentiality of timely delivery under the CISG, in a contract that provided 
for a fixed delivery period, see Debevois, J., Valero Marketing v. Greeni Oy, Pace Law School Institute 
of International Commercial Law; and Barry, Fuentes, and Jordan, Valero Marketing v. Greeni Oy 
(CLOUT Case 846), 83 CLOUT. 
934 Mr. Justice Phillips, Richco International Ltd. v. Bunge & Co. Ltd. (the “New Prosper”), 2 Lloyd’s 
Law Reports 93 (Queen’s Bench Division (Commercial Court) 1991). 
935 See, particularly, the Mung beans case, Pace Law School Institute of International Commercial Law 
(CIETAC, China 2001). 
936 Lord Justice Longmore, ERG Raffinerie Mediterranee v Chevron USA, 494 British and Irish Legal 
Information Institute Website (English Court of Appeal 2007). 
937 The whole text of the clause was as follows: “7. Delivery. FOB ISAB refinery north site (Priolo 
Terminal – Augusta Bay) in a single lot by M/T “TBN”/SUBS to be nominated by Buyer and to be 
acceptable to seller in the period 27-30/05/2004. Buyer will narrow such period to a two day laycan latest 
by 21/05/2004 C.O.B. Italian time. The laycan is an essential element of the contract, in favor of seller.” 
938 The laytime, in accordance with the definition cited above, constitutes a delimited period of time. In 
charter contracts, the charterer is said to be expected to commence and complete loading within such 
period. If loading is not completed within the laytime, demurrage starts to accrue, meaning that the 
charterer has to pay an amount in addition to the freight contractually agreed. Conversely, if loading is 
completed before the expiration of the laytime, the owner has to pay an amount to the charterer, 
proportional to the time saving obtained by the expedited loading. This amount is known as despatch 
(BIMCO, “Laytime Definitions for Charter Parties 2013,” para. 31). 
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The court relied on the concept of laycan to find that the laycan 

provision meant only that the buyer was obliged to send the vessel to collect the cargo 

during the two-day period between May 29 and 30. The seller was not, however, 

obliged to deliver the goods until the end of May 30. Such an interpretation would be 

inconsistent with the laytime provision, which granted the seller the right to load for at 

least 42 hours after the arrival of the ship (six hours after the notice of readiness being 

tendered and the 36 hours of actual laytime). 

Coupled with the combination of the laycan and laytime exceeding the 

period mentioned on the “delivery” clause (which in the end was construed as a period 

for the buyer to send the ship), the contract also contained a provision for demurrage, 

meaning that an objectively determinable compensation would be due to the seller 

should the laytime expire while loading was not yet completed. 

All things considered, the court found that the wording of the contract 

meant that there was no clear end date for the delivery period. As such, it was to be 

construed as a non-traditional FOB contract, in the sense that, due to the peculiar 

wording of the contract, time was not of the essence. As a result, the buyer did not have 

the right to terminate the contract even on June 3rd, when it purported to do it, and had 

no right to receive damages other than the demurrage fee calculated in accordance with 

the contract. The right to terminate the contract would only arise after a “frustrating 

time” had elapsed, something that did not occur in the case. 

Under English law, a “frustrating time” is longer than a “reasonable 

time.” A delay is only considered to be frustrating when it “becomes so prolonged that 

the breach assumes a character so grave as to go to the root of the contract,”939 meaning 

that the delay would deprive the innocent part of “substantially the whole benefit of the 

contract.”940 

This case sheds some light on how the timeliness of delivery is treated 

under English law: “there is no presumption of fact or rule of law that time is of the 

essence in mercantile contracts.”941 Thus, when the contract does not allow for such a 

conclusion, time will not be of the essence. 

Arguably, the same solution would have been achieved by applying 

the Convention. The CISG, like the English law, does not impose a presumption that 

time is of the essence in all sales contracts (Article 49(1) CISG), and therefore whether 

this is the case should be determined from the contract and its circumstances. The 

important element to bear in mind is that time is not necessarily going to be of the 

essence just because a contract is for the sale of commodities. There is no automatic 

 
939 Lord Justice Devlin, Universal Cargo v. Citati, 1 Lloyd’s Law Reports 174 (English Commercial 
Court (Queen’s Bench Division) 1957). 
940 Lord Justice Sellers, Hong Kong Fir Shipping Co v Kawasaki Kisen Kaisha, British and Irish Legal 
Information Institute Website (England and Wales Court of Appeal (Civ) 1961). 
941 Hugh Beale, Chitty on Contracts, 32nd ed., vol. 1 (London: Sweet & Maxwell, 2018), paras. 13–037. 
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relationship between these two circumstances. Attention must be given to the contract in 

order to establish whether this is the case. 

Interestingly, if this contract had been governed by the Convention, 

the buyer would likely have been able to assert her right to terminate the contract with a 

bit more certainty: by application of Article 33(c), it would have been possible to 

establish that since the contract did not provide for a delivery period, delivery would 

have to be completed within a reasonable time after the arrival of the ship; after the 

arrival of the ship, a notice could have been tendered under Article 47(1) establishing a 

reasonable period of time for the seller to deliver the goods, under penalty of 

avoidance.942 

Another example of stipulation that could potentially lead to the same 

outcome, at least on certain circumstances, is the GAFTA Model Contract no. 64.943 

Clause 6 of this model contract states that “[p]rovided the vessel is presented at the 

loading port in readiness to load within the delivery period, Sellers shall if necessary 

complete loading after the delivery period and carrying charges shall not apply.” 

In this case, what is called a delivery period – similarly to the case 

discussed above – is, instead, upon closer scrutiny, a period for the presentation by the 

buyer of the nominated vessel. The result would be that, also in this case, there would 

be some uncertainty as to when the buyer would be entitled to avoid the contract 

because of a late delivery.944 If the parties want time of delivery to be of the essence of 

the contract, a clear time limit must be established, by providing, for instance, that 

loading must be completed within “x” days of the notice of readiness being tendered.945 

A similar situation can arise in contracts providing for a very large 

period of delivery or shipment, coupled with a clause for the determination of laytime, 

demurrage and despatch. 

Let us imagine a contract for the sale of 20,000 MT of sugar, with the 

following provisions regarding the shipment (delivery) period and loading terms, all of 

which are typical for the industry: 

“Quantity: 

“20,000 MT, min/max 

“Shipment period: 

 
942 Indeed, in accordance with Mullis, “Avoidance for Breach Under the Vienna Convention: A Critical 
Analysis of Some of the Early Cases,” 334, Article 47(1) is a provision that allows the innocent part to 
“make ‘time of the essence’” for the purpose of avoiding the contract. 
943 The GAFTA Forms expressly exclude the application of the Convention. However, other contracts 
may contain similar provisions and the reference to this specific clause of GAFTA Form 64 is intended as 
an example of a provision that may appear in a contract governed by the CISG. 
944 Reed Smith LLC, “Shipment/Delivery Periods in FOB Contracts: Confusion Explained,” Lexology, 
February 29, 2008, www.lexology.com/library/detail.aspx?g=18ad4940-9628-4cbb-a8e1-4e4f0ff8c4c0. 
945 Ibid. 
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“From October 1st to December 15, 2017, at Buyer’s option 

“Buyer to give to Seller 10 calendar days’ notice of vessel(s) expected 

readiness to load with such notice to be given at Seller’s office during 

regular working office hours. 

“Loading terms 

“Vessel to be loaded at the average rate of 4,000 (four thousand) metric 

tons per weather working day of 24 consecutive hours, provided that: (i) 

the vessel is capable of being loaded at such daily rate; and (ii) the vessel 

has a minimum of 4 hatches/holds available and accessible at all times 

during loading, according to the custom of the port. If conditions (i) and 

(ii) are not met, loading rate shall be reduced proportionally. 

“All other terms as per Sugar Charter Party 1999.” 

Although the period for the seller to deliver the goods is, in principle, 

determined as a clear period of about 75 days between October and December, an 

important aspect to consider is that the precise day when the delivery of goods is to 

commence will be determined by a notice to be given by the buyer, up to 10 days before 

the day when the vessel is expected to be ready to load in the port of origin. 

Once the buyer gives such a notice, a much narrower delivery period 

could be derived from the circumstances. Say, for instance, that the buyer notifies the 

seller that the relevant vessel will be ready to load on October 1st, 2017. Assuming that 

the notice is regularly sent, there is a reasonable expectation that the seller will move to 

have the goods ready to load by this date. 

In accordance with the contractual clauses, if the buyer requests that 

the entire contractual quantity of commodity be delivered at once (i.e., if she requests 

that the 20,000 MT of sugar are loaded in a single ship), then, in a very rough 

approximation, the resulting laytime would be something close to five days.946 

The situation is slightly different from that of the case presented 

above, in that there is no reference to a laycan, and that the laytime expires before the 

end of the delivery period. Therefore, both under the English law947 and the CISG,948 

there is one clear date by which delivery must be completed if the seller does not want 

to risk an avoidance of the contract by the buyer, which is the last day of the delivery 

period. This seems to be the only deadline recognized under English law. 

 
946 To obtain this figure, I am simply dividing the 20,000 MT for the load rate of 4,000 MT per day. The 
actual calculation will be much more complex, as a result of the interaction of a series of provisions 
contained in the contract and/or in the charter party. Moreover, as hinted by the sample contractual clause, 
the actual laytime usually also varies in accordance with external conditions such as the weather, the 
availability of loading hatches etc. 
947 Baughen, “Laytime and Demurrage in CIF and FOB Contracts,” 35. 
948 As per Article 33(b). 
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However, a case can be made as to whether the notice of the buyer 

calling for delivery would have the effect of narrowing down the delivery period 

available for the seller (giving effect to the second part of letter “b” of Article 33 CISG). 

Although it is certainly possible for the parties to stipulate that the buyer will have the 

prerogative to request that the goods be delivered during a shorter period within the 

originally stipulated delivery period,949 it is submitted that where the wording of the 

contract is similar to the one devised on this example, the answer is negative: if the 

language of the contract only provides that demurrage is to be paid in case the laytime is 

exceeded, but does not contain a clear provision in the sense that the buyer has the right 

to narrow the delivery or shipping period, then the buyer who nominates a ship to 

collect the commodity on the beginning of the delivery or shipping period bears the risk 

of having to wait until the end of such period so that she can terminate the contract (or 

otherwise claim that a breach has taken place) on the basis of an untimely delivery.950 

To be clear, if laytime is exceeded, the buyer will, of course, be entitled to recover 

demurrage fees if the contract so allows; what she will not be entitled to do, in the 

absence of specific contractual provisions in this sense, is to recover damages on 

account of a breach of the term regarding the delivery or loading period, because no 

such breach will have occurred unless and until the lack of performance goes beyond 

the end of the delivery or shipping period. 

Indeed, in a case decided under English law involving a demurrage 

provision in a FOB sales contract, it was found that the only remedy available when 

loading extends beyond the agreed laytime (unless a clear delivery period is stipulated, 

and is later exceeded by the seller) is demurrage.951 It is submitted that the same 

outcome would be adequate under the Convention. 

This position is supported by the fact that, at least under English 

shipping law, time is not of the essence in charter contracts and, in principle, the fact 

that the shipper enters into demurrage is not itself sufficient for the ship owner to simply 

set sail and leave the port.952 Since demurrage is often seen as a pre-agreed 

compensation for the freight which the owners are likely to lose as a consequence of the 

 
949 Corinne Widmer Lüchinger, “Commentary to Articles 30-34,” in Commentary on the UN Convention 
on the International Sale of Goods (CISG), ed. Ingeborg Schwenzer, 4th ed. (Oxford: Oxford University 
Press, 2016), commentary to Article 33, para. 11. 
950 As stated by Baughen, “Laytime and Demurrage in CIF and FOB Contracts,” 37, “there is no implied 
obligation to load within such time as to avoid the buyer incurring a liability for demurrage under its 
charterparty.” 
951 Justice Potter, Richco International Ltd. v. Alfred C. Toepfer International GmbH (the “Bonde"), 1 
Lloyd’s Law Reports. In “the Bonde”, the laytime clause stated that “Sellers guarantee to load vessel at 
the rate of 3,000 mt per weather working day of 24 hours.” It is submitted that the wording of such clause 
is even more indicative of an obligation to deliver in a certain timeframe than the one devised in the 
example. Nonetheless, because there was another clause providing specifically for a delivery period, the 
Court found that the payment of demurrage was the only applicable remedy when delivery was made 
under the stipulated rate. 
952 Michael John Wells, “Demurrage and the Availability of General Damages,” Australian and New 
Zealand Maritime Law Journal 22, no. 1 (2008): 78–79; Lord Justice Bankes, Lord Justice Atkin, and 
Lord Justice Sargant, Aktieselskabet Reidar v. Arcos, Ltd., 25 Lloyd’s Law Reports 513 (Court of Appeal 
1926). 
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delay,953 the charterer and the ship owner are even as long as demurrage is being 

accrued.954 Since the liability for demurrage is usually contractually transferred to the 

seller, an argument in the sense that the delivery should be completed before the end of 

the shipment period, because the ship would otherwise leave, is therefore unavailable to 

the buyer.955 

Absent an actual breach, the only way for a buyer in this situation to 

avoid the contract would be if it could be derived from the circumstances that the seller 

will not perform her obligation to deliver the goods, thus allowing the buyer to declare 

an anticipatory breach under Article 71(1). 

An English case involving the carriage of containers956 provides an 

interesting illustration in this regard. A carrier claimed demurrage for a 3-year period 

during which some containers containing raw cotton were left standing in port, pending 

litigation. The court found that demurrage ceased to accrue after it became clear that the 

containers would not be freed – it would be inconsistent to allow the carrier to continue 

receiving demurrage when it was no longer reasonable to expect that the containers 

would be made available. So, even when time is not of the essence (such as in the 

shipping contract), there is a time beyond which the contract is terminated even if the 

right to terminate is not entirely evident. 

In any case, from the standpoint of the buyer, it is probably advisable 

that a term be included in contracts with longer shipment or delivery periods with an 

objective time limit for each delivery (such as a provision where loading must be 

completed up to “x” days after the vessel tenders its notice of readiness, or wording to 

the same effect). 

Similarly, if this is the case, then it would also be conceivable that 

non-conforming goods timely delivered by the buyer could be replaced by conforming 

goods still within the delivery period, without it representing an unreasonable 

inconvenience or an unreasonable expense to the buyer.957 

It has been argued that in commodity sales, such a possibility would 

be contrary to the expectation of the parties, since it would be inconvenient to the buyer 

to keep waiting for the seller to cure her defective performance when such buyer may 

have undertaken obligations under a back-to-back contract with a sub-buyer.958 In this 

 
953 Wells, “Demurrage and the Availability of General Damages,” 78–79; Lord Justice Devlin, Chandris v 
Isbrandtsen-Moller Company, 83 Lloyd’s Law Reports 385 (Commercial Court (King’s Bench Division) 
1950). 
954 John Schofield, Laytime and Demurrage (CRC Press, 2015), 422–24 reports that only rarely a contract 
will set time limits for demurrage, and the result is that demurrage will keep running until the contract is 
frustrated or repudiated. 
955 Of course, this argument is only valid where the contract does not provide otherwise. 
956 Leggatt J., MSC Mediterranean Shipping Company S.A. v. Cottonex Anstalt, Bailii (English and 
Wales High Court 2015). 
957 Leisinger, Fundamental Breach Considering Non-Conformity of the Goods, 126. 
958 Fisher and Hains, “Futures Market Law and Practice and the Vienna Sales Convention,” 554. 
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case, however, it seems that the buyer’s right to reject a new attempt by seller to 

perform would be preserved by the qualification under Article 48 CISG in the sense that 

cure is only allowed when it would not cause an unreasonable inconvenience to the 

buyer. Absent such inconvenience, it would be very difficult to argue that cure should 

not be permitted, even if the contract is for the sale of a commodity. 

3.3.4 Breach of the obligation to tender clean documents 

The arguments mentioned on the prior Sections justify not only the 

importance of timeliness of delivery of the goods. They also support the fact that the 

threshold for a breach to be considered fundamental will be lower also in relation to the 

other aspects of the essential obligations of the seller. 

Particularly in string and back-to-back sales, it is clear that what the 

buyer is entitled to receive from the contract is a set of documents that can be promptly 

resold. In such a context, a set of “claused” bills of lading would likely be of the interest 

to only a few opportunistic buyers interested in obtaining the goods for a substantial 

price reduction. The seller, on the other hand, can buy a substitute set of documents in 

the market to deliver to the buyer with as much ease as the buyer herself could do, there 

consequently being no reason (economic or otherwise) to place the burden on the buyer 

to accept the defective documents and mitigate the damages.959 The obligation to tender 

clean documents, in short, will always be of the essence, even if the goods themselves 

are not found to be defective.960 

Still in relation to the obligation to tender documents, commentators 

sometimes establish degrees of importance of documents in each circumstance, by 

identifying at least three situations potentially deserving different treatments: contracts 

where the obligation is to tender documents that merely accompany the goods, such as 

insurance policies, certificates of origin, certificates of inspection, customs-related 

documents etc.; contracts where the obligation is to tender documents of title such as 

bills of lading; and contracts where the obligation to tender documents is coupled with 

provisions regarding documentary credits.961 

In commodity sales, all three situations occur frequently. We have 

already mentioned documents of title. Virtually all commodity sales, however, also 

require that several accompanying documents be tendered,962 and many commodity 

sales involve documentary credits, meaning that the documents received will be 

 
959 Mullis, “Avoidance for Breach Under the Vienna Convention: A Critical Analysis of Some of the 
Early Cases,” 348. 
960 Schwenzer, “Avoidance of the Contract in Case of Non-Conforming Goods (Article 49(1)(a) CISG),” 
440–41; Mullis, “Avoidance for Breach Under the Vienna Convention: A Critical Analysis of Some of 
the Early Cases,” 347–48. As Professor Mullis puts it, the obligation to tender clean documents and the 
obligation to deliver conforming goods are separate, and a fundamental breach of any one of them should 
entitle the buyer to avoid the contract. 
961 Schwenzer, “Avoidance of the Contract in Case of Non-Conforming Goods (Article 49(1)(a) CISG),” 
440. 
962 Kingsman, Sugar Trading Manual, chap. 14:16. 
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forwarded to a bank, which in turn will be the entity acting as an intermediary for the 

payment of the price of the goods. 

In relation to accompanying documents, apart from the same 

economic reasons already mentioned, there will be sometimes further reasons why they 

are of the essence. 

For instance, as a way of achieving greater economic efficiency, many 

standard form contracts drafted by commodity trader associations impose that, even in 

CIF contracts, the conformity of the goods and the compliance with other obligations 

(such as the suitability of the packing or even of the ship or vehicle that will be used to 

transport the commodity) be inspected before shipping takes place,963 often by an 

independent third-party.964 Specifically in relation to quality, the adoption of quality 

grades as a parameter to establish the settlement price of the goods965 means that the 

certificate of inspection will not only be essential for the merchantability of the 

commodity; it will play an essential role in the calculation of the price. Such a 

document also cannot be easily obtained by the buyer because the inspection procedure 

is often regulated in detail by the contract and cannot be carried out, for instance, after 

the goods are discharged on the port of destination. These documents, therefore, are 

essential also for these reasons. 

Finally, in relation to documentary credits, the key to understand the 

essentiality of the obligation to tender documents resides on the fact that the most 

widely used standard form contract to govern letters of credit – the UCP 600 rules – 

require that clean documents be tendered in order for payment to be made. 

As mentioned before, documentary credit is the solution for a 

dilemma, generated by not enough trust existing between buyer and seller in a particular 

transaction, which can be summarized on the question: “who performs first?” Will the 

buyer deliver the goods and risk not receiving the price, or will the seller pay upfront 

under the risk of not receiving the goods? 

Documentary credit solves the issue through the interposition of 

trusted third parties. Its mechanics can be summarized as follows: buyer and seller hire 

banks trusted by each of them; the bank hired by the buyer undertakes the obligation to 

pay the contractual price against the presentation of documents by the seller (a process 

that is intermediated by the bank hired by the seller). The payment is released to the 

seller’s bank if the documents are compliant with the terms of the letter of credit.966 In 

practice, the banks, taking advantage of their creditworthiness and reputation, minimize 

trust issues by “replacing” their respective clients in the transactions related to the 

tender of documents and payment of price. 

 
963 Bridge, International Sale of Goods, 2007, 437. 
964 Kingsman, Sugar Trading Manual, chap. 11:2; Bridge, International Sale of Goods, 2007, 52. 
965 For a discussion about this kind of provision, see Section 3.2.2. 
966 Roberto Bergami, “What Can UCP 600 Do for You?,” Vindobona Journal of International 
Commercial Law & Arbitration 11 (January 2007): 2–4. 
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UCP 600 represents the latest revision of a standard form contract 

governing letters of credit, issued by the ICC. Even though UCP 600 is said to have 

been designed to impose less stringent requirements on the documents required for the 

transactions governed by it to go through, its clauses still require that the documents 

tendered by the seller are fully compliant in order for payment to be made in due 

course.967 In UCP 600, 14 of its 39 clauses are dedicated to describe in considerable 

detail the form and contents of documents, a proportion that gives a good idea of how 

important document compliance is when documentary credit is involved. 

This means that whenever the contract provides for payment through 

documentary credit, documents have to be clean “in every respect.” Any breach should 

entitle the buyer to avoid the contract.968 

As we have seen, the CISG-AC Opinion No. 5 adopts a similar view 

in relation to the essentiality of the obligation to tender documents. When considering 

the specificities of the commodity markets, the CISG-AC stated the following:969 

“[i]n those parts of the commodity market, where string transactions 

prevail and/or prices are subject to considerable fluctuations, special 

standards have to be applied in determining whether there is a 

fundamental breach. There, timely delivery by the handing over of clean 

documents – that can be resold in the normal course of business – is 

always of the essence of the contract. If the parties do not stipulate this 

importance by respective clauses, this can be derived from the 

circumstances by an interpretation of the contract pursuant to Article 

8(2), (3) of the CISG. As a result, in practice, the seller’s possibility to 

remedy a defect in the documents normally does not exist in the 

commodity trade. Thus, in this specific trade branch the solution under 

the CISG is quite similar to that under the perfect tender rule. However, 

the last buyer, who actually takes the goods, may not avoid the contract 

merely by relying on the non-conformity of the documents.” 

It is submitted that remarks can be made in relation to two findings of 

the Opinion: the unavailability of the right of the seller to cure a defect regarding 

defective documents, as well as the unavailability of the avoidance remedy for the last 

buyer, should not be as absolute as they appear from the quoted paragraph. 

The ability to cure a defect regarding a tendered document is indeed 

restricted by all the reasons we have already mentioned. However, there will be 

occasions when the documents may be retendered without an unreasonable 

inconvenience or unreasonable expense to the buyer. 

 
967 Ibid., 1–2. 
968 Schwenzer, “Avoidance of the Contract in Case of Non-Conforming Goods (Article 49(1)(a) CISG),” 
441; Mullis, “Avoidance for Breach Under the Vienna Convention: A Critical Analysis of Some of the 
Early Cases,” 346. 
969 CISG Advisory Council, “Opinion No. 5, The Buyer’s Right to Avoid the Contract in Case of Non-
Conforming Goods or Documents,” para. 4.17. 
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An indication is given by the GAFTA Guidelines for Appropriation, a 

document that offers guidance to the interpretation of the GAFTA standard forms. The 

guideline states that whenever the seller has given an invalid notice of appropriation 

(i.e., a notice that refers to goods that cannot be identified to the unascertained goods 

described in the contract), such seller is allowed to “re-appropriate,” provided that the 

second attempt is done still within “the time limits laid down in the appropriation 

clause.”970 

Although the notice of appropriation cannot be considered a document 

within the concept adopted in the present discussion, arguably the same regime should 

be applicable in relation to properly defective documents (in the strict sense). Suppose, 

for instance, that the seller has timely tendered by mistake a bill of lading referring to 

goods that do not conform with the contract or that are heading to the incorrect port of 

destination. If the buyer rejects these documents right away, but the seller immediately 

responds by delivering the correct set of documents still within the time limits set out by 

the contract, it is submitted that the buyer could not reject the second set of 

documents.971 

Surely, due to the generally exiguous time limits set in spot sales, 

particularly when the parties deal exclusively on paper, such a case may not be very 

likely to occur, for the available time to cure would be too short. However, such a 

situation could plausibly occur in circumstances where documents can be sent 

electronically instead of through regular mail or courier services, and also in situations 

where there is an extended time for the documents to be tendered. 

In relation to the unavailability of avoidance rights to the last buyer in 

a string solely on the basis of defective documents, it is submitted that in view of the 

reasoning previously presented to justify the fundamentality of a breach in a commodity 

sale, there will be situations where a breach “merely” related to the documents tendered 

by the seller could be fundamental even when these documents are being handed to the 

last buyer in the string. 

Consider, for instance, the two cases mentioned above: that of the 

accompanying documents that are essential for the mechanics of the contract, as well as 

that of documentary credit. The circumstances that justify a breach being fundamental 

in relation to the obligation to tender these documents exist regardless of the buyer 

being or not the last chain of the string. In short, importance is to be given to the 

intended use of the documents by the buyer, at least when such intended use is 

conspicuous in the contract or implied by the context or by previous dealings between 

 
970 The Grain and Feed Trade Association, “Guidelines for Appropriations,” 3. 
971 Re-tendering documents when the first set was defective, provided that the second tender is still within 
the contractually stipulated timeframe, is admitted even under English law. See: Mullis, “Avoidance for 
Breach Under the Vienna Convention: A Critical Analysis of Some of the Early Cases,” 346–47; Lord 
Justice Megaw, Lord Justice Eveleigh, and Lord Justice Brandon, S.I.A.T. Di Dal Ferro v. Tradax 
Overseas S.A., 1 Lloyd’s Law Reports 53 (England Court of Appeal 1980). 
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the parties, the same way as the intended use of the goods by the buyer is normally 

considered in other circumstances.972 

Moreover, the circumstance of being the last buyer in a string is not 

fixed or immutable. The person temporarily occupying this position may find that it is 

better to sell on the goods to another buyer interested in buying them on documents, but 

this circumstance may not be known by the time such buyer receives the documents.973 

Curtailing the buyer’s rights of rejection only because it has not (yet) on-sold the goods 

does not seem fair nor equitable. Such a distinctive treatment to a last buyer could only 

be reasonably imposed if it was known to the last seller at the time of the conclusion of 

the contract that such buyer already intended to make use of the goods instead of 

reselling them.974 

Finally, the acceptance by the buyer of the documents should not 

affect her rights to later reject the goods if the non-conformities were not apparent from 

the accepted documents. This position, adopted in the English courts,975 was also 

recognized as valid in case law derived from the application of the Convention.976 

As a final note, it is interesting to note that although English law itself 

is very generous in granting termination rights upon breach of contract, contractual 

practice seems to have sought to limit these rights in situations where termination could 

be too drastic a remedy. 

The GAFTA Contract No. 100,977 for instance, refers to several 

instances where failure on the part of the seller to deliver clean, complete shipping 

documents does not amount to a right to terminate the contract – at least, not 

immediately. If the seller fails to present “shipping documents or other documents or an 

indemnity entitling [the buyer] to take delivery,” the buyer is nonetheless obliged to 

“take delivery under an indemnity provided by themselves and shall pay for the other 

documents when presented” (clause 12(d)). The “indemnity” shall be read as a reference 

to a “letter of indemnity.” Letters of indemnity are often used to convince a carrier to 

deliver goods to a receiver who is unable to present a bill of lading.978 The receiver 

 
972 A similar argument, but “a contrario”, is presented by Schwenzer, “Avoidance of the Contract in Case 
of Non-Conforming Goods (Article 49(1)(a) CISG),” 438. 
973 Takahashi, “Right to Terminate (Avoid) International Sales of Commodities,” 118. 
974 This would result from the application of Article 35(2)(b), according to which “[e]xcept where the 
parties have agreed otherwise, the goods do not conform with the contract unless they (…) are fit for any 
particular purpose expressly or impliedly made known to the seller at the time of the conclusion of the 
contract, except where the circumstances show that the buyer did not rely, or that it was unreasonable for 
him to rely, on the seller’s skill and judgement.” 
975 Lord Justice Devlin, Kwei Tek Chao v British Traders and Shippers, 1 Lloyd’s Law Reporter 459 
(Commercial Court - Queen’s Bench Division 1954). 
976 Cocoa beans case (CLOUT Case 253), 25 CLOUT 5 (Switzerland Appellate Court Lugano, Cantone 
del Ticino 1998). 
977 The Grain and Feed Trade Association, “Contract No. 100” (The Grain and Feed Trade Association, 
2020), www.gafta.com/write/MediaUploads/Contracts/2020/100_2020.pdf. 
978 Felipe de Arizon and David Semark, Maritime Letters of Indemnity, Lloyd’s Shipping Law Library 
(Milton Park: Informa Law, 2014), para. 1.6; 2.15. 
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undertakes before the carrier an obligation to indemnify such carrier against any liability 

that the carrier might incur for having delivered the goods without the presentation of 

the original bill of lading.979 This practice, therefore, also represents a risk to the carrier 

as, strictly speaking, it may be breaching an obligation under the contract of carriage.980 

The same clause also states that the seller is liable for costs and 

expenses incurred for failure to provide the missing documents, and also reserves the 

rights of the buyer “when shipping documents are eventually available” (clause 12(e)). 

A similar provision states that if the seller presents an incomplete set 

of bills of lading, or if other documents are missing, “payment shall be made” if the 

delivery of the missing documents “is guaranteed.” The buyer has the right to demand 

that such guarantee be countersigned by a recognized bank, but no right to terminate 

arises automatically of the documentary imperfection (clause 12(f)). 

Finally, clause 12(g) indicates that “[n]o obvious clerical error in the 

documents shall entitle [the buyer] to reject them or delay payment.” The seller must 

guarantee and pay any losses or expenses suffered by the buyer as a consequence of the 

error. 

It would seem, therefore, that even merchants used to work under 

English law would find some aspects of that law too asperous at times – and circumvent 

such asperity by contracting around the most draconian legal rules. 

3.3.5 Breach of terms regarding the quality of the goods 

The seller has the duty to deliver goods that conform to the contract. 

In most commodity cases, it is not difficult to determine whether the goods tendered are 

non-conforming because the quality parameters are described in detail in the contract. In 

other cases, however, the non-conformity refers to a trait of the goods that the parties 

have not expressly addressed in their agreement. The issue of the determination as to 

whether non-conformity occurred is dealt with mainly in Article 35 to 44 CISG, some 

of which will be discussed in Section 3.4.1. 

Once it has been determined that the goods delivered by the seller did 

not conform to the contractual parameters, it may be necessary to assess whether the 

non-conformity was sufficiently serious as to constitute a fundamental breach under 

Article 25 CISG. The criteria that may be used to undertake such an assessment is the 

object of this Subsection. 

As usual in almost all matters involving the Convention, the 

determination of whether a breach of contract in the form of delivery of non-conforming 

goods is a fundamental breach depends on the contract and on the circumstances 

surrounding it. The contract is always the starting point for any such analysis. 

 
979 Ibid., para. 1.10. 
980 Ibid., para. 3.16. 
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The contract can – and ideally will – establish whether the parties 

consider any of the quality parameters to be non-essential, and to which extent this 

would be so. Many standard terms commonly used in commodity trading contain rules 

restricting the buyer’s right of rejection,981 by means of an agreement in the sense that 

obligations related to the quality of the goods are, at least to a certain extent, “demoted” 

from essential terms to what in English law would be called warranties, i.e., obligations 

that, when breached, only entitle the aggrieved party to claim damages. 

One such example is the GAFTA 100, clause 5, providing for a 

reduction of price in case the tendered goods test below the quality standard agreed on 

the contract. The buyer will only be entitled to reject the goods and terminate the 

contract if the non-conformity exceeds a certain degree. 

Another common, similar, approach is to establish a quality grade. In 

practice, this means that a certain variation on quality will be acceptable within a 

previously agreed range. Delivery of a commodity of lower quality (but within the 

grade) will not be considered as a breach, but the price will be adjusted in accordance 

with the quality of the goods actually delivered (for a discussion on this concept and 

example clauses regulating quality grades, see Section 3.2.1). 

Ideally, the contract should also provide an agreed solution for what 

happens when the non-conformity is such that the goods are outside of the acceptable 

quality range. If no specific rule is agreed, it is submitted that there is at least a good 

argument in the sense that whenever such a provision exists – be it by means of a 

“leniency clause” such as clause 5 of the GAFTA 100 standard form, or by means of a 

quality grade –, a fundamental breach occurs whenever the non-conformity is such that 

the measured quality of the goods is beyond the limits determined by the contract. 

Not all contracts make it clear, however, when the parties consider 

that a non-conformity is sufficiently serious so as to be considered a fundamental 

breach. An interesting Spanish case982 decided under the CISG illustrates such a 

situation. The case involved a sale of crushed olive stones, a good that can be safely 

classified as a commodity-type good. The contract provided that the seller had to deliver 

to the buyer olive stones that complied with certain quality standards. The contract 

contained a clause establishing a maximum limit of humidity of 14% and stating that 

the stones should not contain pulp. Another clause states that the price should be 

reduced if humidity were above the 14% limit, which would in principle indicate that 

the 14% limit should not be a strict obligation. However, the contract contained yet 

another clause that allowed the buyer to terminate the contract if the goods delivered did 

not meet the contractual quality standards. The buyer accepted two shipments 

containing goods that exceeded the allowed humidity but subsequently made it clear to 

the seller that said level of humidity and pulp content were unacceptable because it 

 
981 Bridge, International Sale of Goods, 2007, 437. 
982 Amparo Camazón Linacero, Sunprojuice DK, Als v. San Sebastian, S.c.A. (20 February), Pace Law 
School Institute of International Commercial Law (Court of Appeal of Madrid, Spain 2007). 
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made the goods unfit for their purpose (producing energy). The goods delivered in the 

following shipment were once again defective. Tests performed in the delivered goods 

indicated a level of humidity above 20% and a 5.2% pulp content.  

The buyer then made a substitute purchase and terminated the 

contract. The court sided with the buyer, finding that it was indeed entitled to terminate 

the contract. It ruled that the clause providing for the reduction of the price should the 

goods test for humidity above 14% was a mere “precaution,” presumably giving the 

buyer the option to claim a price reduction, but not precluding it from terminating the 

contract. In so determining, it was relevant that the contract contained a term stating that 

the buyer would be allowed to terminate the contract in case of non-conformity. The 

interpretation of the court, therefore, sought to reconcile two seemingly contradictory 

clauses. It helped the buyer’s case that the discrepancy between the contractual quality 

standard and the measured quality was such that it made the goods unfit for the buyer’s 

purpose, and that the court found that the seller was aware of such purpose. 

It is submitted that the court was right in siding with the buyer. It is 

also submitted, however, that the buyer was lucky in obtaining a favorable judgment, 

considering the ambiguity in the wording of the contract. In any case, this judgment is a 

good illustration of how fitness for purpose can play an important role when 

determining whether a breach regarding quality is fundamental. 

What should the regime be, however, in situations where the contract 

does not clearly indicate whether a breach of contract regarding non-conforming goods 

should be considered a fundamental breach, nor there is an agreement as to whether an 

aggrieved buyer would be entitled to terminate the contract in such circumstance? 

As hinted by the case cited above, under the regime established by the 

Convention, it has been argued that the purpose of the buyer when purchasing the goods 

should be relevant in determining whether delivery of non-conforming goods should be 

regarded as a fundamental breach. Whenever the buyer purchases the goods only for 

resale to non-specified sub-buyers, the buyer should not be able to avoid the contract if 

the goods are marketable or usable, even if not as initially intended by the buyer.983 

It is submitted, however, that, in sales of commodity-type goods, this 

stance is unacceptable for being inconsistent with the arguments previously presented in 

relation to the different economic balance between buyer and seller when dealing with 

the sale of commodities. It is submitted that, at least for commodities in relation to 

which an active spot market exists, the increased exposure of the buyer and, conversely, 

the decreased exposure of the seller to the risks generated by the breach mean that the 

defaulting seller is most likely the least cost avoider and, therefore, should be the one 

bearing the burden of the contractual breach also when such breach takes the form of 

 
983 CISG Advisory Council, “Opinion No. 5, The Buyer’s Right to Avoid the Contract in Case of Non-
Conforming Goods or Documents,” para. 4.3; Leisinger, Fundamental Breach Considering Non-
Conformity of the Goods, 131. 
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the delivery of non-conforming goods.984 The CISG-AC, in its Opinion No. 5, argues 

specifically that there is a fundamental breach whenever the buyer is not reasonably 

able to resell goods bought with this intent “in his normal course of business.”985 In the 

context of liquid commodities, this criterion should result in a very narrow 

interpretation: a tender of raw rather than refined sugar should be deemed as sufficiently 

non-confirming so as to configure a fundamental breach, even if the buyer is a trading 

company acting in both markets. Although it could be argued that both products are 

“sugar,” each type of sugar has its own acceptable market quality standards, their own 

sets of commonly accepted rules, and even their own professional association (the SAL 

in the case of raw sugar and the RSA in the case of refined sugar). Receiving a cargo of 

the “wrong type of sugar” can certainly be disruptive (i.e., it would constitute an 

inconvenience that would surpass the threshold of the “normal course of business”) to 

the activities of the trading desk, even if for the layman the difference would not look so 

dramatic. The same logic can easily be replicated to other commodities as well. 

This circumstance will be even more pronounced if the parties agree 

that the goods are to be tested before shipping, a procedure that it is common in many 

standard form contracts used in the commodity industry.986 Testing is often carried out 

in the port of origin, by a trusted third-party.987 This limits the possibility of protracted 

discussions about the actual quality of the goods, and at the same time ensures that non-

conforming goods can be rejected before shipment, providing the seller with an 

opportunity to retain the defective goods and, if time allows, tender conforming goods 

without incurring in unreasonable costs and/or efforts.988 This kind of arrangement is 

common not only in FOB contracts, but also in CIF and CFR contracts, among other 

reasons because in such contracts the risk of loss of the goods usually passes to the 

buyer after the goods are placed into the ship989 (and also, presumably, because if 

testing is performed only upon arrival, it becomes much more difficult to establish 

whether the goods were defective when delivered or if they deteriorated or were 

somehow damaged during transportation). 

On the other hand, the fact that the goods have already been shipped is 

not necessarily an indication that the buyer becomes the least cost avoider: if the sale is 

made on documents and the goods have not yet arrived at the destination, it could be the 

 
984 Winsor, “The Applicability of the CISG to Govern Sales of Commodity Type Goods,” 103. 
985 CISG Advisory Council, “Opinion No. 5, The Buyer’s Right to Avoid the Contract in Case of Non-
Conforming Goods or Documents,” para. 4.3. 
986 Kingsman, Sugar Trading Manual, chap. 11:2; Bridge, International Sale of Goods, 2007, 52. 
987 Kingsman, Sugar Trading Manual, chap. 11:2; Bridge, International Sale of Goods, 2007, 52. 
988 Bridge, International Sale of Goods, 2007, 53. 
989 Kingsman, Sugar Trading Manual, chap. 11:2; Bridge, International Sale of Goods, 2007, 52–53; 437; 
A clause stipulating that the good was to be tested before shipping was decisive in Smith, BP Oil 
International, Ltd. and BP Exploration & Oil, Inc. v. Empresa Estatal Petroleos de Ecuador et al. 
(CLOUT Case 575), 51 CLOUT. On this case, it was found that, because the incorporated CFR Incoterm 
provided for risk passing to buyer upon the goods crossing the rail of the ship, the only relevant test in 
determining the quality of the goods for contractual purposes was the one carried out before shipping, and 
that a subsequent test made after the commodity (petrol) was unloaded, which attested for a loss of 
quality, was to be disregarded. 
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case that the seller would be able to resell them in transit.990 In such a circumstance, it 

would not be reasonable to place the burden of reselling non-conforming goods to the 

buyer. 

Another important circumstance to consider is that in commodity 

markets where there are reasonably uniform standards, practiced by many participants 

(such as sugar, soybeans and more standardized petroleum derivates), goods that test for 

quality outside acceptable market standards will, almost by definition, rarely be 

merchantable. If the buyer purchased the goods with the intent of reselling them, and the 

goods are so divergent from the expected standard that it would be unreasonably 

difficult to resell them, they are unsuitable for the intended purpose (i.e., unsuitable for 

reselling), effectively leaving the buyer with a detriment that almost certainly will 

deprive it of what it was expected to expect under the contract. Even if they can be 

hypothetically used for some specific marginal purposes, it is submitted that the loss of 

liquidity in such a case should result in the breach being considered fundamental, on the 

basis of unfitness for the purpose of resale.991 

Therefore, also in the case of a breach involving non-conforming 

goods, it is submitted that in commodity sales where the circumstances mentioned 

above are present, there should be a presumption in the sense that the parties had agreed 

upon the essentiality of strictly observing quality standards. Delivery of non-conforming 

goods, therefore, would constitute a fundamental breach unless the contract or the 

circumstances indicate that a different conclusion would be appropriate. 

In this regard, a distinct approach was adopted by a German court in a 

case involving the sale of orange juice.992 The contract stated that the juice was not to 

come from concentrated. After it has been found that the seller had been delivering juice 

that was partially from concentrated, the seller rejected the goods and avoided the 

contract alleging that the breach was fundamental. The court sided with the buyer, 

indicating that although the juice delivered could be resold as concentrate, in the 

circumstances this juice constituted an “aliud,” i.e., “totally different goods”993 from the 

contract goods, which meant that the breach was fundamental in the sense of Article 25 

CISG. However, it is important to note that recourse to an identified aliud as a way of 

determining that a breach is fundamental is not mainstream in the Viennese doctrine, as 
 

990 CISG Advisory Council, “Opinion No. 5, The Buyer’s Right to Avoid the Contract in Case of Non-
Conforming Goods or Documents,” para. 4.6. 
991 This is in very clear contrast with the decision made by a German court, where the seller delivered 
sweetened juice instead of fruit concentrate. The sweetened juice, if used, would result in a drink that 
would fall within a different class of drink when compared to the drink that the buyer intended to 
produce. The buyer alleged that the contract goods were effectively not delivered. The breach was still 
found not to be fundamental, however, because it ended up finding a way to use the delivered goods for a 
different purpose. See Apple juice concentrate and strawberries, Pace Law School Institute of 
International Commercial Law, accessed September 7, 2020. 
992 German orange juice case, Pace Law School Institute of International Commercial Law 
(Oberlandesgericht Düsseldorf (Germany) 2010). 
993 Enderlein and Maskow, International Sales Law: United Nations Convention on Contracts for the 
International Sale of Goods - Convention on the Limitation Period in the International Sale of Goods: 
Commentary., 142–43. 
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the CISG does not make a distinction between an aliud and a “merely” non-confirming 

tender.994 The reference to the concept in the case may therefore be an instance of bias 

toward the German domestic law, which can be ultimately unnecessary considering that, 

as argued herein, the seriousness of the breach when the goods are non-conforming can 

be characterized regardless of whether the tender constitutes an aliud. 

In contrast with the arguments presented herein, in another case 

decided by a German court (the “Cobalt Sulfate case”995), the court found that a buyer 

who allegedly received non-conforming goods had the burden to prove that the goods 

were unmerchantable and was thus denied the right to avoid the contract in spite of the 

non-conformity. However, circumstances that were particular to the case, and which the 

court did not expressly indicated as reasons to decide, may have hurt the credibility of 

the buyer before the court to rule. 

In accordance with the statement of facts of the case, the reasons 

alleged by the buyer to reject the goods were the insufficiency of the documents 

tendered by the buyer, and differences between the certificates of analysis provided by 

the buyer on two different dates. Initially, however, it was not apparently why the buyer 

considered that the documents were insufficient, or whether any of the certificates of 

analysis indicated that the goods did not conform with the contractual parameters. Only 

months after the initial rejection the buyer presented a more specific justification, in the 

sense that the goods consisted of 2% of indissoluble parts, and therefore did not 

conform with customary trade quality. Almost a year late, as the dispute went on, the 

buyer also alleged that the rejection was due to the goods having been produced in a 

country other than the one mentioned in the contract. 

Moreover, at a time not disclosed in the statement of facts of the case, 

a dispute arose between the parties in the sense that the buyer alleged that the goods had 

to be of “technical quality,” while the delivered goods were of an inferior “fodder 

quality.” The buyer’s case was that it had requested from the start that the goods were of 

technical quality, but the court found that it had made no such request. Rigorously 

speaking, therefore, the court seemed not to be convinced that the goods were indeed 

non-conforming in the first place. 

It is submitted, therefore, that this case is not necessarily a good 

illustration of how the Convention imposes a restriction on avoidance rights in case of 

defects of quality.996 The case would probably be better classified as one dealing with 

the determination as to whether the goods were conforming. 

 
994 Stefan Kröll, “Commentary to Articles 35-44,” in UN Convention on Contracts for the International 
Sale of Goods (CISG), ed. Stefan Kröll, Loukas Mistelis, and María del Pilar Perales Viscasillas, 2nd ed. 
(Munich: C. H. Beck, 2018), 494–95. 
995 Cobalt Sulfate Case (CLOUT Case 171), 12 CLOUT. 
996 This remark is made because Peter Schlechtriem, “Uniform Sales Law in the Decisions of the 
Bundesgerichtshof,” in 50 Jahre Bundesgerichtshof - Festgabe Aus Der Wissenschaft, ed. Klaus Wilhelm 
Canaris and Andreas Heldrich, trans. Todd J. Fox, vol. 1 (Munich: C. H. Beck, 2000), 
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In yet another case decided under the CISG (the “powdered tantalum 

case”997), the court recognized the right of the buyer to avoid the contract for a 

fundamental breach in a case where the buyer intended from the start to use the goods, 

and even recognized that the non-conforming goods were within a usable quality range, 

as the defective goods might be mixed with goods of better quality to result in a usable 

mixture. 

The reason for recognizing the right of avoidance in this case was that 

it would be unreasonably inconvenient for the buyer to take charge of goods that, in 

order to be used, would require the purchase of further raw material, resulting in the 

buyer holding an excess of inventory in a moment of reduced demand for the processed 

product to be manufactured by the buyer using the contract goods.998 

In a Dutch case, seller and buyer entered into several contracts for a 

long-term supply of condensate crude oil mix.999 The contracts constituted an off-take 

sale, through which the buyer would purchase the entire production of certain extraction 

fields. Perhaps for this reason, the contracts, as described in the statement of facts of the 

case, were very nonspecific in determining the quality standard of the goods. A few 

years after the contracts were made, the buyer found out that there had been an increase 

of concentration of mercury in the condensate, causing problems for a sub-buyer. The 

contracts did not provide for a limit of concentration of mercury in the goods. The 

tribunal found that the quality of the goods delivered was “unreasonable” under the 

circumstances, because the contractual price (calculated in accordance with a formula 

that was not disclosed in the statement of facts) was not compatible with the actual 

quality of the goods, as evidenced by the price obtained by the seller in substitute sales, 

and because it was established that the quality of the goods decreased when compared to 

the initial years of the contractual relationship (i.e., the concentration of mercury in the 

oil mix increased in time). As the parties, after negotiation, did not reach an agreement 

for an amicable solution such as a reduction of the price, the buyer was entitled to reject 

the goods and terminate the contract on the basis that they were unfit for their ordinary 

use – thus non-conforming pursuant to Article 35(2)(a) CISG. 

Remarkably, in this case, the tribunal, after determining that the goods 

were unfit for their ordinary use, jumped directly to the conclusion that the buyer was 

entitled to terminate the contract under Article 73(1) CISG. Article 73(1), however, in 

harmony with the other rules of the Convention regarding termination of the contract, 

imposes upon the aggrieved party a requirement in the sense that the breach leading to 

the termination of the contract be a fundamental breach. In the case, even though it was 

apparently possible for the buyer to accept the goods and either resell them at a loss, or 

 
cisgw3.law.pace.edu/cisg/biblio/schlechtriem3.html cited the case as an example of how the German 
courts imposed “high demands to meet the avoidance threshold.” 
997 Powdered tantalum case, 1029 CISG-Online, accessed December 22, 2016. 
998 Leisinger, Fundamental Breach Considering Non-Conformity of the Goods, 132. 
999 F. De Ly, E. Van Sandick, and L. Tjioe, Condensate crude oil mix, Pace Law School Institute of 
International Commercial Law (Netherlands Arbitration Institute 2002). 
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use them while incurring in additional expenses, the court did not seem to consider even 

for one moment that the non-conformity could have amounted to a non-fundamental 

breach. The absence of discussion in this regard therefore renders it impossible to 

conclude whether the tribunal would have agreed with the arguments that I present 

herein. The conclusions, however, certainly coincide with the ones that would have 

been reached by adopting them. 

On aggregate, it can be said that these decisions corroborate to a 

certain extent the impression that, when commodity trading is concerned, the threshold 

for the configuration of a fundamental breach is quite low. In the powdered tantalum 

case, the fact that the buyer actually did not need goods other than those conforming 

with the contract took precedence over the abstract possibility of the buyer using the 

defective goods and allowed it to terminate the contract. In the condensate case, the 

fundamentality of the breach quite literally “went without saying,” as the court did not 

even find it necessary to elaborate on the point. 

More generally, it is submitted that the fact that the utilization of the 

product would put the buyer in an unreasonably burdensome position support a 

conclusion in the sense that, in commodity sales, unless the contract states otherwise, 

the breach of a term regarding quality is fundamental.1000 

Finally, another Dutch case – this one relating to wheat flour1001 – 

illustrates how, under the CISG, the circumstances surrounding the making of the 

contract can also lead to the recognition of the essentiality of the contractual terms 

regarding the quality of the goods. In this case, the court found that the buyer had made 

it clear in exchanges during the negotiation of the contract that the quality of the goods 

was of the essence. This was taken into account when the court found that the seller had 

committed a fundamental breach by delivering flour with the addition of potassium 

bromate, a substance that is forbidden in many countries. 

It must also be noted that other circumstances of the case may have 

hurt the seller’s case. It did not help the seller, for instance, that a governmental 

authority of the country of destination confiscated the goods upon arrival because of the 

added substance, and that it deteriorated during the period of confiscation. This, 

together with the fact that the added substance could not, in practice, be separated from 

the flour, ended up rendering the goods effectively useless for virtually any purpose, 

reinforcing that the breach could have been considered fundamental even if was not 

determinable whether the parties had agreed about the essentiality of the strict 

observance of the quality standards of the goods. 

 
1000 Leisinger, Fundamental Breach Considering Non-Conformity of the Goods, 132, reaches a similar 
conclusion, but, by taking into account in a more literal way the conclusions of the court in the powdered 
tantalum case, concedes that if the defective goods can be used after being mixed with goods of higher 
quality, the breach would not be fundamental. 
1001 Wheat flour case, Pace Law School Institute of International Commercial Law (Gerechtshof ‘s-
Gravenhage, Netherlands 2003). 
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3.3.6 Breach of term regarding the quantity of goods 

If the seller tenders goods that are otherwise conforming, but delivers 

a quantity of goods that is different from the contractually agreed quantity, this in itself 

also constitutes a non-conformity. 

Article 51 CISG partially addresses the issues of a partial delivery and 

of a delivery that is only partially non-conforming regarding the quality of the goods: 

“(1) If the seller delivers only a part of the goods or if only a part of the 

goods delivered is in conformity with the contract, articles 46 to 50 apply 

in respect of the part which is missing or which does not conform. 

“(2) The buyer may declare the contract avoided in its entirety only if the 

failure to make delivery completely or in conformity with the contract 

amounts to a fundamental breach of the contract.” 

The case of Article 51(1) referring to a delivery where only part of the 

goods is defective is not very likely to occur in a contract for the sale of a commodity-

type good. This is because since shipments are usually uniform, quality testing is 

normally performed through sampling.1002 This being the case, an entire shipment will 

be considered conforming or non-conforming according to the traits of the tested 

sample. 

A contract can provide for the delivery of multiple shipments that can 

be tested separately. In this case, however, the applicable provision of the CISG is not 

Article 51(1) but, instead, Article 73 CISG, which is specifically applicable to 

installment contracts.1003 Article 73(1) allows a party to declare a contract avoided in 

relation to one single installment that is non-conforming and only entitles the aggrieved 

party to avoid the entire contract when the breach is sufficiently serious so as to 

constitute a fundamental breach of the entire contract (see Section 3.3.9.4 for a 

discussion about avoiding an installment contract). Article 51(1) CISG also applies to 

the case where an installment is partially delivered or is partially defective.1004 

It is perfectly possible, however, that the seller delivers the wrong 

quantity of goods – be it a smaller or a larger quantity than the contractually agreed 

quantity. 

The effect of Article 51(1) CISG is to restrict the ability of the 

aggrieved buyer to resort to remedies in case of partial delivery: the ability to rely on 

Articles 46-50 CISG will be restricted to the part of the goods that was not delivered or 

was found to be defective. Article 46 refer to a requirement by the buyer that the 

missing goods are delivered, that defective goods be replaced or repaired; Article 47 
 

1002 Secretariat of the International Cotton Advisory Committee, CTM, 14–1; Kingsman, Sugar Trading 
Manual, 10–16; Long, Oil Trading Manual, sec. 2.8. 
1003 Article 73 applies for being lex specialis. See Ivo Bach, “Commentary to Articles 49-52,” in UN 
Convention on Contracts for the International Sale of Goods (CISG), ed. Stefan Kröll, Loukas Mistelis, 
and María del Pilar Perales Viscasillas, 2nd ed. (Munich: C. H. Beck, 2018), 748. 
1004 Ibid., 749. 
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refers to the possibility of the buyer granting an additional period so that the seller 

performs his obligations; Article 48 allows the buyer to the ability of the seller to 

remedy its own performance if it is not unreasonable to do so; Article 49 refers to the 

ability of the buyer to avoid the contract; and Article 50 refers to the possibility of 

claiming a reduction of the price to be paid by the buyer.1005 

This restriction, however, finds an important exception in paragraph 

(2), which states that the contract can be avoided in its entirety if the breach is 

fundamental. The key to understand whether a contract can be avoided after a partial 

breach, therefore, is to assess whether this breach, even if being only partial, is 

sufficiently serious as to constitute a fundamental breach of the entire contract. The 

parameter to establish whether this is the case will depend mostly on the purpose of the 

buyer and on the importance that the parties have attached to the exactitude of the 

quantity being delivered. 

It is normally understood that if the goods are such that the missing 

part can be treated independently from the part of the goods that has been delivered, 

then a breach consisting of a partial delivery will not be fundamental.1006 If this were to 

be taken as an absolute rule, partial deliveries of commodity-type goods would almost 

never amount to a fundamental breach, as these goods are usually divisible by their own 

nature. 

If, however, the contract is for a documentary sale, and it is not clear 

from the circumstances whether the buyer intends to use the goods for a purpose other 

than reselling them, it would be reasonable to assume that strictly observing the 

contractual quantity is of the essence.1007 This is because where a certain shipment may 

be resold on documents, it is reasonably foreseeable to an ordinary trader that such a 

shipment will be sold on by the buyer (it may have been sold on even before the 

contract was made), and that the quantity asked by the buyer was determined based 

upon the expectations of such buyer in relation to another back-to-back contract in 

which it appears as seller. 

It could be argued that the situation would be easily circumvented by 

the buyer, who could always “cure the defect himself by purchasing the missing 

quantity.”1008 The problem, however, is that a bill of lading cannot be “split” or 

“merged” with another. Likewise, it is not uncommon that the buyer may have agreed to 

sell-on a bill of lading with very specific traits, or to provide the entire batch of goods in 

 
1005 Ibid., 756 argues that the remedy of price reduction under Article 50 is not available for a buyer 
invoking Article 51(1) in case of partial non-delivery. This is a disputed position. In any case, it seems 
clear that the buyer will not have to pay for the part of the goods that has not been delivered, thus 
amounting to a reduction of the overall contract price. 
1006 Ibid., 749. 
1007 Markus Müller-Chen, “Commentary to Articles 45-52,” in Commentary on the UN Convention on the 
International Sale of Goods (CISG), ed. Ingeborg Schwenzer, 4th ed. (Oxford: Oxford University Press, 
2016), commentary to Article 52, para. 7, indicate that “if a tolerance has not been agreed or is not usual 
in the trade, the buyer may object to delivery of even a slightly excess amount and refuse to pay for it.” 
1008 Leisinger, Fundamental Breach Considering Non-Conformity of the Goods, 127–28. 
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a single shipment, meaning that a non-conformity in the documents regarding the 

quantity of goods can also prevent the buyer from fulfilling its own obligations to its 

sub-buyers (with whom it may already have contracts in place) without incurring in 

unreasonable efforts or expenses.1009 The non-conformity of the document of title can 

also create issues related to the payment if there is an agreement of the kind “cash 

against documents”1010 or if payment is to be made through a letter of credit, as seen 

above. 

In such a case, a bill of lading stating the wrong quantity would 

frustrate the expectations of the seller to pass such document on, thus amounting to a 

fundamental breach. Importantly, although Article 51(1) refers only to a partial delivery, 

implying a situation where the quantity fell short of the contractually agreed, the same 

rationale would equally apply to situations where the document refers to a larger 

quantity than the one agreed. 

The situation does not change when there is a clause providing for a 

variability of the contractual quantity, provided that the determination of the exact 

quantity is left to the discretion of one of the parties (a clause generally stipulated as 

“Quantity: ‘x’ +/- 5% at the buyer’s option,” or wording to this effect).1011 A clause of 

this type should not be regarded as an indication of willingness of the buyer to be 

tolerant about the exactitude of the quantity of goods to be delivered. The most likely 

reason why a buyer would want to reserve such a discretion is to be able to 

accommodate a given shipment to her obligations as seller under another contract, 

entered into on a back-to-back basis. Therefore, once the prerogative of determining the 

exact quantity to be delivered is exercised by the buyer, the seller must deliver the 

chosen quantity, and it is reasonable to construe in such circumstances (for the reasons 

stated above) that the obligation to deliver an exact quantity is of the essence of the 

contract. 

It is advanced that in such situations, unless the contract or the 

circumstances indicate otherwise, a breach consisting of the delivery of the wrong 

quantity of goods will amount to a fundamental breach. As argued in Section 3.3.4, the 

only way for the seller to cure such a breach would be to tender a substitute document 

of title that would conform to the contract, and do it in a way that would not cause 

unreasonable inconvenience to the buyer. This, however, will rarely be possible in cases 

involving string trades or payment based on documents. In practice, therefore, the seller 

will mostly not be entitled to cure a breach in contracts for the sale of commodities.1012 

As a practical matter, if it is not entirely clear that the partial non-

delivery would amount to a fundamental breach, the buyer can use the mechanism of 

Article 49(1)(b): granting an addition period of time in accordance with Article 47(1), 
 

1009 Nicholas, “The Vienna Convention on International Sales Law,” 228. 
1010 Müller-Chen, “Commentary to Articles 45-52”, commentary to Article 52, para. 8. 
1011 A clause with a similar option was discussed in Gulf Agri Trade Fzco v Aston Agro Industrial AG, 
1252 Bailii (England and Wales High Court 2008). 
1012 Leisinger, Fundamental Breach Considering Non-Conformity of the Goods, 129. 
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after which, if the breach persists, the contract can be avoided even if the breach 

initially would not have amounted to a fundamental breach.1013 

If the circumstances of the contract are consistent with the conclusion 

that the buyer will use the goods herself, then there could be room for different 

solutions. In such case, if the non-conformity consists of a delivery of an insufficient 

quantity, then the buyer should not be entitled to avoid contract (provided, of course, 

that there are no other circumstances rendering such insufficiency so serious as to 

amount to a fundamental breach). This, without prejudice of the rights of the buyer to 

recover any damages that the shortfall may have caused to her. 

Still on a context where it is known to the seller that the buyer will use 

the goods herself, in a case of excess of product being delivered, the buyer will usually 

only be allowed to reject the excess quantity, and it has been advanced that such right 

may be restricted by the duty to act in good faith and by trade usages,1014 although the 

extent to which these restricting duties exist under the CISG is uncertain (see Section 

3.3.12). 

Moreover, the right of the buyer to reject the excess goods usually 

does not mean that the buyer can simply leave such excess goods where they are.1015 

Article 86(2) CISG imposes to the buyer the duty to take the goods and store them 

herself, if it is possible to do so without incurring in unreasonable inconvenience or 

unreasonable expense. The buyer will not be obliged to do so if she is obliged to pay the 

price of the excess goods to take possession, or if the seller or a person acting on the 

behalf of the seller can take charge of the goods at destination. Of course, the buyer will 

be entitled to recover the expenses incurred on complying with this provision. 

The PICC do not contain a provision similar to Article 51 CISG. 

However, it is understood that Article 7.3.1 PICC – that provides for the right of 

termination in case of a fundamental non-performance – can be applied separately to the 

non-delivered portion of goods that originally had to be delivered in a single 

installment. This being the case, the PICC produce basically the same effects as if a rule 

equivalent to Article 51 CISG existed.1016 

3.3.7 Claims in the sense that domestic law might entitle a buyer to terminate the 

contract even if the breach were not fundamental 

A matter that is subject to intense discussion in the CISG doctrine is 

the limit of the force of the CISG to displace (‘preempt’) rules of domestic law.1017 

Much of the debate is related to the interpretation of Article 4 CISG, which reads as 

follows: 
 

1013 Bach, “Commentary to Articles 49-52,” 754. 
1014 Leisinger, Fundamental Breach Considering Non-Conformity of the Goods, 128. 
1015 Müller-Chen, “Commentary to Articles 45-52”, commentary to Article 52, para. 6; Leisinger, 
Fundamental Breach Considering Non-Conformity of the Goods, 128. 
1016 Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC), commentary to Artile 7.3.1, para. 93-96; Bach, “Commentary to Articles 49-52,” 758. 
1017 Lookofsky, Understanding the CISG in the USA, 22–28. 
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“This Convention governs only the formation of the contract of sale and 

the rights and obligations of the seller and the buyer arising from such a 

contract. In particular, except as otherwise expressly provided in this 

Convention, it is not concerned with: 

“(a) the validity of the contract or of any of its provisions or of any 

usage; 

“(b) the effect which the contract may have on the property in the goods 

sold.” 

Whilst Article 4(b) seems to have little implication for the subject at 

hand, the application of Article 4(a) could potentially lead to surprising results in cases 

involving nonconforming goods. 

Article 4(a) refers to the limits of the reach of the Convention to 

matters involving validity. The issue is not a simple one, however, since the Convention 

does not define the concept of validity,1018 and it is known that legal systems consider 

different matters to be matters of validity.1019 As a result, there is no consensus among 

scholars on what should be considered to be covered by the exclusion provided for on 

Article 4.1020 There seems, at least, to be an agreement among commentators on the 

notion that issues such as mistake and fraud are mostly not governed by the Convention 

(or are only governed by the Convention in specific situations where the Convention 

provides for legal consequences on facts that in certain legal systems would fall within 

one of these categories) and therefore must be resolved under domestic law.1021 

Most commentators also seem to agree that Article 4 does not exclude 

a matter from the reach of the CISG only because domestic law applicable to the 

contract considers an issue (or “labels” such an issue) a matter of validity.1022 Thus, the 

determination of what is to be considered a matter of validity is not to be made pursuant 

to domestic law.1023 In this context, Enderlein and Maskow argue that the CISG should 

prevail whenever it “provides a functionally adequate solution to the problem which has 

been settled nationally by questioning the validity of the contract,”1024 even when these 

rules are deemed as mandatory in domestic law.1025 This is generally echoed by 

others.1026 Professor Honnold, as well as Gillette and Walt, advocate the adoption of the 

 
1018 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 78. 
1019 Djordjevic, “Commentary to Article 4,” 69. 
1020 See, for instance, Honnold, Uniform Law for International Sales, 78–79. 
1021 Ibid., 79; Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 79; 
Lookofsky, Understanding the CISG in the USA, 23; Djordjevic, “Commentary to Article 4,” 70. 
1022 Djordjevic, “Commentary to Article 4,” 70; Honnold, Uniform Law for International Sales, 80. 
1023 Djordjevic, “Commentary to Article 4,” 69–70. 
1024 Enderlein and Maskow, International Sales Law: United Nations Convention on Contracts for the 
International Sale of Goods - Convention on the Limitation Period in the International Sale of Goods: 
Commentary., 40–41. 
1025 Ulrich G. Schroeter, “Freedom of Contract: Comparison between Provisions of the CISG (Article 6) 
and Counterpart Provisions of the Principles of European Contract Law,” Vindobona Journal of 
International Commercial Law and Arbitration 6, no. 2 (2002): 267. 
1026 E.g. Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 4, para. 5. 
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similar “operative facts” test, meaning that domestic law should be displaced whenever 

it “provides legal consequences to the same set of operative facts that invoke the rules 

of the Convention.”1027 

If this is so, then parties and courts must be careful to thread on 

situations where these issues of validity arising out of domestic laws interfere with the 

provisions of the Convention. One such example is the situation of false representations 

regarding the quality of the goods. Consider the following illustrations:1028 

In Example 1, the seller of a machine represents that it performs in 

accordance with a certain standard, but unknown to the seller, the machine does not 

conform to such standard (i.e., the seller made a false representation by mistake). 

American domestic tort law would allow the buyer to terminate the contract even if he 

failed to give timely and proper notice of nonconformity. However, according to 

Gillette and Walt, the CISG provides a different solution (namely, the buyer is not 

entitled to terminate the contract unless proper notice is given, as per Articles 38 and 

39) to the same set of operative facts and thus displaces domestic law, even if, 

domestically, the provision is not deemed to pertain to contract law and could be 

considered as a rule of validity.1029 

Professor Honnold reaches the same conclusion based on a similar 

example, where a cargo of rope sold in transit has been damaged before the contract is 

made, and the seller represents that the rope conforms to a standard that no longer 

reflects the actual quality of the good: the CISG should be applied; domestic law should 

not.1030 This seems, moreover, to be dominant position among commentators.1031 

In Example 2, the seller knowingly misrepresents that the machine 

would perform to a better standard than it is capable. However, the nonconformity is not 

serious enough so as to amount to a fundamental breach under the CISG. In such case, 

in accordance with Gillette and Walt, if the contract were governed by US law, the 

buyer would be able to rescind the contract under domestic law on the basis of seller’s 

fraud, as fraud is an issue of validity that is not expressly or implicitly addressed by the 

CISG. This would be the case even though, pursuant to the Convention, the fact that the 

seller knew about the nonconformity is irrelevant to determine whether the buyer is 

entitled to terminate the contract. 

There seems indeed to be ample agreement in the sense that issues of 

fraud are out of the reach of the Convention,1032 although Professor Schwenzer argues 

 
1027 Honnold, Uniform Law for International Sales, 75; Gillette and Walt, The UN Convention on 
Contracts for the International Sale of Goods, 79. 
1028 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 80–81. 
1029 Ibid., 79–81. 
1030 Honnold, Uniform Law for International Sales, 344. 
1031 Djordjevic, “Commentary to Article 4,” 72–74; Kröll, “Selected Problems Concerning the CISG’s 
Scope of Application,” 55–56. 
1032 See, for instance: Honnold, Uniform Law for International Sales, 80; Franco Ferrari, Harry M. 
Flechtner, and Ronald A. Brand, eds., The Draft UNCITRAL Digest and beyond: Cases, Analysis and 
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that the “competing domestic remedies – above all under the law of tort – for fraud and 

deceit” are in addition to “the remedies for lack of conformity under the CISG.”1033 

However, by applying a similar line of thought adopted to solve the issue of Example 1, 

it is submitted that the CISG would apply to a case like Example 2 as well, as the CISG 

does indeed provide for a consequence under such operative facts: Article 40 states that 

“[t]he seller is not entitled to rely on the provisions of articles 38 and 39 if the lack of 

conformity relates to facts of which he knew or could not have been unaware and which 

he did not disclose to the buyer.” 

Admittedly, the CISG does not speak of fraud. However, reasoning 

under an “Article 7 mindset,” it seems that the CISG does contain a complete solution 

for the problem of fraud, when the fraud relates to a representation regarding the quality 

of the goods: in such case, by applying Article 40 CISG, it becomes easier to the buyer 

to exercise the remedies granted to it (it no longer has the burden to give timely and 

proper notice1034). The buyer, however, does not earn the right to terminate the contract 

if the breach is nonfundamental. If this is so, domestic law regarding fraud should not 

apply in this particular case, because the matter is preempted by the CISG after all.1035 

Professor Huber argues that the CISG should not apply even if the 

fraud concerns the quality of the good, “for the policy reason that the fraudulent seller 

does not deserve the protection that the CISG rules may grant him.”1036 However, he 

does not seem to consider whether Article 40 should have any weight on this discussion. 

Other commentators do not seem to have delved into this issue: their statements in the 

sense that fraud issues are excluded from the reach of the CISG do not mention any 

exceptions.1037 It is difficult, therefore, to understand whether they have not considered 

the issue or if, having done so, they consider, as Gillette and Walt do, that the CISG 

would be displaced even in this case.1038 

In Unilex Case 396, repeatedly cited in support of this position, a 

Swiss arbitral tribunal indeed said textually that domestic law (in that case, Russian 

law) applied (whereas the CISG did not) to “the question of fundamental error, mistake, 

fraud and other aspects of the making of the contract (Art. 4(a) and Art. 7(2) Vienna 

 
Unresolved Issues in the U.N. Sales Convention (Conference organized by the Center for International 
Legal Education (CILE), München: Sellier, 2004), 98; Djordjevic, “Commentary to Article 4,” 72–74; 
Also, P. A. Karrer, C. Kälin-Nauer, and B. F. Meyer-Hauser, Soinco v NKAP (Unilex Case 396), Unilex 
(Zürich Handelskammer 1996). 
1033 Ingeborg Schwenzer, “Commentary to Articles 35-44,” in Commentary on the UN Convention on the 
International Sale of Goods (CISG), ed. Ingeborg Schwenzer, 4th ed. (Oxford: Oxford University Press, 
2016), commentary to Article 40, para. 11. 
1034 Ibid., commentary to Article 40, para. 2. 
1035 Accord: Hayward, Zeller, and Andersen, “The CISG and the United Kingdom - Exploring Coherency 
and Private International Law,” 618–19. 
1036 Peter Huber, “Some Introductory Remarks on the CISG,” Internationales Handelsrecht 6, no. 6 
(January 24, 2006): sec. IV, "cc", https://doi.org/10.1515/ihr.2006.6.6.228. 
1037 See, for instance: Honnold, Uniform Law for International Sales, 80; Ferrari, Flechtner, and Brand, 
The Draft UNCITRAL Digest and Beyond, 98; Djordjevic, “Commentary to Article 4,” 72–74; Also, 
Karrer, Kälin-Nauer, and Meyer-Hauser, Soinco v NKAP (Unilex Case 396), Unilex. 
1038 Djordjevic, “Commentary to Article 4,” 72–74. 
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Convention).”1039 However, from the publicly available parts of the award it is unclear 

whether the issue was properly debated, and the case presentation available on the Pace 

website does not include Article 40 among the CISG provisions discussed in the award. 

It seems that the issue was not considered at length because the tribunal noted that the 

“[seller’s] allegation of fraud […] will turn out to be baseless no matter whether 

Russian or some other law applies.”1040 

In another Swiss case, however, the Federal Supreme Court, affirming 

a prior judgment, ruled that a buyer could not rely on domestic law provisions allowing 

a contract to be rescinded because of a mistake made during the contract formation 

regarding the quality of the goods, because the matter was preempted by Articles 35 et 

seq. CISG. The court went further and indicated that recourse to domestic law would 

undermine the international uniformity of the application of the Convention.1041 I, of 

course, agree. 

There is no reason why the conclusions drawn from the examples 

previously mentioned cannot be transposed to a sale of a commodity type good. Of 

particular importance is that, if it is found that domestic law applies in all cases of fraud 

– even in cases where the fraud takes the form of a willful misrepresentation regarding 

the quality of the good –, then, in a contract governed by US law, such cases involving 

purposeful contractual misrepresentation regarding the quality of the goods may result 

in the buyer being entitled to terminate the contract even if the nonconformity does not 

amount to a fundamental breach. Presumably, of course, similar concerns may arise in 

other legal systems with similar rules regarding contractual misrepresentations, 

precisely as expressed by the Swiss Federal Supreme Court in the case cited above.  

(This includes the United Kingdom, where, in certain cases, 

purposeful misrepresentations can entitle a party to rescind a contract.1042 However, 

unless and until the United Kingdom decides to ratify the Convention, it would be very 

unlikely that a situation would arise where English law would apply together with the 

CISG.1043) 

Incidentally, similar remarks can be made regarding fraud regarding 

the existence of third-party claims or the nature of such claims. This is because the 

CISG also contains a provision that applies to this “set of operative facts”: Article 43(2), 

which fundamentally also reliefs the buyer from the burden to give appropriate and 

timely notice of the third-party claims in order to be able to rely on them to recover 

damages from the seller. 

 
1039 Karrer, Kälin-Nauer, and Meyer-Hauser, Soinco v NKAP (Unilex Case 396), Unilex paragraph 149. 
1040 “Soinco v NKAP Pace CISG Case Presentation” (Pace Law School, 1996), 
cisgw3.law.pace.edu/cases/960531s1.html. 
1041 Swiss electricity meters case 2 (CLOUT Case 1824), 200 CLOUT. 
1042 Beale, Chitty on Contracts, 2018, vol. 1, paras. 7–001. 
1043 For a discussion on this regard, see Bridge, International Sale of Goods, 2007, 565–66. 
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3.3.8 Article 47 CISG in case law: Valero v. Greeni Oy 

Apart from the case of fundamental breach, a contract can also be 

avoided if, after a breach by the seller, the buyer gives notice establishing a reasonable 

additional time for the seller to perform its obligations (Article 47(1) and (2) CISG), and 

the seller still fails to perform, or declares that it will not perform. This additional period 

is known, by reference to German law, as a “Nachfrist.”1044 

The Nachfrist procedure, therefore, is an effective way for the buyer 

to ensure that it will be entitled to avoid the contract in cases where there may be a 

question as to whether late delivery would constitute a fundamental breach. The 

potential downside for the buyer is that it is unable to exercise other remedies until the 

additional period elapses (as per paragraph (2)). 

The importance of this rule can be illustrated by a case decided under 

the CISG known as “Valero v. Greeni Oy.”1045 

Greeni, a trading company, and Valero, a company dedicated to blend 

components into gasoline, entered into a contract for the sale of 25,000 MT of naphtha. 

The contract was made orally on 15 August 2001 and subsequently confirmed in 

written. It provided for a delivery period between 10 and 20 September 2001. 

According to the contract, the seller was to nominate the ship to be 

used for the transportation of the goods, but the buyer had the right to approve it (such 

approval not to be unreasonably withheld). Greeni nominated a vessel named “Bear G.” 

Valero, after vetting the ship, rejected it for technical reasons such as its age and past 

problems. The rejection was communicated to Greeni, but Valero refused to state its 

rationale other than by saying that the ship did not pass its own internal standards. Two 

other buyers that would be supplied by naphtha being delivered in the same shipment 

also rejected the vessel – not because of any technical problems, but because the ship 

was too big and would not be able to unload in the buyers’ docks. Greeni, however, had 

already committed to charter the vessel and decided to use it anyway. 

In any case, Greeni apparently managed to convince the buyers to 

accept the delivery of the cargo by committing to use barges (i.e., smaller ships used to 

carry goods from a larger ship to its destination point within the port) to assist in the 

unloading process. The barges were to be paid for by Greeni, but it was not entirely 

clear from the statement of the case who was to go into the market to find them. 

The vessel encountered problems, unrelated to the technical issues that 

led to its purported rejection by Valero, which delayed its departure from the port of 

origin. It finally sailed on 10 September, already within the agreed delivery window, 

 
1044 Peter Huber, “Commentary to Articles 45-48,” in UN Convention on Contracts for the International 
Sale of Goods (CISG), ed. Stefan Kröll, Loukas Mistelis, and María del Pilar Perales Viscasillas, 2nd ed. 
(Munich: C. H. Beck, 2018), 688. 
1045 Debevois, J., Valero Marketing v. Greeni Oy, Pace Law School Institute of International Commercial 
Law; Barry, Fuentes, and Jordan, Valero Marketing v. Greeni Oy (CLOUT Case 846), 83 CLOUT. 
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with an estimated time of arrival at destination was 21 September, i.e., after the end of 

the delivery period. 

After an exchange of communications on 14 September, Valero 

agreed to extend the delivery window up until 24 September, upon a price adjustment: 

goods delivered between 21-24 September (i.e., after the initially agreed period) would 

be priced at a discount. Greeni accepted this new condition, but neither Valero nor 

Greeni were unable to find available barges on 22 September, which was the date when 

the ship arrived and was ready to unload. The barges only became available on 

September 26, but by then, Valero had rejected the delivery for its untimeliness. 

The District Court found the rejection of the vessel by Valero to be 

unreasonable because of past inconsistencies in the application of the criteria alleged to 

justify it, and because the very same ship had been accepted not long before by Valero 

for another cargo. Expert witness opined that the ship was adequate and that the reasons 

alleged to support the rejection were unsound. 

Both parties alleged that they had suffered losses due to the non-

performance: Valero because the delay in obtaining naphtha allegedly caused a delay in 

the production of a blend that it intended to sell. In a falling market, this meant that 

when it finally managed to sell the resulting blended gasoline, prices had plunged. 

Greeni argued that it only found substitute purchasers willing to pay a lower price for 

the rejected goods. 

The District Court interpreted the agreed extension of the delivery 

period until 24 September as an ineffective attempt to give a “Nachfrist” notice under 

Article 47(1) CISG. Noting that the ship arrived with the cargo on 22 September, it 

considered that Greeni was in breach for its failure to observe the initially agreed 

contractual deadline (20 September), but that the breach was not fundamental, among 

other reasons because 22 September was still within the purported “Nachfrist” period 

(i.e., before 24 September). In so finding, it appears that the court understood that the 

cargo was ready to unload on 22 September, despite of the actual impossibility to do so 

due to the lack of available barges. In what I consider a non sequitur, the court 

apparently attributed the inability of Greeni to discharge on 22 September to the undue 

rejection by Valero of the vessel nominated by Greeni. 

Subsequently, the Court of Appeals, having interpreted the 14 

September communication between the parties as an amendment to the original 

agreement, not a Nachfrist notice, reversed the District Course judgment and remanded 

the case for further proceedings consistent with this opinion. The case was never finally 

judged because the parties settled out of court.1046 

 
1046 New Jersey District Court, Case No. 2:01-cv-05254-DRD-SDW, Valero Marketing & S v. OY, et al, 
Documents 103 and 104. Available at: <http://www.plainsite.org/dockets/46rqafuv/new-jersey-district-
court/valero-marketing-and-s-v-oy-et-al/> 
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It is submitted that the judgment issued by the District Court contains 

some odd conclusions. 

When considering the rejection of the nomination of Bear G, the court 

initially seemed to recognize that such rejection played no part in the belatedness of the 

delivery. In fact, it was established that the seller had faced problems while loading the 

cargo within the nominated vessel. Considering that those procedures were entirely 

managed by Greeni, it seems that the facts that led to the delayed departure of the ship 

were within the contractual sphere of risk of the seller. This understanding is reinforced 

by the fact that Greeni during the exchanges occurred on 14 September, Greeni accepted 

that naphtha delivered after 20 September would be subject to a discount, and also 

undertook to pay the expenses incurred in hiring the barges involved in the unloading of 

the cargo. 

More importantly, however: the buyer did not purport to avoid the 

contract as a result of the seller’s non-compliance to the nomination clause. Therefore, 

even if the rejection of Bear G was deemed unreasonable, Greeni apparently suffered no 

impacts whatsoever as a result of such unjustified rejection. It simply maintained its 

own schedule as if the rejection had not occurred. On the other hand, it was clear that 

the vessel was not ideal for the purpose to which it was to be employed, because the 

other two buyers also rejected it, pointing out that the ship was too big for their docks. 

This case is cited as an example of the difficulty that can sometimes 

exist in distinguishing between “the grant of additional time under Article 47 and a 

modification under Article 29.” The answer depends on the intention of the parties on 

the particular case, pursuant to Article 8 CISG.1047 

It is submitted that the fact that the exchanges on 14 September led 

not only to an extension of the final date of delivery, but also on an agreement regarding 

the price of the goods delivered after the initially agreed delivery period and the use of 

barges in the unloading procedure seems to indicate that the true intent of the parties 

was, indeed, to amend the original agreement. The exchanges of 14 September, 

therefore, should not have been interpreted as a Nachfrist notice under Article 47(1) 

CISG. Also in favor of this understanding is the fact that the notice would have been 

given at a time when the seller was still not in breach of its obligation (the mainstream 

stance in the doctrine is that the Nachfrist notice can only be given if the seller is 

already in default1048), although this can at least in part be explained by the fact that the 

seller had already made it clear that it would not be able to meet the original delivery 

deadline (as the estimated time of arrival of the vessel was 21 September even as the 

vessel left the port of origin). 

 
1047 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 206. 
1048 Huber, “Commentary to Articles 45-48,” 689; Müller-Chen, “Commentary to Articles 45-52”, 
commentary to Article 47, para. 1. 
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The District Court and the Court of Appeal seemed to be in 

disagreement also as to what was the extent of the obligations of Greeni related to the 

barges that were to be used in discharging the cargo: the District Court seemed to 

assume that Greeni was not expected to undertake the risk of no barges being available, 

because it found that the goods were ready to discharge on 22 September, a date when it 

was clearly established that no barges were available. The Court of Appeal, however, 

appeared to interpret the 14 September agreement as containing an undertaking by 

Greeni that it was responsible for hiring the barges, and not only paying the 

corresponding expenses. It seems that clarity on this point would have been essential to 

resolve the case correctly if the 14 September communications were to be construed as 

an amendment to the original contract, because then, the lack of available barges on 22 

September would have been the most important indicator of a breach having occurred. 

Finally, since the court found that Valero was somehow in breach of 

its obligation because of its undue rejection of Bear G as the nominated vessel, it ended 

up refraining from analyzing adequately whether the 2-day period of belatedness of the 

delivery of the goods would amount to a fundamental breach entitling Valero to avoid 

the contract pursuant to Article 49(1)(a). It is submitted that the conduct of Valero in the 

performance of the contract was consistent with the idea that it considered that delivery 

until 24 September (at the latest) was of the essence of the contract; this is supported by 

the fact that, during the exchanges of 14 September, the parties agreed that any goods 

delivered between 21 and 24 September would be subject to a discount (implying that 

some loss would have to be endured by the buyer, but that this loss was acceptable), and 

that no deliveries would be accepted after 24 September. Therefore, regardless of 

whether these exchanges can be interpreted as a Nachfrist notice, it was clear that 24 

September was to be considered an absolute deadline. 

The District Judge went on to argue that the 2-day delay could not 

have been the cause of the inability of Valero to obtain gasoline in time for the sales that 

it intended to make during the month of September; he argued that, on the contrary, if 

Valero was in such a hurry, it would have been reasonable to accept the goods on 26 

September. It is submitted that, whilst this is a solid argument, it would have been 

irrelevant after the determination that the buyer was entitled to avoid the contract 

because it had made clear already that observance of the 24 September deadline was of 

the essence of the contract. 

Had the event of 14 September been interpreted as an extension notice 

under Article 47(1), the termination right would have been clear, as Article 49(1)(b) 

entitled the buyer to terminate the contract if delivery did not occur until 24 September. 

However, as mentioned above, it is doubtful if, in this case, Valero was entitled to 

establish an additional period of time for performance considering that it is usually 

understood that such a possibility only arises after the seller is already in default.1049 In 

the case, it was clear that the seller would not be able to perform in time, but the 
 

1049 Huber, “Commentary to Articles 45-48,” 689; Müller-Chen, “Commentary to Articles 45-52”, 
commentary to Article 47, para. 1. 
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deadline for performance had not yet elapsed. One strong reason why this might be the 

case is that the CISG has a provision for this specific situation: Article 72 CISG 

establishes the procedure that is applicable when it becomes clear, before the time when 

the performance is due, that one of the parties is going to commit a fundamental breach. 

This is indeed a good description of what happened in Valero v. Greeni: around 14 

September it must have been clear that Greeni was not going to be able to meet the 20 

September deadline, and this is why the parties agreed on an extension. The “problem” 

(from the standpoint of Valero) is that Article 72 does not offer the possibility for the 

potentially aggrieved party to give notice granting additional time for performance: 

what it provides is a possibility that such party (Valero, in the case) give notice to the 

other indicating that it intends to avoid the contract should assurance not be given that 

performance will occur as originally agreed. This would presumably not have served the 

interests of Valero in the case, though, because it was interested in receiving the goods 

until a later time and even secured a discount if performance were delayed, but not by 

more than four days. In these circumstances, the best course of action for Valero, 

therefore, was indeed to agree upon an amendment of the contract where it would be 

clear that 24 September was an essential deadline (which, apparently, was what it 

intended to do). 

For a more thorough discussion regarding Article 72 CISG, see 

Section 3.3.9.3. 

3.3.9 Suspension of performance, stoppage in transit and anticipatory breach and 

under the CISG 

Articles 71 et seq. CISG embody rules dealing with situations where 

there is an indication that one of the parties is not going to perform its obligations even 

before performance becomes due. Article 71 refers to situations where the potentially 

aggrieved party can withhold performance. Article 72 refers to anticipatory breach, and 

Article 73 contains rules that may entitle a party to terminate the contract in cases where 

the contract is performed in installments. 

3.3.9.1 Suspension of performance 

Article 71(1) states that 

“[a] party may suspend the performance of his obligations if, after the 

conclusion of the contract, it becomes apparent that the other party will 

not perform a substantial part of his obligations as a result of: (a) a 

serious deficiency in his ability to perform or in his creditworthiness; or 

(b) his conduct in preparing to perform or in performing the contract.” 

The function of Article 71(1) is to provide a party that has reason to 

believe that its counterparty is not going to perform one of the latter’s obligation with 

cautionary measures without having to wait until performance becomes due. 

This can be of interest in commodity sales as in most such contracts it 

is usual that the parties will have to perform a series of preparatory steps before the 

performance of the main obligations of shipping the goods and paying the respective 
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price. The possibility of suspending its own performance and requesting assurance of 

performance by the other party is a way of avoiding losses, by not incurring in costs and 

efforts involved in performance when the other party is not going to perform its own 

obligations and would end up liable to indemnify those losses to the aggrieved party.1050 

In order to be able to rely on Article 71(1) CISG, the potential non-

performance does not need to constitute a fundamental breach. The standard embodied 

in the expression “substantial part of [a party’s] obligations” is said to be less 

demanding than the criterion to establish whether a breach is fundamental. This being 

the case, the observations made in the foregoing Subsections regarding the need to 

dislocate the threshold of fundamentality of breach in favor of the aggrieved party apply 

here as well: in commodity contracts where there is a readily available market for 

substitute purchases and sales, the standard to determine what constitutes a “substantial 

part” of one’s obligation must be lowered. In practice, however, it may be very difficult 

to distinguish between the notion of “non-performance of a ‘substantial part’ of an 

obligation” and a fundamental breach.1051 Moreover, it is submitted that it would not 

really make sense to apply Article 71(1) CISG to a case where the potential non-

performance would not constitute a fundamental breach (see discussion further below). 

Article 71(1) can only be invoked if the inability of the party to 

perform the contract becomes apparent after the contract is made, even if it existed 

before.1052 If it existed and was apparent before, the other party cannot rely on it under 

this provision; if one or both parties require any assurances, they must be negotiated and 

incorporated into the contract in the form of obligations. Otherwise, it will be assumed 

that the risk regarding the ability of a party to perform due to a previously identified 

difficulty will have been undertaken by the counterparty. It also cannot be invoked after 

the seller has already delivered the goods, even if the goods are later found to be 

defective,1053 because the wording of the provision indicates that the right of suspension 

granted thereby only exists if “it becomes apparent that the other party will not perform 

(…)” (emphasis added). In this case, of course, other remedies remain available to the 

aggrieved buyer.1054 

Likewise, Article 71(1) also will not apply when the potentially 

aggrieved party makes a substitute transaction relying in the non-performance – a 

German court1055 found that a buyer who had made a cover purchase demonstrated that 

it was no longer interested in performance, and that this defeated the purpose of Article 

 
1050 Djakhongir Saidov, “Commentary to Articles 71-73,” in UN Convention on Contracts for the 
International Sale of Goods (CISG), ed. Stefan Kröll, Loukas Mistelis, and María del Pilar Perales 
Viscasillas, 2nd ed. (Munich: C. H. Beck, 2018), 887–88; 910. 
1051 Ibid., 916–17. 
1052 Ibid., 893. 
1053 Vaessen, First Dutch solar panels case, Rechtspraak (Rechtbank Gelderland 2018); Dutch plastic 
labels case, Rechtspraak (Rechtbank Midden-Nederland (Netherlands) 2016); Garlic powder case, Pace 
Law School Institute of International Commercial Law. 
1054 Uncitral, Digest of Case Law on the United Nations Convention on Contracts for the International 
Sale of Goods, 2016, 320. 
1055 Pesticide case (Unilex Case 1351), 1351 Unilex (Oberlandesgericht Köln, Germany 2008). 
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71(1), which is to pressure the seller to perform. Indeed, considering that Article 71(1) 

deals with “suspension” of performance – which must be lifted whenever the 

counterparty offers assurance of performance or actually performs its own obligation –, 

the buyer’s cover purchase would be incompatible with the purpose of the rule. In such 

a situation, the buyer would only be protected if it could rely on Article 72, applicable 

to cases of anticipatory breach (to be discussed below). 

The right of suspension under Article 71(1) is not to be conflated with 

the exceptio non adimpleti contractus, meaning a defense that can be argued when an 

allegedly aggrieved party had previously breached an obligation of its own.1056 This rule 

is not expressly stated in the Convention, although it has been advanced that a right to 

withhold performance in such a situation can be derived from a synallagmatic principle 

underlying the Convention, of which Article 71 is only one particular instance.1057 

Some situations that have been found to fit into the criteria of Article 

71(1) CISG, and which would be relatively common in commodity sales, are the failure 

of a seller to nominate a port for loading in a FOB contract;1058 the failure of a buyer to 

offer a valid bank guarantee1059 or letter of credit1060 in anticipation of the seller’s 

performance; and non-performance of other contracts indicating a potential inability to 

perform the contract at hand.1061 It has also been argued that situations of impossibility 

such as strikes, a fire in the facilities of the seller, catastrophic events or legal or 

political impediments, which would likely trigger a protection for the debtor under 

Article 79(1) CISG, can also be invoked by the other party in order to justify the 

suspension of this party’s own obligations.1062 

There is no uniformity in the understanding as to whether the non-

payment of outstanding amounts by the buyer is sufficient to entitle a seller to suspend 

 
1056 Dutch plastic labels case, Rechtspraak. 
1057 In case law: Urs Tschümperlin et al., Antique Chinese porcelain case, Pace Law School Institute of 
International Commercial Law (Kantonsgericht Schwyz (Switzerland) 2017). The Uncitral, Digest of 
Case Law on the United Nations Convention on Contracts for the International Sale of Goods, 2016, 231 
cites other two cases. 
1058 Saidov, “Commentary to Articles 71-73,” 892; This occurred in the Kropfitsch, Dr., Propane case 
(CLOUT Case 176), 13 CLOUT. In this case, however, such failure amounted not only to an indication in 
the sense that the seller was not willing to perform, but also as a non-performance in itself, since the lack 
of such nomination ended up hindering the buyer’s ability to open a letter of credit, therefore causing the 
entire contractual arrangement to fail. 
1059 Hungarian mushroom case, Pace Law School Institute of International Commercial Law (Arbitration 
Court of the Chamber of Commerce and Industry of Budapest 1996). 
1060 Saidov, “Commentary to Articles 71-73,” 890; See also Kropfitsch, Dr., Propane case (CLOUT Case 
176), 13 CLOUT. However, in the German printed works case, 2480 CISG-Online (Oberlandesgericht 
Köln (Germany) 2013), the court found that the opening of a letter of credit did not entitle the seller to 
withhold performance because the contract did not provide for a letter of credit as the means of payment, 
and because the dispute regarding the parties regarding payment preceded the conclusion of the contract 
in dispute. 
1061 Bartelds, Brandenburg, and Van der Steenhoven, Dutch steel case, Rechtspraak (Gerechtshof ’s-
Hertogenbosch (Netherlands) 2019); Polish clothing case, Pace Law School Institute of International 
Commercial Law (Court of Appeals Warsaw (Poland) 2017). 
1062 Alexander Von Ziegler, “The Right of Suspension and Stoppage in Transit (and Notification 
Thereof),” Journal of Law and Commerce 25 (2005): 360. 
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deliveries under Article 71(1). In a recent Dutch case, the court recognized that the 

seller had the right to withhold performance against a buyer who had outstanding past-

due invoices from previous contracts between the parties, after the buyer refused to 

offer assurances that it would pay both the past-due invoices and the price for a delivery 

that was still forthcoming.1063 A similar reasoning was adopted by a Polish court1064 

when recognizing that the seller had the right to suspend delivery of goods to a buyer 

who had a history of belated payments which were repeatedly made only upon threats 

by the seller to withhold performance. In this case, the seller was excused from any 

liability for belated delivery of the goods (clothing) because the court recognized that 

the belatedness was justified under Article 71(1). However, in an earlier Austrian 

case,1065 the court found that lack of payment, even when coupled with the cancellation, 

by the buyer, of a bank payment order, was insufficient to put the buyer’s 

creditworthiness in question and denied relief to a seller under this provision. I submit 

that the Austrian court was excessively harsh towards the seller and that, in normal 

circumstances, the facts of the case should entitle the seller to withhold delivery under 

Article 71(1) CISG. 

In practice, invoking Article 71(1) can be challenging: in a situation 

where non-performance will almost always amount to a fundamental breach, the party 

attempting to rely on Article 71(1) CISG to justify its own non-performance must be 

particularly careful in determining that the requirements imposed by said provision are 

met. If, later, a court finds that the suspension was undue, there is a high probability that 

the party unduly invoking Article 71(1) CISG will have itself committed a fundamental 

breach.1066 One illustrative case1067 involved the purchase of 200 MT of pork bacon that 

was to be delivered in installments. After 83.4 MT had been delivered, the seller 

indicated that there was a defect in a batch of goods representing 420 kg within a total 

(in such installment) of 22.4 MT. The court found that the evidence presented did not 

sufficiently prove that the batch was defective, but stated that even if it were, the 

defective part relative to the whole (a batch of 22.4 MT within a grand total of 200 MT) 

was too small to be considered a “substantial part” in the sense of Article 71(1). The 

refusal of the buyer to take the goods was considered a fundamental breach. In another 

Dutch case, the buyer invoked Article 71(1) CISG and refused to open a letter of credit 

 
1063 Bartelds, Brandenburg, and Van der Steenhoven, Dutch steel case, Rechtspraak. 
1064 Polish clothing case, Pace Law School Institute of International Commercial Law. 
1065 Umbrellas case (CLOUT Case 238), 22 CLOUT 2 (Austrian Supreme Court 1998). 
1066 This happened in the Kickboards and skates case (Unilex Case 1318), 1318 Unilex (Swiss Federal 
Supreme Court 2007). The seller refused to deliver part of the goods arguing that the buyer 
creditworthiness was doubtful. The court did not agree and declared that the seller’s refusal was in breach 
of contract. In the Blok, Kalden, and De Vreese, Second Dutch solar panels case, Rechtspraak 
(Gerechtshof Den Haag (Netherlands) 2018), the buyer refused to pay for goods which, as per the buyer’s 
allegation, had been produced in a country other than the one that the parties had agreed in the sales 
contract. The court found that the evidence did not support the buyer’s allegation and sided with the 
seller. These cases did not involve commodities, but it is submitted that the outcome would be the same if 
they did. In doctrine, see Ziegler, “The Right of Suspension and Stoppage in Transit (and Notification 
Thereof),” 371. 
1067 Frozen bacon case (CISG-Online Case 57), 57 CISG-Online (Oberlandesgericht Hamm, Germany 
1992). 
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alleging that the seller had indicated unwillingness to perform a future instalment; the 

court sided with the seller, indicating that the seller was justified in withholding its own 

performance because, as per evidence in the form of prior communications between the 

parties, the buyer had indicated that it was not going to meet its payment obligations.1068 

Additionally, the Convention does not set a clear time limit for 

assurance to be provided, nor it indicates what should happen if the party whose 

performance seems uncertain refuses to provide adequate assurance that it will 

perform.1069 Professor Fountoulakis argues that, in this case, a rule could be implied 

under the CISG according to which the contract could be avoided if assurance is not 

given in a “reasonable time,”1070 and that an express refusal should entitle the party 

asking for assurance to avoid the contract.1071 This would constitute a problematic 

solution, however: if unconstrained by a criterion of fundamentality of the breach, it 

would produce the effect of entitling a party to avoid a contract even if the breach is not 

fundamental, which would be incoherent with the system of remedies under the CISG. 

On the other hand, it would render Article 72 almost useless, as it would produce the 

same effects but under a less strict requirement of certainty (at least in theory). 

The first point can be illustrated by the following example: the buyer 

refuses to take steps towards receiving the goods (for instance, refusing to nominate a 

ship to take the goods) on the basis of a well-founded suspicion that the entire cargo is 

defective. The defects are substantial, but not so serious as to constitute a fundamental 

breach. If the buyer asks for assurance that the goods will be replaced by confirming 

goods, but the seller refuses to comply, it seems that entitling the seller to avoid the 

contract under Article 72(1) would be nonsensical, considering that such right would be 

unavailable even if the buyer were right about the defects. 

On the other hand, this means that a party expecting the other party to 

commit a breach of non-fundamental character would, in practice, remain deprived of 

an adequate solution when requested assurance is not given. On reflection, this does not 

seem to be particularly unfair: in a situation where Article 71(1) were never invoked, 

but performance ended up being defective in such a way, the only remedy available for 

the aggrieved party would be to claim damages. This remedy will not be lost by reason 

of assurance not being given. But this also means that, in practice, and although Article 

71(1) does not require that a future breach constitute a fundamental breach in order for 

suspension to be possible, invoking it would only really make sense if the anticipated 

breach is, after all, fundamental. 

 
1068 E. Loesberg, Unilux Specials BV v. Metaco Inc., Rechtspraak (Rechtbank ’s-Hertogenbosch 2013). 
1069 Ziegler, “The Right of Suspension and Stoppage in Transit (and Notification Thereof),” 369–70; 
Christiana Fountoulakis, “Commentary to Articles 71-73,” in Commentary on the UN Convention on the 
International Sale of Goods (CISG), ed. Ingeborg Schwenzer, 4th ed. (Oxford: Oxford University Press, 
2016), commentary to Article 72, para. 49. 
1070 Fountoulakis, “Commentary to Articles 71-73”, commentary to Article 71, para. 50. 
1071 Ibid., commentary to Article 71, para. 56. 
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Considering the foregoing, the best solution seems to be in the sense 

that lack of requested assurance can, at best, strengthen a claim by the potentially 

aggrieved party under Article 72(1) and/or (3) CISG (i.e., a claim of anticipatory 

breach), but not to the point where the party invoking Article 71(1) would be 

automatically entitled to claim anticipatory breach under Article 72(1).1072 The party 

claiming it would only obtain another element of evidence that can be used in order to 

substantiate a claim under Article 72(1). In practice, therefore, the efforts of a party who 

asks, but does not receive, assurance of the other party’s performance should be aimed 

at building a case under Article 72(1). 

Similar provisions contained in other uniform law such as the PICC 

(Article 7.3.4) and the PECL (Article 8:105(1)) indicate that the best approach might 

really be providing for protection against anticipatory breach when the breach is 

fundamental. Those rules only entitle a party to suspend its own performance in 

anticipation of the other party’s breach when the potential breach amounts to a 

fundamental non-performance. Both also expressly provide that if the assurance 

requested is not given, the party requesting it may terminate the contract (Article 7.3.4 

PICC, in fine, and Article 8:105(2) PECL).1073 

In practice, therefore, the possible outcomes for a situation where 

party “A” withholds performance requesting that party “B” presents assurance under 

such a provision seem to be restricted to the following: (i) “B” provides adequate 

assurance and the contract is performed as expected; (ii) “B” performs the obligation 

that “A” had put into question and the issue disappears (but this will be very unusual: if 

“A” had an obligation that it could suspend, “B” performing first would probably 

subvert the mechanics of the contract; it may even not be possible for “B” to perform, if 

the performance withheld by “A” somehow was necessary to enable it, such as in the 

case where “A” has to nominate a loading port or a vessel); (iii) “B” fails to provide 

such an assurance and “A” lawfully avoids the contract alleging a fundamental breach – 

under the CISG, such a party would have to rely also on Article 72; (iv) “B” fails to 

provide such an assurance, “A” tries to avoid the contract alleging a fundamental 

breach, but it is later found that “A” did not have grounds to request assurance in the 

first place, and it is recognized  that “A” was the party who committed a fundamental 

breach. Exclusively under Article 71(1), a fifth alternative would exist, which would be: 

“B” fails to provide assurance, but the non-performance of the obligation that “A” put 

into question would not amount to a fundamental breach, so “A” cannot invoke Article 

72(1) and nothing else happens until after the performance of both parties’ obligations. 

Considering, in particular, alternatives (iii) and (iv), it is easy to note 

that the application of the rules of Article 71(1), Article 7.3.4 PICC or Article 8:105(2) 

 
1072 Saidov, “Commentary to Articles 71-73,” 912; Ziegler, “The Right of Suspension and Stoppage in 
Transit (and Notification Thereof),” 370. 
1073 On this regard, see Saidov, “Commentary to Articles 71-73,” 916–18. 
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PECL can very well have the effect of a double-edged sword: either party may end up 

committing a fundamental breach.1074 

As a final note, it is interesting to observe that the right of suspension 

(be it under the CISG, the PICC or the PECL) may end up being overruled by 

obligations undertaken in other contractual instruments related to the sale. One such 

case will be when the buyer has opened an irrevocable letter of credit as part of its 

obligations to pay the price: the bank will very likely not be bound to obey any order by 

the buyer to suspend payment even if the buyer is entitled to a suspension under the 

sales contract1075 (a definite answer, however, will have to be sought in the contract 

between the buyer and the bank and in the law applicable thereto). This situation is 

similar to that of a seller willing to exercise its right under Article 71(2) CISG to 

prevent delivery of goods that are in transit, to be discussed in the following Subsection. 

3.3.9.2 The seller’s right to prevent delivery of goods already dispatched under 

Article 71(2) CISG 

The CISG provides a specific remedy for a seller that is faced with the 

consequences described in Article 72(1). Article 72(2) CISG provides that 

“[i]f the seller has already dispatched the goods before the grounds 

described in the preceding paragraph become evident, he may prevent 

the handing over of the goods to the buyer even though the buyer holds a 

document which entitles him to obtain them. The present paragraph 

relates only to the rights in the goods as between the buyer and the 

seller.” 

This rule is akin to what in the common law legal systems is known as 

“stoppage in transit.”1076 It provides for a right of the seller to prevent the goods from 

being delivered to the buyer. The obvious difference is that stoppage in transit in 

common law legal systems applies only to the case where the buyer is insolvent (see 

§44 of the SGA and the §2-705(1) of the UCC), while under the CISG the cases of 

application are broader, as seen above: it applies whenever it becomes clear that the 

buyer1077 “will not perform a substantial part of [its] obligations.” 

On first sight, this would seem like a useful remedy for the seller to 

rely on when it becomes apparent that the buyer will not perform its side of the bargain. 

However, the application of this rule to a case may result more difficult than it would 

seem at first sight. 

In order to understand why this is so, it is important to clarify in which 

cases the rule of Article 71(2) could potentially be useful: by reading the first part of 

paragraph (2), it would seem that the typical case of application of the rule is a situation 

where the seller has dispatched the goods and the buyer already holds a document that 
 

1074 Fountoulakis, “Commentary to Articles 71-73”, commentary to Article 71, para. 59. 
1075 Saidov, “Commentary to Articles 71-73,” 900. 
1076 Ibid., 888; Fountoulakis, “Commentary to Articles 71-73”, commentary to Article 71, para. 39. 
1077 The remedy provided by Article 71(2) is expressly reserved only for the seller. 
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would entitle it (i.e., the buyer) to obtain them. Presumably, such a document will be a 

bill of lading or a similar document issued by the carrier or another bailee of the goods 

such as a depositary. 

If this is so, the obstacles for a seller to successfully invoke Article 

71(2) are mainly two: the first is that paragraph (2) itself explicitly states that the rule 

contained therein “relates only to the rights (…) as between the buyer and the seller.” 

Taken by its face value, this means that the carrier is not bound to observe this rule.1078 

If this is so, the enforceability of such right will not depend upon the Convention or the 

sales contract; it will be necessary to look into the contract entered into for the carriage 

of the goods and/or on the law applicable to this contract1079 or other laws that could 

interact in the situation, such as domestic law regarding property or insolvency 

rights.1080 

This leads to the second set of problems, as it seems that in most 

cases, the law applicable to contracts of carriage will not provide a way for the seller to 

enforce a request to the carrier in the sense that the goods be not delivered to the 

consignee. Stoppage rights do exist in common law systems, as mentioned, but, in the 

United States, under § 2-705(2)(d) UCC, this right ceases to exist once the document 

representing the goods is negotiated to the buyer, which would render the right more 

restrictive than the one provided by the CISG. Somewhat ironically, it is the law of the 

United Kingdom that the stoppage right exists in a format that is most similar to that of 

the CISG: Sections 44 et seq. of the SGA clearly state that the right to stop the cargo in 

transit is not lost by the fact that the bill of lading is transferred to the buyer; only when 

the buyer itself transfers the bill to a third-party is that the stoppage right ceases to exist 

(Section 47(2)(a)). The Bill of Lading Act 1855 expressly indicated that the provisions 

of the Act did not prevent the exercise of a right of stoppage in transit, but that Act has 

since been replaced by the COGSA 1992. According to the COGSA 1992, the seller 

loses the contractual rights that it might have against the carrier when the bill is 

transferred to another (Sections 2(1) and (5)).1081 This conflict apparently never surfaced 

in practice, as there appears to exist no case law in the United Kingdom regarding this 

subject matter since the late 19th Century.1082 Scholarly writing, however, indicate that, 

under UK law, the shipper, not being bound to the sales contract, would not be obliged 

to comply with a request from a seller who has already surrendered the bill of lading to 

the buyer, and would probably commit itself a breach of contract (under the contract of 

 
1078 Ziegler, “The Right of Suspension and Stoppage in Transit (and Notification Thereof),” 363. 
1079 Fountoulakis, “Commentary to Articles 71-73”, commentary to Article 71, para. 44-46. See below, 
however, for a discussion regarding a Norwegian case where the court recognized that, under applicable 
domestic law, the carrier had a duty to investigate the seller’s allegation under the sales contract: 
Høgetveit Berg et al., Genfoot Inc. v. SchenkerOcean Ltd., Lovdata (Supreme Court of Norway 2019). 
1080 Ziegler, “The Right of Suspension and Stoppage in Transit (and Notification Thereof),” 363. See 
below for further discussion regarding the potential interaction of insolvency laws with the right of 
stoppage in transit. 
1081 This potential conflict is identified by Caslav Pejovic, “Stoppage in Transit and Right of Control: 
‘Conflict of Rules’?,” Pace International Law Review 20, no. 1 (2008): 142. 
1082 Bridge, International Sale of Goods, 2013, para. 8.90. 
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carriage) if it did comply with such a request. Therefore, it is likely that an unpaid seller 

under a sale governed by UK law would not be able to exercise its right of stoppage 

after surrendering the bill of lading, even if it were entitled to do so under the sales 

contract, by virtue of the SGA.1083 

The only way for a seller to exercise such right would be if it retained 

possession of the bill of lading, or, in circumstances where the bill of laden is issued in 

more than one original, the seller held at least one of such originals, which would have 

to be presented to the carrier in order to prevent delivery to the buyer. This, however, 

would not still provide a sure and clean solution: if the buyer also presents its own 

original bill of lading to the carrier to claim possession of the cargo, it is usually not for 

the carrier to decide who has the better claim. The carrier would have to discharge the 

goods to a deposit, where the goods would remain awaiting the resolution of the 

matter1084 – a solution that is clearly far from ideal from the commercial standpoint. 

In civil law systems, the issue seems to fall within the subject of rights 

of control, which belong to whoever holds the bill of lading. In most such jurisdictions, 

once the seller surrenders the bill to the someone else, it loses any rights it might have 

to prevent the carrier from delivering the goods to whoever holds the bill of lading. This 

effectively curtails the application of Article 71(2) CISG if the seller no longer holds 

such document. There are but a few countries affiliated to the civil law tradition that 

recognize a right of stoppage in transit, such as Norway and other Scandinavian 

countries.1085 Indeed, in a recent Norwegian case involving a contract governed by the 

CISG,1086 a carrier was held liable to the seller for losses resulting from the undue 

deliver of the goods to a buyer after the seller had exercised its right of stoppage in 

transit. The carrier relied on the fact that the bill of lading had already been endorsed to 

the buyer to claim an unconditional obligation to deliver the goods to the buyer, but the 

court recognized that, notwithstanding the endorsement, the carrier had a duty to 

consider the seller’s claim. The court thus decided to hold the carrier liable in tort under 

the Norwegian Maritime Code for the losses suffered by the seller. 

In the international setting, Rotterdam Rules provides for a similar 

solution (or lack thereof). Although it does not refer to stoppage rights as such, it does 

include among the components of the right of control the right of redirect the goods to 

someplace else (Article 50(1)(b)) or to another consignee (Article 50(1)(c)). Like the 

COGSA 1992, it also determines that, once control is transferred, these rights pass on to 

the transferee (Article 51(1)(b) and 52(1)(a)). In practice, therefore, the transfer of the 

bill of lading or equivalent document to the buyer would probably hinder the seller’s 

 
1083 Charles Debattista, The Sale of Goods Carried by Sea, 2nd ed. (London: Butterworths, 1998), 44–47. 
1084 Pejovic, “Stoppage in Transit and Right of Control: ‘Conflict of Rules’?,” 139–40. 
1085 Ibid., 135–37. 
1086 Høgetveit Berg et al., Genfoot Inc. v. SchenkerOcean Ltd., Lovdata. 
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ability to exercise a right of stoppage if the contract of carriage were governed by the 

Rotterdam Rules as well.1087 

To make matters worse, the exercise of stoppage rights may also 

interact with the law regarding insolvency.1088 If the buyer has acquired title on the 

goods and is or becomes insolvent, the ordinary rules governing the sales contract may 

be derogated in the specific case by rules governing insolvency procedures.1089 Since 

the Convention expressly excludes from its scope of application matters regarding the 

transfer of ownership – by operation of its Article 4(b) – and probably will not prevail 

against conflicting insolvency law, this is in all likelihood a matter that will have to be 

decided in accordance with non-CISG domestic law. Indeed, this is apparently the 

situation where stoppage rights (as provided by domestic law) are still relevant today in 

the United States, as it offers a way for sellers to strengthen their claim relative to other 

creditors in an insolvency procedure.1090 

Professor Honnold opined that the way for a seller to be able to give 

effect to the stoppage right under Article 71(2) CISG would be to seek injunctive relief 

in order to regain control of the document representing the goods.1091 Thus, such seller 

would be able to obtain the effect of the stoppage right simply by exercising its rights as 

the lawful holder of the document. Article 71(2) CISG would also protect the seller (but 

probably not the carrier1092) against the buyer, should the seller somehow manage to 

achieve the stoppage of the goods.1093 Additionally, when the exercise of this right is 

communicated to the buyer, the buyer would be obliged to abstain from taking 

possession of the goods. If the buyer does not comply, it will be liable for the 

corresponding damages.1094 

 
1087 Accord: Gertjan Van der Ziel, “Rights of the Controlling Party,” in The United Nations Convention 
on Contracts for the International Carriage of Goods Wholly or Partly by Sea: An Appraisal of the 
“Rotterdam Rules,” ed. Meltem D. Güner-Özbek (Berlin: Springer, 2011), 251. 
1088 Michael Bridge, The Sale of Goods, 3rd ed. (Oxford: Oxford University Press, 2014), 594–95 implies 
that the right of stoppage in UK law was seen in the past as an exception for the general rule of 
insolvency, granting to the seller an exceptionally better position than that of other creditors. 
1089 Saidov, “Commentary to Articles 71-73,” 909; Ziegler, “The Right of Suspension and Stoppage in 
Transit (and Notification Thereof),” 367–68. 
1090 Bridge, The Sale of Goods, 594; Jennifer M. McLemore and Eric J. Monzo, “Stoppage Notices Have 
Chilling Effect on Liens of Secured Creditors,” American Bankruptcy Institute Journal 36, no. 8 (2017), 
www.abi.org/abi-journal/stoppage-notices-have-chilling-effect-on-liens-of-secured-creditors-o2cool-
opinion; Bruce S. Nathan, “A Sellers Stoppage of Delivery Rights How to Move to the Head of the Line,” 
American Bankruptcy Institute Journal, May 2003, www.abi.org/abi-journal/a-sellers-stoppage-of-
delivery-rights-how-to-move-to-the-head-of-the-line. 
1091 Honnold, Uniform Law for International Sales, 557. Accord: Pejovic, “Stoppage in Transit and Right 
of Control: ‘Conflict of Rules’?,” 139; Fountoulakis, “Commentary to Articles 71-73” commentary to 
Article 71, para. 46, speaks of an injunctive relief, but not specifically to obtain the document of title. 
1092 Pejovic, “Stoppage in Transit and Right of Control: ‘Conflict of Rules’?,” 140. The same would be 
true under UK law; see Debattista, The Sale of Goods Carried by Sea, 45. 
1093 Ziegler, “The Right of Suspension and Stoppage in Transit (and Notification Thereof),” 363. See also 
the reasoning of the court in Kickboards and skates case (Unilex Case 1318), 1318 Unilex, agreeing with 
this proposition. 
1094 Fountoulakis, “Commentary to Articles 71-73” commentary to Article 71, para. 44. 
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Furthermore, the Norwegian case cited above1095 demonstrates that 

Article 71(2) has another potential effect that might be relevant: in that case, although 

the court found the carrier liable in tort under domestic law, the court clearly stated that 

the carried had a duty to consider whether the seller had a contractual right against the 

buyer that would justify the stoppage in transit. Therefore, although the carrier would 

have no such obligation if the law applicable to the relationship between seller and 

carrier did not contain a rule in this regard, the obligation of the carrier still originated, 

albeit indirectly, from the right of stoppage under the sales contract. 

The exercise of the right of stoppage depends on prior notice being 

given to the buyer (Article 71(3) CISG). It is understood that the notice must indicate 

the actual reason why Article 71(2) is being invoked, under penalty of the stoppage 

itself being considered a breach of contract.1096 It can only be exercised if the fact 

alleged to invoke it became known to the party exercising it after the goods were 

dispatched; otherwise, a court would likely consider that the party waived its right to 

stop the goods in transit when shipping it.1097 

Another important aspect to consider is that whenever the carrier (or 

any intermediate carrier, if applicable), or the person who received the goods from the 

seller (e.g., a warehouse), do so in the capacity of an agent for the buyer, this would 

mean that the goods would have already been handed over to the buyer. The stoppage 

right would therefore no longer exist, because its function is precisely to prevent the 

goods from being handed over.1098 The issue of the capacity of the carrier when 

receiving the goods is problematic. In practice, there will be situations where it is not 

clear whether the seller still holds a right of stoppage under Article 71(2).1099 The 

determination of whether such right subsists will most likely depend on an assessment 

involving the law applicable to the contract of carriage, which only adds to the 

difficulties of adequately applying Article 71(2) CISG. 

On the other hand, the fact, in itself, that title and/or risk has passed to 

the buyer does not prevent stoppage.1100 Likewise, the “handing over” of the goods 

under Article 71(2) does not necessarily coincide with the act of “handing over” the 

goods under Article 31 CISG or even the named place under an applicable Incoterm;1101 

it refers to physical delivery1102 or transfer of custody1103 of the goods to the buyer or to 

an agent of the buyer. This means that stoppage would be possible even in FOB or CIF 

 
1095 Høgetveit Berg et al., Genfoot Inc. v. SchenkerOcean Ltd., Lovdata. 
1096 This was precisely the case in the German shoes case (CLOUT Case 51), 3 CLOUT 5 (Amtsgericht 
Frankfurt (Germany) 1991). 
1097 Ziegler, “The Right of Suspension and Stoppage in Transit (and Notification Thereof),” 364. 
1098 Saidov, “Commentary to Articles 71-73,” 909; Fountoulakis, “Commentary to Articles 71-73” 
commentary to Article 71, para. 42. 
1099 Ziegler, “The Right of Suspension and Stoppage in Transit (and Notification Thereof),” 365. 
1100 Saidov, “Commentary to Articles 71-73,” 908. 
1101 Ziegler, “The Right of Suspension and Stoppage in Transit (and Notification Thereof),” 365. 
1102 Pejovic, “Stoppage in Transit and Right of Control: ‘Conflict of Rules’?,” 133. 
1103 Ziegler, “The Right of Suspension and Stoppage in Transit (and Notification Thereof),” 365. 
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contracts, as long as the carrier acts as a neutral third-party and the goods have not yet 

been delivered to the buyer. This is the best interpretation because, otherwise, stoppage 

rights would only apply to contracts under “D” Incoterms or to sales contracts with 

equivalent provisions regarding the place of delivery (i.e., establishing that delivery is 

performed only at the place of destination). Professor Fountoulakis seems to have a 

different opinion in this regard, as she argues that the “D” Incoterms (referring, at the 

time, to the Incoterms 2010) would facilitate stoppage in transit by entitling the seller to 

request that the carrier did not deliver the goods to the buyer,1104 but it is submitted that 

such facilitation does not depend on the Incoterm itself, and that the provisions of the 

Incoterm actually do not make any difference in this regard; the practical possibility of 

exercising a right of stoppage in transit would still depend on the provisions of the 

contract of carriage and/or of its governing law, or if the seller retains the document 

representing the goods until a later time (which, admittedly, would be more likely in a 

sale under a “D” Incoterm as in such case the seller bears the risk of loss until a later 

time). 

The rule is also unclear as to upon exercise of the right of stoppage 

under Article 71(2) risk that had already been transferred to the buyer returns to the 

seller.1105 At first, it would seem that the answer should be in the affirmative,1106 but 

suspension is inherently temporary, so the risk should return to the buyer if it provides 

assurance of performance of its own obligations, or if it succeeds in taking possession of 

the goods in spite of the seller’s intentions. If such issue ever arises, it will probably 

have to be assessed on the basis of whether the suspension was rightfully invoked by the 

seller or not – one more reason for the seller to be cautious when exercising such right. 

Furthermore, it is also important to emphasize that the problems 

discussed above may not occur if instead of a bill of lading, the document in question is 

non-negotiable, such as a sea waybill or a ship’s delivery order. In this case, the contract 

of carriage and/or its governing law may grant the seller an autonomous (i.e., non-

related to the sales contract) right to prevent the delivery of the goods to the buyer even 

after the document itself is surrendered.1107 Using the terminology of the Rotterdam 

Rules, the seller may remain as the controlling party of the document and/or record even 

without the document (see, particularly, Article 51). In those cases, Article 71(2) CISG 

would operate, as mentioned above, as a way of protecting the seller against a potential 

claim by the buyer under the sales contract, when the goods are not delivered to the 

latter. 

Case law on the application of Article 71(2) CISG is scant. Apart from 

the Norwegian case mentioned above, no cases were found where the seller successfully 

 
1104 Fountoulakis, “Commentary to Articles 71-73”, commentary to Article 73, para. 44-46. 
1105 Ziegler, “The Right of Suspension and Stoppage in Transit (and Notification Thereof),” 365. 
1106 Fountoulakis, “Commentary to Articles 71-73”, commentary to Article 71, para. 39, says that 
suspension “annuls the effects of the seller’s performance, and the seller is considered to have never 
performed.” 
1107 This would be true if the contract of carriage is governed by UK law, according to Debattista, The 
Sale of Goods Carried by Sea, 45. 



247 
 

invoked this provision. In a Chinese case involving the FOB sale of pork,1108 a seller 

who still had not surrendered the bill of laden successfully redirected the cargo after a 

disagreement as to the payment of the price. However, the court later found that the 

seller did not have the right to do so, as it had accepted an extension of the deadline for 

the payment of the price, and such extended deadline had not yet elapsed when the 

seller commanded the carrier to take the cargo to another destination, nor was there any 

indication that the buyer would not perform its payment obligation. The seller was thus 

found to have committed a fundamental breach. 

In a Spanish case,1109 a seller interrupted the shipment of the contract 

goods after the buyer threatened to ask for a price reduction based on the facts that the 

goods were non-conforming and that the delivery was late. The court found that the 

seller’s conduct was not protected by Article 71(2) CISG because the buyer’s 

complaints were indeed warranted (i.e., the defects were later proved, and delivery was 

indeed belated). 

Finally, in a German case involving the sale of shoes,1110 the court 

decided that the seller could not rely on a suspension under Article 71(2) CISG because 

it had failed to give proper notice to the buyer indicating that it had concerns about the 

buyer’s creditworthiness. The buyer was thus found to be in breach of contract. This is 

in contrast with doctrinal opinion in the sense that the lack of a notice will only render 

the seller liable for damages.1111 The notion in the sense that notice under Article 71(3) 

is a requirement for the suspension to be validly claimed, however, is sensible: 

suspension is only aimed at pressuring the buyer to give assurance of its ability to 

perform. If the seller gives no notice to the buyer, the purpose of the rule is defeated. 

Moreover, without notice of suspension, if the seller were to be the first to perform, its 

non-performance would, objectively, just amount to a regular breach of contract – it 

would be entirely unreasonable for the seller to claim otherwise without having 

previously communicated its concerns to the buyer. 

All things considered, it seems that the best advice for a seller is to 

never surrender a document representing the goods before receiving payment. It would 

not be wise to rely on Article 71(2) CISG when, in practice, there exists a better 

solution such as agreeing that payment be done through a letter of credit.1112 In such a 

procedure, the seller would never be exposed to a situation where it would have to rely 

on Article 71(2) CISG because the letter of credit would provide that the documents that 

would allow the buyer to take possession of the goods would not be forwarded to the 

buyer unless the price is paid. Indeed, the widespread adoption of letter of credit 

 
1108 Second Chinese pork case, Pace Law School Institute of International Commercial Law (CIETAC 
(China) 2005). 
1109 Miguel Carlos Fernández Díez, José Luis López del Moral Echeverría, and Esteban Campelo Iglesias, 
Trenzas y Cables de Acero PSC. S.L. v. Ispat Unimetal, S.A. (05 February), CISG Spanish (Audiencia 
Provincial de Cantabria (Spain) 2004). 
1110 German shoes case (CLOUT Case 51), 3 CLOUT. 
1111 Fountoulakis, “Commentary to Articles 71-73” commentary to Article 71, para. 43. 
1112 Beale, Chitty on Contracts, 2017, vol. 2, paras. 44–326. 
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arrangements is said to have reduced the practical importance of the rule of Article 

71(2) CISG.1113 

3.3.9.3 Anticipatory breach under Article 72 

Article 72(1) CISG states that “[i]f prior to the date for performance of 

the contract it is clear that one of the parties will commit a fundamental breach of 

contract, the other party may declare the contract avoided.” It is a rule of anticipatory 

breach, meaning that it entitles a party to terminate the contract even before 

performance becomes due, if it is clear that a fundamental breach will occur. 

Paragraph (2), in turn, requires that, if time allows, notice be given to 

the other party “in order to permit him to provide adequate assurance of his 

performance.” This provision makes the effects of Article 72(1) very similar to those of 

Article 71(1). Although the criteria are arguably different – Article 72(1) is, in theory, 

more stringent in its requirements than Article 71(1), in practice, it will be very difficult 

to make a clear distinction between them. Article 72(1) requires that the anticipated 

non-performance amount to a fundamental breach, while Article 71(1) required only 

that a substantial part of the party’s obligation would be breached. However, as 

discussed in the Subsection 3.3.9.1, it hardly makes sense to invoke Article 71(1) if the 

anticipated non-performance does not amount to a fundamental breach. 

Moreover, Article 71(1) requires only that “it becomes apparent” to 

one party that the other party will not perform, while Article 72(1) requires that it 

becomes “clear” that the other party will commit a fundamental breach. In theory, 

proving that something is “apparent” should be easier than to prove that something is 

“clear.” However, in practice, the difference between the criteria may not be 

distinguishable,1114 nor may it be important, when one considers that it is in the interest 

of the party claiming a suspension (under Article 71) or the avoidance of the contract 

(under Article 72) to argue that the probability of non-performance is as high as 

possible since, in either case, an error of judgment will very likely mean that the party 

invoking either provision will be committing a fundamental breach itself.1115 

Finally, one could argue that the effect of Article 71(1) is a mere 

suspension of the invoking party’s obligation to perform, while the effect of Article 

72(1) is more drastic as it purports to terminate the contract. However, if, after a party 

invokes Article 71(1), the other party fails to give adequate assurance of performance, it 

is likely that the subsequent step for the invoking party is resorting to Article 72(1) 

seeking avoidance of the contract; and, when interpreting Article 72(1) in conjunction 

with Article 72(2), the only logical conclusion is that the avoidance of the contract 

under paragraph (1) is conditional upon the other party failing to give adequate 

assurance under paragraph (2), meaning that the intervening period between the notice 

given by the invoking party and the date when assurance should be given may well end 

 
1113 Saidov, “Commentary to Articles 71-73,” 907–8. 
1114 Ibid., 922. 
1115 See ibid., 926–27. 
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up being only a period of suspension, because if the other party gives assurance of 

performance, it necessarily follows that avoidance cannot occur. 

The clearest difference between the rules of Articles 71(1) and 72(1), 

therefore, is that the former contains a more restricted list of cases of application, as it 

applies only to cases where the other party faces “a serious deficiency in [its] ability to 

perform or in [its] creditworthiness” (paragraph(a)) or its “conduct in preparing to 

perform or in performing the contract” indicates that it will not perform or at least will 

not perform as it should (paragraph (b)). Article 72(1) is less specific: it only requires 

that the impending fundamental breach be clear; other details of fact do not matter if the 

standard is met. Although this is a significant difference in the structure of the rule (and 

an odd one, when we consider that the final effects of each are so similar), it can also be 

argued that Article 71(1)(b), in particular, provides for such a wide range of possibilities 

that, in practice, paragraphs (a) and (b) should cover most of the cases that would fall 

under Article 72(1).1116 

As a consequence, it is submitted that a party who sees itself in a 

situation where it can invoke both Article 71(1) and 72(1) should probably opt for the 

latter. If it invokes Article 71(1) and its suspicions are confirmed, it seems that it would 

have to invoke Article 72(1) anyway in order to avoid the contract (because Article 71 

does not indicate that avoidance is possible if the other party gives no assurance), and 

there would still be a question as to, in order to do so, it would have to give notice to the 

other party up to three times (i.e., a notice under Article 71(3) to suspend performance; 

another one requesting assurance under Article 72(2);1117 and a third one to declare the 

avoidance of the contract under Article 72(1)). Going directly for Article 72(1) and (2) 

seems to be a more practical solution, if the facts so allow. 

Having said so, cases that fall within the scope of Article 72(1) but 

probably would not fit within Article 71(1) are those cases where the other party 

explicitly or implicitly (but clearly) declares that it will not perform1118 – for these 

cases, Article 72(3) institutes a simpler procedure as the party avoiding the contract 

does not have the burden of giving notice to the other party granting an opportunity for 

such other party to provide assurance of performance. 

An allegation of impediment or other case of impossibility under 

Article 79 entitles the aggrieved party to avoid the contract under Article 72(1); even if 

an impediment under Article 79 exists and the protection granted by that rule is due, the 

affected party would only be protected against a claim for liability or a remedy for 

 
1116 Accord: Fountoulakis, “Commentary to Articles 71-73”, commentary to Article 72, para. 12. 
1117 Ibid., commentary to Article 72, para. 29, however, argues that, if the circumstances allow, the notices 
under Article 71(3) and 72(2) may be grouped together. The obligee must clearly indicate that this is the 
case. 
1118 Saidov, “Commentary to Articles 71-73,” 921–22; and Fountoulakis, “Commentary to Articles 71-
73”, commentary to Article 72, para. 36, for a discussion as to what constitutes an implicit, but clear, 
declaration of unwillingness to perform. One compelling example is the case where the party denies the 
existence of the contract. For one such case, see De Kort, Scheldebouw BV v. Hero Glas GmBH, 
Rechtspraak (Rechtbank Limburg (Netherlands) 2016). 
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specific performance (see Section 3.7.5.1 below). A party requesting the renegotiation 

of contract terms alleging that it will not be able to perform because of economic 

hardship or some other reason should also be very careful in the choice of words, as if it 

indicates clearly that it will not perform, it can entitle the other party to claim an 

anticipatory breach under Article 72(1),1119 while at the same time being unable to claim 

protection under Article 79(1).1120 

The concept of fundamental breach under Article 72(1) is defined in 

Article 25 CISG.1121 The standard is the same, and the same observations as to its 

flexibility and applicability to certain commodity cases in earlier Subsections are also 

valid when applying the standard for the purposes of Article 72. 

Another important aspect to consider is that as with most other 

provisions of the CISG, the parties can also derogate from Article 72. This means that if 

the contract offers a solution for a situation that would otherwise fit within the cases of 

application of Article 72, the contract takes precedence.1122 Here, it is possible to make 

reference to the problems regarding take-or-pay style provisions: as discussed in Section 

3.4.2 below, in some occasions it has been advanced that when the party decides not to 

“take,” the payment that is due would be a prefixed amount in damages. I argue in this 

writing that this is not the case, but even if it were, an announcement of one party in the 

sense that it will “pay instead of take” should never be sufficient to trigger Article 72(1) 

as the contract already provides for specific consequences applicable in this case.  

Notice under Article 72(2) CISG is mandatory if time allows. Lack of 

notice is not a mere irregularity; it effectively prevents the party from effectively 

terminating the contract.1123 This can create a tricky situation for the party intending to 

avoid a contract relying on Article 72: since the determination as to whether “time 

allowed” is going to be made afterwards with the benefit of hindsight, the party should 

be cautious and, if in doubt, give notice. Otherwise, it risks committing a breach 

itself.1124 The notice must specify precisely what are the grounds upon which Article 72 

 
1119 Saidov, “Commentary to Articles 71-73,” 925–26. 
1120 This happened in Gabrielle Kaufmann-Kohler, Alejandro M. Garro, and Roque Caivano, YPF S.A. v. 
AESU et al. (ICC 16232/JRF/CA), Pace Law School Institute of International Commercial Law (ICC 
2013): the court found that party requesting renegotiation did not have the right to do so because it had 
already obtained a prior renegotiation of the contract and found, instead, that the refusal to perform 
amounted to a repudiation of the contract (i.e. an indication that it did not consider bound to it), entitling 
the counterparties to avoid the contract. In so finding, the tribunal expressly indicated that the choice of 
vocabulary by the party was decisive, as it indicated that such party considered that the contractual 
relationship had been damaged beyond repair. 
1121 Fountoulakis, “Commentary to Articles 71-73”, commentary to Article 72, para. 11. 
1122 Saidov, “Commentary to Articles 71-73,” 931. 
1123 Fountoulakis, “Commentary to Articles 71-73” commentary to Article 72, para. 19. 
1124 This occurred in the Furniture leather case (CLOUT Case 595), 53 CLOUT 9 (Appellate Court 
München (Germany) 2004). 
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is being invoked.1125 Notice is not required only when the other party declared expressly 

or implicitly that it would not perform its obligations (Article 72(3) CISG).1126 

In a German case regarding wooden poles,1127 the court ruled that a 

seller was not entitled to rely on Article 72(1) CISG even after the buyer allegedly 

failed to provide a bank confirmation indicating that it would open a letter of credit for 

the payment of the price because: (i) the delivery of such a confirmation would not, in 

itself, amount to a fundamental breach; (ii) the seller would have been sufficiently 

protected under Article 71(1), i.e., it could suspend its own performance and request 

assurance from the buyer instead of declaring the contract avoided under Article 72(1); 

(iii) the seller failed to explain how the presentation of the confirmation would represent 

an advance towards receiving payment; and (iv) the seller’s allegation regarding the 

confirmation sounded like an afterthought, because, in previous exchanges, the seller 

indicated that it was unable to perform its own obligations due to problems of its own, 

never alleging the lack of confirmation as a reason for its own delayed performance. 

It is submitted that although the conclusion of the court can hardly be 

criticized, its reasoning in deciding the case was not entirely sound. The fact that the 

lack of provision of a bank confirmation would not amount to a fundamental breach 

under the contract should not in itself mean that Article 72(1) CISG could not be 

invoked by the seller. What Article 72(1) CISG requires is clarity that a fundamental 

breach will be committed, not proof that a fundamental breach has already occurred. In 

normal circumstances, the refusal of the buyer to comply with a contractual obligation 

regarding the opening of a letter of credit could be a strong indicator of the 

unwillingness of the buyer to perform its obligation to pay the price.1128 

A similar remark can be made regarding the argument in the sense that 

Article 72(1) would be unavailable to the seller because it could have sought protection 

under Article 71(1). As discussed above, there may be circumstances that will entitle a 

 
1125 Fountoulakis, “Commentary to Articles 71-73” commentary to Article 72, para. 22. 
1126 The impending non-performance may be implicit in the declaration. For instance, in the Used printing 
press case (CLOUT Case 136), 10 CLOUT 6 (Oberlandesgericht Celle (Germany) 1995), the seller 
indicated in the notice that it had sold the contract goods to another buyer, which was taken to mean that 
the goods (used printing presses, in the case) would definitely not be delivered to the original buyer. In 
the Russian Federation Arbitration procedure 387/2005, Pace Law School Institute of International 
Commercial Law (Tribunal of International Commercial Arbitration at the Russian Federation Chamber 
of Commerce and Industry 1997), a refusal by the buyer to pay for a prior shipment before receiving 
assurance of a second delivery (that had not been agreed) was also construed as an implied declaration of 
non-performance. 
1127 Wooden poles case (Pace), Pace Law School Institute of International Commercial Law (District 
Court Kassel (Germany) 1995). 
1128 This was the finding in Williams, Davies, and Byrne, Downs Investments v. Perwaja Steel (CISG-
Online Case 955), 955 CISG-Online. It is important to note, however, that in this case, the opening of a 
letter of credit was an obligation expressly stipulated in the contract, so the failure of the buyer to open 
one was actually a breach of contract in itself, which the court found to be fundamental; In the Hot-dipped 
galvanized steel coils case (CISG-Online Case 1662), 1662 CISG-Online (CIETAC (China) 1997), the 
court sided with a seller who avoided the contract alleging anticipatory breach after the buyer opened a 
letter of credit on terms that did not correspond to the contract. Saidov, “Commentary to Articles 71-73,” 
923–24. 
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party to rely both on Article 71(1) and Article 72(1) – namely, if the conduct of the 

other party indicates that that party is about to incur in a fundamental breach, a 

description that seems to fit the conduct of the buyer in this case, if the seller’s 

allegation were to be given credit. The seller, therefore, should not be denied the right to 

invoke Article 72(1) just because Article 71(1) could have been invoked as well. The 

CISG does not establish an order of precedence between these two remedies, and rightly 

so. As discussed above as well, in practice, in the cases where both rules could be 

invoked, the combined effect of Article 72(1) and (2) is practically identical to the effect 

of Article 71(1): in both situations, the party put under suspicion of non-performance is 

allowed to provide assurance, and if it successfully does so, avoidance is not possible. 

Moreover, it is far from clear how the outcome of the case would have been different if 

the seller had invoked Article 71(1), considering that in either case, the alternatives 

available to the buyer would be the same (mainly, to present an assurance of 

performance or to insist that the seller’s claimed risk of non-performance was 

unwarranted, as it did in the case). It would therefore seem that the actual decisive 

reason why the court decide against the seller was the fact that the seller’s claim under 

Article 72(1) was indeed blatantly opportunistic, as the seller had repeatedly given 

excuses for not performing its own obligations, and the buyer had been exceedingly 

accommodating to the seller’s requests. Moreover, although the court does not cite this 

fact as an explicit reason for its decision, it also seemed that the seller had already 

accepted an alternative procedure for payment where the buyer’s sub-buyer would open 

a letter of credit in favor of the seller, meaning that the confirmation upon which the 

seller built its case was indeed unimportant in the contractual mechanics. 

In a Chinese case regarding an FOB sale,1129 a buyer refused to 

nominate a ship arguing that the goods sent to the port by the seller were defective. This 

seller invoked Article 72(1) CISG, indicating that the buyer had committed an 

anticipatory breach by clearly stating that it would not send a vessel (which was one of 

the buyer’s obligations). The court found that the inspection performed by the buyer to 

justify the alleged non-conformity of the goods was not in accordance with the contract 

and consequently sided with the seller, recognizing that the contact was rightly avoided 

by the latter. 

In a Dutch case, buyer and seller entered into a sales contract for the 

purchase of promotional stickers albums.1130 After initial deliveries were made, the 

buyer complained that the albums were non-conforming beyond tolerance level in 

relation to agreed standards of quality. The seller refused to acknowledge the non-

conformity, stating that the level of quality was to be expected when using the printing 

technique chosen. Since the printing technique was agreed between the parties, the 

goods were to be considered conforming. The buyer, nonetheless, declared the contract 

avoided and, underlining the essentiality of timely delivery to its own sub-buyer, 

 
1129 Mung beans case, Pace Law School Institute of International Commercial Law. 
1130 Faber, Oranje, and de Jongh, Rotolito Lombarda SpA v. TCC Global NV et al., Rechtspraak 
(Gerechtshof Amsterdam (Netherlands) 2020). 
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indicated that it would order the albums from another seller. The court sided with the 

buyer, indicating that the quality standards, although not set in detail in the contract, 

could be derived from its terms and that the refusal of the seller to acknowledge the 

non-conformity therefore entitled the buyer to avoid the contract for anticipatory breach. 

Although this case clearly does not refer to commodity-type goods, it can be a useful 

reference for the applicability of Article 71(1) and (3) to situations where the seller fails 

to recognize that the goods were non-conforming, therefore refusing to rectify the non-

conformity. 

In another interesting Dutch case,1131 involving a sale of frozen 

shrimps, the seller was initially in breach of contract for having delivered a batch of 

goods with inconsistent “best before” dates. After some discussion, the parties agreed 

that the goods would be replaced by ones with adequate packing. The new batch was 

apparently also defective in this regard. In accordance with the court, however, the 

buyer took an unreasonably long time to complain about the non-conformity. Therefore, 

by the time it purported to refuse the delivery, it was no longer entitled to do so. The 

buyer, however, apart from rejecting the goods, also indicated that it was no longer 

interested in receiving the remaining goods under the contract. The court found that, by 

doing so, the buyer indicated that it would commit a fundamental breach, thus entitling 

the seller to terminate the contract under Article 72, which it did (even though the seller 

apparently did not rely on this provision when avoiding the contract). This decision is of 

particular interest because it demonstrates that the mere fact that the seller did commit a 

breach of contract did not improve the buyer’s ability to claim anticipatory breach under 

Article 72 CISG. It further illustrates that the parties must be extra careful when 

avoiding a contract for untimely delivery even when the goods are commodities. In this 

case, when the buyer indicated that it would be willing to accept relabeled goods after 

the first batch came with inconsistencies in the packages, it implicitly accepted that time 

of delivery was not of the essence and that the labelling issue was not fundamental. In 

such a circumstance, the buyer put itself in a very unfavorable position regarding its 

own rights to avoid the contract. 

Article 7.3.3 PICC is similar to Article 72 CISG. That article states 

that “[w]here prior to the date for performance by one of the parties it is clear that there 

will be a fundamental non-performance by that party, the other party may terminate the 

contract.” 

The main difference between Article 72 CISG and Article 7.3.3 PICC 

is that the latter does not impose upon the potentially aggrieved party the burden of 

giving prior notice allowing the potentially defaulting party to provide assurances. Such 

a notice is required only in the case of Article 7.3.4, which is more similar to Article 71 

CISG in which it is based on a “reasonable belief” by the potentially aggrieved party in 

 
1131 Dupain, Bonneur, and Schaafsma, Krustanord SA v. Culimer BV (Gerechtshof ‘s-Gravenhage 
(Netherlands) April 21, 2011). 
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the sense that the other party will not perform, a level of prognosis which is less certain 

than the clarity of future non-performance required by Article 7.3.3.1132 

The PECL contain a similar pair of rules in its Articles 9:304 – 

providing for anticipatory no performance in terms practically identical to those of 

Article 7.3.3 PICC – and 8:105 – providing for the possibility of requesting assurance if 

a party “reasonably believes” that the other party will not perform.1133 

3.3.9.4 Anticipatory breach in installment contracts: Article 73 CISG 

Article 73 CISG contains other provisions regarding the possibility of 

avoiding the contract, totally or partially. The article is worded as follows: 

“(1) In the case of a contract for delivery of goods by instalments, if the 

failure of one party to perform any of his obligations in respect of any 

instalment constitutes a fundamental breach of contract with respect to 

that instalment, the other party may declare the contract avoided with 

respect to that instalment. 

“(2) If one party's failure to perform any of his obligations in respect of 

any instalment gives the other party good grounds to conclude that a 

fundamental breach of contract will occur with respect to future 

instalments, he may declare the contract avoided for the future, provided 

that he does so within a reasonable time. 

“(3) A buyer who declares the contract avoided in respect of any delivery 

may, at the same time, declare it avoided in respect of deliveries already 

made or of future deliveries if, by reason of their interdependence, those 

deliveries could not be used for the purpose contemplated by the parties 

at the time of the conclusion of the contract.” 

The three rules under Article 73 are aimed at contracts to be 

performed “by instalments,” which means a contract that is to be performed by means 

of “at least two successive deliveries,”1134 regardless of whether payments are made 

separately.1135 It has also been noted, however, that when several sales contracts form 

some sort of unity – something that will have to be assessed against the circumstances –

, they can be treated as being one contract in instalments.1136 It is relatively common in 

the commodity trade that successive shipments be made through separate contracts,1137 

all for the same goods, made under almost identical terms, negotiated together or very 

close in time. In this situation, they could likely be grouped together as if they were one 

single installments contract.1138 This may end up being of great practical importance, 

 
1132 Saidov, “Commentary to Articles 71-73,” 935. 
1133 Ibid. 
1134 Fountoulakis, “Commentary to Articles 71-73”, commentary to Article 73, para. 8. 
1135 Bridge, International Sale of Goods, 2007, ch. 12, “C”, para 2.16. 
1136 Fountoulakis, “Commentary to Articles 71-73”, commentary to Article 73, para. 11. 
1137 Saidov, “Commentary to Articles 71-73,” 941. 
1138 This happened in the Skin care products case (CISG Online 1304), 1304 CISG Online (Helsinki Court 
of Appeal 1998). 
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since, in installment contracts, the aggrieved party may be entitled to avoid a contract in 

relation to future installments, something that would likely not be possible if each 

installment is treated as a separate contract. In practice, Article 73(1) becomes similar to 

a cross-default provision in the contracts that are grouped together like this. 

Article 73(1) is influenced by the principle under the CISG of 

favoring the preservation of the contract. It is intended to establish that if a party 

commits a breach that is fundamental with respect to one installment, the aggrieved 

party may, in principle, avoid the contract only with respect to that installment. This is 

the rule, to which paragraphs (2) and (3) establish exceptions: under Article 73(2), if the 

breach is such that it gives the obligee “good grounds to conclude that a fundamental 

breach of contract will occur with respect to futures installments,” then – and only then 

– can the aggrieved obligee “declare the contract avoided for the future” (i.e., prior 

performance would still be preserved), and not only with respect to the particular 

installment directly affected by the breach. And it is only where the breach is so serious 

so as to deprive the buyer (and only the buyer) from the possibility of using the goods 

for their original purpose is that the contract can be avoided in its entirety, even if the 

initial performance by the seller had not originally been defective. 

Article 73 CISG, therefore, is a succession of rules in “crescendo”: 

paragraph (1) refers to a fundamental breach affecting only one installment; paragraph 

(2) refers to a fundamental breach that contains an indication that it will affect future 

installments as well; and paragraph (3) (which can only be invoked by the buyer) refers 

to a fundamental breach that renders all installments essentially useless for their 

purpose. 

Unlike the rule of Article 72(1), Article 73(1) CISG requires that an 

actual breach has occurred. Under Article 73(1) CISG, it is clearly stated that the breach 

has to be fundamental. There is debate as to whether, in the case of this article, 

avoidance would be available only strictly in cases that fit the description of Article 25 

CISG,1139 or whether the cases falling under Articles 49(1) and 64(1) (i.e., cases where 

the right to avoid appears after the aggrieved party gives prior notice establishing an 

additional time for performance) would be encompassed as well.1140 

Article 73(2), however, seems not to require that the actual breach be 

fundamental, as it refers to the failure of a party “to perform any of his obligations in 

respect of any instalment.” It only requires that the failure be such that it “gives the 

other party goods grounds to conclude that a fundamental breach of contract will occur 

with respect to future instalments.” This has been construed to mean that the obligee 

may avoid the contract even when the obligor commits a non-fundamental breach, but 

this non-fundamental breach indicates that a fundamental breach will occur in the 

 
1139 See Saidov, “Commentary to Articles 71-73,” 943, to whom the “Nachfrist” procedure is not 
available under Article 73. 
1140 Fountoulakis, “Commentary to Articles 71-73”, commentary to Article 73, para. 13. 
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future.1141 It is not even necessary that the obligee have relied in these non-fundamental 

breaches in the past to exercise any remedies, provided that they constitute a good 

indicator of future non-performance.1142 

Furthermore, when one takes into account that Article 72 is also 

applicable to installment contracts, the occurrence of a breach is not required for the 

obligee to be entitled to avoid the contract, if it is clear that the obligor will commit a 

fundamental breach.1143 It is indeed common that Articles 72 and 73 be invoked 

simultaneously, because their cases of application sometimes overlap.1144 However, one 

must consider that Article 72(1) provides for the avoidance of the entire contract, 

something that will only be possible in installment contracts if Article 73(3) applies. It 

is also important to note that Article 72(2) imposes upon a party who intends to avoid 

the contract the burden of giving notice to the other party, whereas Article 73(2) does 

not (albeit it has been advanced that giving such a notice would improve the obligee’s 

chances of success when relying on this provision1145). Therefore, Articles 72(1) and 

73(2) are not simply interchangeable.1146 Incidentally, it has also been advanced that the 

fact that Article 73 applies also should not prevent a party from invoking suspension 

under Article 71(1).1147 

There will be a relevant issue of fact to be determined, therefore, 

regarding what conducts could be considered reliable indicators of future non-

performance, or future performance that will be sufficiently defective so as to constitute 

a fundamental breach. It is submitted that some facts that would reinforce a claim of 

future fundamental breach are the refusal of a seller to change its source of supply after 

a determination that the initial source was not reliable1148 or that the goods coming from 

this source are defective;1149 similarly, the continued delivery by the seller of defective 

goods even after an express warning by the buyer that some past deliveries were indeed 

defective;1150 the inability of the seller to provide a firm commitment of delivery of 

 
1141 Ibid., commentary to Article 73, para. 20. 
1142 Ibid., commentary to Article 73, para. 21. 
1143 This happened in Kaufmann-Kohler, Garro, and Caivano, YPF S.A. v. AESU et al. (ICC 
16232/JRF/CA), Pace Law School Institute of International Commercial Law. 
1144 Fountoulakis, “Commentary to Articles 71-73”, commentary to Article 73, para. 31. 
1145 This is suggested because some authors claim that this notice should be required in analogy to Article 
72(2). It is submitted that such a notice is not required because the CISG does not mention it, but giving 
notice would indeed eliminate a risk should the court adopt a position in the sense that notice is required. 
In this sense, see Saidov, “Commentary to Articles 71-73,” 949–50. 
1146 Ibid., 949. 
1147 Ibid., 948–49; Fountoulakis, “Commentary to Articles 71-73”, commentary to Article 73, para. 31. 
1148 Fountoulakis, “Commentary to Articles 71-73”, commentary to Article 73, para. 25. 
1149 De Ly, Van Sandick, and Tjioe, Condensate crude oil mix, Pace Law School Institute of International 
Commercial Law. 
1150 In the German orange juice case, Pace Law School Institute of International Commercial Law, the 
seller had been delivering concentrated orange juice instead of juice not from concentrated (which was 
contractually agreed). Despite a specific warning in this regard from the buyer, the seller made other 
defective deliveries. The court found that the seller disregard to the buyer’s complaint indicated that 
future breach was very likely, and found that the breach would be fundamental, because the juice from 
concentrated orange juice was an “aliud” (i.e. goods of a different kind). 
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conforming goods after recognizing that a previous shipment was defective;1151 a 

request for payment in advance and a refusal to perform if payment is not made 

(provided, of course, that payment in advance is not a contractual obligation of the 

buyer); a refusal to perform accompanied by an allegation by the obligor that it does not 

consider itself bound to the contract,1152 or at least that the terms of its obligations are 

materially different from what they really are (of course, in this case the obligor may be 

right, and careful assessment will be recommendable if the obligee intends to rely on 

Article 73(2) CISG); or a refusal to perform accompanied by a request for renegotiation 

of the contract terms that clearly indicate that the obligor will not be able, or is 

unwilling, to perform if the contract is not renegotiated in the terms requested by it.1153 

In an arbitration regarding a contract for the supply of natural gas 

where one of the parties claimed that it was discharged from the contract,1154 the 

tribunal also gave considerable emphasis to the subsequent conduct of the party in order 

to establish whether it had “repudiated” the contract (i.e., indicated that it did not 

consider itself obliged to its side of the bargain). In the past, the party had 

communicated that it was affected by an event of economic hardship but expressed that 

it was willing to continue performance after the event ceased, which it did. The tribunal 

contrasted these prior events with a later situation where repeated written 

communications by the same party indicated that it considered the contractual 

relationship broken beyond repair and stopped performing. The tribunal found that the 

latter conduct amounted to a repudiation that entitled the other parties to avoid the 

contract (the tribunal expressly based its finding under Article 72(1) CISG but it is 

submitted that the same reasoning would equally apply and Article 73(2) CISG). 

Another such situation was found in a case regarding the sale of 

petroleum condensate.1155 This case was particularly complicated because it referred to 

a sale of goods that were to come from a specific source. Seller and buyer were aware of 

this fact and entered into a series of supply contracts that were intended to remain in 

place for a considerable period of time. The buyer, in turn, on-sold the goods for a sub-

buyer with whom it also had a long-term contractual relationship. Some years into the 

existence of the contract, the sub-buyer found out that it was having problems in 

facilities of its own that, upon investigation, were found to be caused by an excessive 

level of mercury in the condensate being provided by the seller. The non-conformity in 

this case, therefore, was not the ordinary circumstance regarding commodity sales, 

 
1151 Spanish paprika case (CISG Online 279), 279 CISG Online (District Court Ellwangen (Germany) 
1995). 
1152 See, e.g., Kaufmann-Kohler, Garro, and Caivano, YPF S.A. v. AESU et al. (ICC 16232/JRF/CA), 
Pace Law School Institute of International Commercial Law. 
1153 Saidov, “Commentary to Articles 71-73,” 946–47; see also Zweirad Technik v. C. Reinhardt A/S 
(CLOUT Case 993), 100 CLOUT 4 (Supreme Court of Denmark 2007), where the buyer confirmed an 
order but later purported to cancel it if the price were not reduced, after which it also cancelled a bank 
guarantee that it had previously obtained to secure the payment of the corresponding price. 
1154 Kaufmann-Kohler, Garro, and Caivano, YPF S.A. v. AESU et al. (ICC 16232/JRF/CA), Pace Law 
School Institute of International Commercial Law. 
1155 De Ly, Van Sandick, and Tjioe, Condensate crude oil mix, Pace Law School Institute of International 
Commercial Law. 
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where the goods are tested and found to be non-conforming. From the facts of the case, 

the buyer seemed to believe that the goods were conforming when it entered into the 

series of supply agreements; considering that the goods were extracted from a specific 

source, and that this fact was known to the buyer, it is apparent that the buyer believed 

that any goods that were to be extracted from these fields would be conforming. The 

contracts did not specify quality parameters, only referring to the source from where 

they were to come. Moreover, if there were doubts about the quality of the goods, the 

buyer would most likely not have entered into contracts for the long-term supply of the 

goods. Additionally, the initial extractions apparently did not result in defective goods, 

because the problems with the sub-buyer were only detected after some years of 

uneventful performance. Finally, to add yet another element to an already complex 

discussion, it was found that the condensate that was being delivered at the time when 

the sub-buyer detected the non-conformity was not entirely useless; it was causing 

damages to the sub-buyer’s facilities, but it was still of commercial grade, which 

substantiated a claim by the seller in the sense that the buyer – which was also a trader – 

could find other sub-buyers for these goods and therefore the goods were not unfit, 

particularly considering that the parties had not agreed to objective parameters of 

quality that the goods were supposed to meet (for a discussion on the aspects of this 

case related to the quality of the goods, see Section 3.3.5). 

After considering the whole mix of circumstances, the court found 

that the goods did not meet the standard of reasonable quality and that, therefore, the 

buyer was entitled either to receive the goods with acceptable levels of mercury or to be 

charged a reduced price to compensate for the decreased value of the goods. Since the 

seller had refused to do it, the court found that the buyer was right in rejecting the 

goods. In which relates to Article 73(2), the court, as mentioned, found that since the 

object of the contract were goods coming from a specific source, and this specific 

source was found to be impaired by the excessive level of mercury, the buyer was 

entitled to avoid not only the instalments that were found to be defective after testing, 

but also all future instalments. 

As commented on Section 3.3.5, however, this decision has a glaring 

gap: it does not discuss whether the breach of contract committed by the seller was 

sufficiently serious so as to be considered a fundamental breach. The findings of the 

court are somewhat conflicting, inasmuch although it sides with the buyer in finding 

that it was right in avoiding the contract including future deliveries, it also recognizes 

that the problem with the goods might have solved if the seller had agreed to support the 

costs involved in reducing the levels of mercury in the goods delivered, or to charge a 

reduced price to compensate for the defects if the goods were still delivered with this 

non-conformity. But, if this were so, the breach could arguably be non-fundamental, 

which in turn should not entitle the buyer to avoid the contract relying on Article 73(2). 

Indeed, a clearer solution would be to determine that, since there 

appeared to be a market for the defective goods, the buyer should not bear the burden of 

continuing to receive goods that changed during the life of the contract, thus becoming 
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objective unsuitable for its purpose, and conclude that for this reason the non-

conformity was a fundamental breach. The rationale that usually applies to justify that 

the buyer should bear this burden – that it might be economically more rational for the 

buyer to resell the goods, as a way of mitigating losses – does not apply in this case, at 

least when future shipments are concerned: if the goods have not yet been delivered, the 

seller still have them in possession (in this case, delivery was “ex-tank” at the seller’s 

facilities, and it was reasonable to imagine that a relevant part of the goods had not yet 

been extracted from the field) and there would be no sense in forcing the buyer to 

receive them knowing in advance that it would have to face the inconvenience of selling 

them in the market instead of using them for the originally intended purpose, only to 

recover from the seller the amounts it would have to spend to remove the excess 

mercury from the condensate – which would probably be the only alternative available 

for the buyer in line with the duty of mitigation, because otherwise it would have to 

recover from the seller both the price difference (i.e., the difference between the 

contractual price and the actual, reduced, value of the goods received) and the losses 

incurred because of the need to go to the market to make substitute purchases to be able 

to supply the sub-buyer. 

Another issue that may arise is a discussion as to whether an early 

breach (i.e., a breach involving the first, or one of the first, instalments of the contract) 

is more relevant than a late breach in order to establish that future installments will be 

defective. Although the rule itself says nothing about this, an early breach could raise 

two opposing arguments: (1) that it is too early to conclude that all or most of the future 

installments will be defective; or (2) that the fact that the seller has been uncapable of 

performing even one conforming delivery (or a few of them) is a strong indicator that 

things will not end well. 

Both conclusions could be valid depending on the surrounding 

circumstances. In a case involving the sale of sunflower oil,1156 the court sided with a 

buyer who avoided the contract after the seller failed to deliver what would constitute 

the first instalment of a contract, even though said first instalment represented only a 

small fraction of the entire contractual goods. The total amount under contract would 

range between 2 and 5 million liters per month for 12 months. The parties had agreed 

that the deliveries during the first month would be smaller: four shipments of 320,000 

liters. As agreed, the buyer paid 75% of the purchase price for the initial installment in 

advance. The seller never performed; it produced documents that would serve as 

evidence that part of the cargo had been shipped in trucks, but these trucks never 

reached the destination. The buyer initially demanded refund of the amounts paid, but 

only a few days later sent a letter declaring the avoidance of the contract – it is not clear 

whether in the meantime it received any indication by the seller regarding further 

performance or refusal thereof. 

 
1156 Sunflower oil case (CISG-Online 327), 327 CISG-Online (Commercial Court Zürich 1997). 
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In such a case, it is submitted that the circumstances of the breach 

were such that the buyer was indeed justified in wanting to discontinue its contractual 

relationship with the seller. It is also submitted that this will be true in the majority of 

the cases: only in exceptional circumstances the occurrence of a fundamental breach 

regarding the first instalment would not instill in the obligee the impression that such 

fundamental breach would not be repeated in the future. The breaching obligor would 

have a heavy burden to prove that the breach was caused by truly exceptional or 

temporary facts and that these facts either had been addressed or were unlikely to 

happen again. 

In a different Dutch case, the court sided with the seller after the buyer 

refused to open a letter of credit for the payment of the first instalment of a total of eight 

expected shipments.1157 It proved important for the outcome of the case that the court, 

after considering exchanges between the parties, found that the buyer had indicated 

unwillingness to meet its payment obligations in the future. 

On the other hand, if, at the time of a defective performance, a seller 

had already performed many deliveries without any incident, it would be more difficult 

to substantiate an argument in the sense that one defective delivery would be sufficient 

to create an impression in the buyer that the defects would also occur in future 

instalments.1158 In a Korean case involving duck feathers, however, the court found that 

a buyer had the right to avoid a contract when the buyer delivered one shipment of 

defective goods after other, presumably conforming shipments, had previously been 

made and paid for without incident.1159 

In general, it is submitted that all of the remarks regarding a less 

stringent threshold for the configuration of a fundamental breach in contracts for 

commodities with a readily available market should also be taken into account when 

evaluating whether a breach envisioned to take place in the future is likely to be a 

fundamental breach. However, the longer the term of the contract, the less relatively 

important the existence of such a readily available market will be. The very fact that the 

parties have decided to enter into a long term contract for the supply of a commodity-

type good in many installments may be an indication that the parties actually did not 

want to be subject to the intrinsic instabilities of the short-term market, and this is a 

circumstance that must be taken into account when deciding whether the breach is 

sufficiently serious so as to deprive the aggrieved party of whatever it expected to 

achieve by deciding to be bound to a long-term commitment. Issues specific to long-

term contracts will be discussed in the Section 3.3.10 and its Subsections. 

Finally, Article 73(3) refers to a situation where the failure to perform 

one or more instalments can lead to the rejection of past or future deliveries. Due to the 

 
1157 E. Loesberg, Unilux Specials BV v. Metaco Inc., Rechtspraak. 
1158 Saidov, “Commentary to Articles 71-73,” 942. 
1159 Eui-Young Koh, Hui Kwon, and Young-Woo Im, Korean duck feather case (CLOUT Case 1281), 
134 CLOUT 5 (High Court Seoul (Korea) 2009). 
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fungible nature of commodity-type goods and to the ways they are usually employed, it 

is difficult to envision situations involving the commodity trade that would fall within 

this case. One case that might fit this description would be a situation where separate 

deliveries are to be made in a short period of time in such a way that the buyer intends 

to aggregate them in one larger cargo to be shipped in a vessel, for instance. If the 

deliveries are interrupted, the buyer can face problems because it may end up being 

unable to perform contracts with sub-buyers who could demand bills of lading with a 

specific quantity. But a case such as this would probably be easier to argue in terms of a 

partial non-delivery – most likely under Article 51(1) and (2) – than by treating multiple 

deliveries as if they were instalments in the sense of Article 73. 

The CIETAC, however, once applied Article 73(3) to a case where the 

contract provided for two shipments of goods (cotton gin motes) that arrived at the 

destination within an interval of only seven days.1160 For reasons involving bureaucracy 

in the arrival port, the buyer was not allowed to inspect the goods until the two 

shipments were available. The buyer then found that there were severe inconsistencies 

in the goods and avoided the contract. It resold the goods for a loss in order to mitigate 

the damages. The court sided with the buyer and found that the entire contract could 

indeed be avoided because of the defects in the goods. 

The PICC has no specific provision for the termination of instalment 

contracts (although it recognizes the possibility of their existence1161). It is unclear, 

therefore, whether a partial termination regarding only one instalment would be 

acceptable under the PICC. It has been advanced that the admission of the existence of 

installment contracts would mean that partial termination should be allowed.1162 

As to the possibility of terminating a contract also regarding past 

performance, Article 7.3.5 (“effects of termination in general”) states that, as a general 

rule, termination only produces effect for the future (something that is emphasized in 

the first item of the official commentary regarding this article).  

The exception is not contained in a rule regarding the right of 

termination; instead, it takes the form of a rule of restitution, and applies only to long-

term contracts (as defined in the PICC). The rule is contained in Article 7.3.7 

(“restitution with respect to long-term contracts”). This rule too starts with a general 

rule indicating that the effects of termination regarding restitution are produced only for 

the future. Paragraph (1) states that “[o]n termination of a long-term contract restitution 

can only be claimed for the period after termination has taken effect, provided the 

contract is divisible.” As the official commentary expressly indicates, it is only when a 

contract is indivisible, therefore, that restitution can also encompass the results of past 

performance. 

 
1160 Cotton gin motes case, Pace Law School Institute of International Commercial Law (CIETAC 
(China) 2005). 
1161 Saidov, “Commentary to Articles 71-73,” 955. 
1162 Ibid. 
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The differences of legislative technique might generate some 

differences in the application of the rules of the PICC, when compared to those of the 

CISG. First, it must be noted that the rule of Article 7.3.7 PICC only applies to long-

term contracts. Whilst long-term contracts are likely to be performed in instalments, the 

opposite is not necessarily true: as seen above a contract was once treated as an 

instalment contract (and rightly so) although it provided for only two deliveries, 

separated by a mere seven-day interval.1163 This does not mean, however, that the PICC 

would not be able to offer a similar solution: probably, such a contract would have to be 

treated, by analogy as well as by elimination of alternatives, as being subject to Article 

7.3.6 (which regards to “restitution with respect to contracts to be performed at one 

time), even though, rigorously speaking, performance were not to be made “at one 

time.” 

Second, restitution of past performance will only be possible if the 

contract is indivisible. In this regard, the choice of wording of the CISG – creating a 

concept of ‘usefulness by interrelationship’ – is probably better than the one of the 

PICC and less prone to generate incoherent results, as it refers more to the purpose of 

the buyer (in the case of Article 73(3) CISG) than to the purely objective circumstance 

of the contract being divisible. 

The PECL contain provisions that are also similar in effect to the rules 

contained in Article 73 CISG. Article 9:302 PECL refers to a “contract to be performed 

in parts” and is worded as follows: 

“If the contract is to be performed in separate parts and in relation to a 

part to which a counter-performance can be apportioned, there is a 

fundamental non-performance, the aggrieved party may exercise its right 

to terminate under this Section in relation to the part concerned. It may 

terminate the contract as a whole only if the non-performance is 

fundamental to the contract as a whole.” 

Although the reference in Article 9:302 PECL to the possibility of 

terminating “the contract as a whole” would seem to include the case of a termination 

that will also result in the rejection of past performance, it has been said that this 

expression should be taken to refer only to future instalments. This is because there is a 

specific rule for the treatment of past performance in Article 9:306 PECL:1164 

“A party who terminates the contract may reject property previously 

received from the other party if its value to the first party has been 

fundamentally reduced as a result of the other party's non-performance.” 

An analysis of both provisions combined indicates that although the 

structure of the rules is considerably different from Article 73 CISG, the PECL are 

bound to produce similar results. Its main difference lies in the way it defines what is an 

 
1163 Cotton gin motes case, Pace Law School Institute of International Commercial Law. 
1164 Saidov, “Commentary to Articles 71-73,” 955. 
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instalment contract, as it refers to parts that are “separate” and that a counter-

performance be apportioned to it. The CISG contains no such requirement.1165 

However, it is submitted that, in the commodity trade, the difference would only very 

rarely surface, if at all, because the uniformity of commodity-type goods would render it 

easy to measure the part of the contract that corresponds to a specific counter-

performance. Another issue would be to determine the value of the goods itself, but this 

is not related to whether they are separable or not. 

Elsewhere, the UCC contains provisions that are similar to those of 

Article 73 CISG. Section 2-612(2) provides for the possibility of the buyer (only the 

buyer) rejecting one installment that is materially non-conforming (i.e., the non-

conformity must substantially impair the value of the instalment) and cannot be cured; 

and paragraph (3) contains a provision to a situation where the breach “impairs the 

value of the whole contract,” in which case, “there is a breach of the whole.” 

In UK law, although the SGA only contains a very perfunctory rule in 

this regard,1166 common law seems to have established rules that, combined, would 

generate effects similar to those of the CISG, although texts in this regard put emphasis 

on the position of the buyer who receives defective goods (i.e., it is usually not assumed 

that the seller will be the aggrieved party). The seriousness of the breach must be 

assessed against the circumstances in order to determine whether it would give rise to a 

right to reject only the defective batch or would, instead, amount to a repudiation of the 

whole contract.1167 If there are deliveries still to be made in the future, the likelihood of 

future performance being defective must also be accounted for.1168 

3.3.10 Assessing fundamentality of a breach in long-term contracts 

3.3.10.1 Another methodological excursus: defining long-term contracts 

The first challenge to overcome is to define what is the object of the 

discussion or, in other words, to determine what a long-term contract is. 

The CISG does not make any distinctions of treatment that are 

dependent upon the term of a contract that is subject to its laws. The rules that are more 

closely related to long-term contracts are the provisions regarding contracts that are to 

be performed in installments (Articles 71-73) and an article regarding change of 

circumstances causing an impediment to performance (Article 79), but even so, these 

provisions can equally apply to contracts that are not supposed to remain in force for 

 
1165 Ibid. 
1166 In § 35A(2), which states that “[i]n the case of a buyer having the right to reject an instalment of 
goods, subsection (1) above applies as if references to the goods were references to the goods comprised 
in the instalment.” Subsection (1) is worded as follows: “(1) If the buyer — (a) has the right to reject the 
goods by reason of a breach on the part of the seller that affects some or all of them, but (b) accepts some 
of the goods, including, where there are any goods unaffected by the breach, all such goods, he does not 
by accepting them lose his right to reject the rest.” 
1167 Beale, Chitty on Contracts, 2017, vol. 2, paras. 44–263; Bridge, The Sale of Goods, sec. 5. 
1168 Beale, Chitty on Contracts, 2017, vol. 2, paras. 44–264; Bridge, The Sale of Goods, sec. 5. 
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long periods. A contract can be considered an instalment contract if it provides for as 

few as two separate shipments to be made one week apart, as seen in Section 3.3.9.4. 

This general absence of provisions specifically designed to long-time 

contracts (which is not a trait exclusive to the CISG, as we shall see) is arguably due to 

the fact that the CISG, as a piece of legislation, has been conceived under a strong 

influence of what could be called “classical contract law.”1169 In accordance with this 

conception, a contract is treated as an isolated transaction between parties for a specific 

piece of business, whereby a seller and a buyer transact a reasonably definite good or set 

of goods, without giving much consideration to the relationship of the parties prior to 

the existence of the contract and the expectations of these same parties regarding what 

happens after the contract is consummated – this is, in summary, what within the 

relational contract theory is called a “discrete” transaction.1170 

It is true that the CISG is not a legislative instrument of pure “classic 

contract law.” Most remarkably, Articles 8(3) and 9(1) refer to “any practices that the 

parties have established between themselves” as a relevant source of information for 

determining the intent of a party (in the case of Article 8(3)) and of binding obligations 

(in the case of Article 9(1)). These are perhaps the cases in which the CISG most openly 

provides for facts occurred in the context of a relationship existing between the parties 

“outside” of the contract. Similarly, the prevalence of the “favor contractus” principle, 

i.e., a preference for the continuity of the contract instead of its termination, and a 

relatively ample “force majeure” clause, as mentioned, are other examples of rules that 

are perhaps not clearly affiliated to a “classic theory” of contract law. 

It is undisputed, however, that long term contracts have acquired great 

importance in the international setting during the last few decades, and that they 

sometimes create problems that are not entirely addressed by rules designed under the 

“classic” methodology. This circumstance has created a relevant demand for specific 

regulation, since not only there were no international legal instruments to govern them, 

but also even domestic law often did not contain specific rules to govern these 

contracts.1171 A bolder step in this direction has been taken only recently, with the 

enactment by Unidroit of the 2016 edition of the PICC, which innovates (within the 

 
1169 David Ramos Muñoz, “The Rules on Communication of Defects in the CISG: Static Rules and 
Dynamic Environments. Different Scenarios for a Single Player.” (Pace Law School, 2005), sec. 4, 
www.cisg.law.pace.edu/cisg/biblio/munoz.html; Vogenauer, Commentary on the UNIDROIT Principles 
of International Commercial Contracts (PICC), para. Preamble, III, 121. 
1170 Ian MacNeil, “The Many Futures of Contracts,” Southern California Law Review 47 (1974): 693; 
Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts (PICC), 
para. Preamble, III, 121 states that the CISG is primarily designed to govern “one-shot” sales transactions. 
1171 María del Pilar Perales Viscasillas, “Long-Term Contracts: New Regulation for International 
Commercial  Arbitrations,” Kluwer  Arbitration  Blog  (blog),  July  26,  2017, 
http://arbitrationblog.kluwerarbitration.com/2017/07/26/long-term-contracts-new-regulation-
international-commercial-arbitrations/; Ewan McKendrick, “The Regulation of Long-Term Contracts in 
English Law,” in Good Faith and Fault in Contract Law, ed. Jack Beatson and Daniel Friedman (Oxford: 
Oxford University Press, 1997), 305. 
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history of the PICC) by including a set of provisions aimed at regulating long-term 

contracts.1172 

Indeed, one of the novelties of the 2016 edition of the PICC is the 

inclusion, in Article 1.11, of an explicit definition of the expression “long term 

contract.” According to the definition, the expression 

“refers to a contract which is to be performed over a period of time and 

which normally involves, to a varying degree, complexity of the 

transaction and an ongoing relationship between the parties.” 

The definition is imprecise, apparently on purpose. The only defining 

trait of the category is the fact that the contract should be performed “over a period of 

time.” The “complexity of the transaction” and the “ongoing relationship between the 

parties” are traits to be “normally” found in such contracts, “to a varying degree,” but 

are not strictly required to determine whether a contract should be considered a “long 

term contract.” Remarkably, considering that the most evident distinctive feature of a 

long-term contract is that it lasts for a long period of time, one could look for a fixed 

threshold, beyond which a contract could be consider a long-term contract. The 

Unidroit, however, clearly preferred an open definition that does not rely on an arbitrary 

length of time as a defining trait. Rigorously speaking, therefore, any contract that 

defines a period of time over which performance is to be expected – however short this 

period might be – could, in accordance with this definition, be considered a long-term 

contract. 

The impreciseness of the definition should not be criticized, however. 

An imprecise definition is probably the best approach to address long term contracts as 

a class. It would not be productive to discuss at length what the concept is, instead of 

focusing on specific problems that this type of contract might pose and the respective 

solutions. So, the first important conclusion is in the sense that I, following the 

technique used in drafting the PICC, do not purport to establish a clear cut between 

short-term and long-term contracts. 

Having said so, it is perhaps of importance to note that, while trying to 

determine a proper framework to tackle the issues that are going to be the object of the 

following Subsections, the theory of relational contracts might be of some help. For the 

purpose of clarity, I do not intend to fully embrace the theory to argue, for instance, that 

a separate regime should be recognized under the CISG when it is applied to contracts 

categorized as relational. For the purposes of this work, adopting the concept of 

relational contract would add unnecessary complexity. Not less important, I prefer not 

to delve too deeply into the debate around relational contracts, which is complex and 

 
1172 Perales Viscasillas, “Long-Term Contracts: New Regulation for International Commercial 
Arbitrations”; Uncitral, “Uncitral, HCCH and Unidroit Legal Guide to Uniform Instruments in the Area 
of International Commercial  Contracts, with a Focus on Sales,” 81. 
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controversial.1173 I will borrow, however, arguments and conclusions from the 

discussion surrounding the concept, because they helpfully cast some light on the 

problems that arise from some of the contractual types that I am going to discuss in this 

Section and in the following ones. 

Properly understood, the concept of “relational contract” is also not a 

closed, well-defined, category. Relationality seems more like an attribute of contracts: 

certain contracts contain more relational elements and, to this extent, are “more 

relational” (and less “discrete”) than others. Relationality refers to the openness of the 

terms of the contract regarding the specificity of the obligations of the parties; contracts 

that are “more relational” focus more on rules regarding how the parties are to deal with 

situations that will arise during their contractual relationship than on attempting to 

describe precisely what the parties are expected to do. 

In this sense, traditional employment contracts are said to be the 

paradigmatic relational contracts1174 – in a scale between the most relational and the 

most discrete contracts, employment contracts are in the relational extreme. This is so 

because common employment contracts will normally not specify in great detail the 

obligations of the employee. There will often be a job title, a job description and 

associated documents that, together with labor law, may set boundaries to the 

obligations and rights of the parties. The particular acts that the employee must perform 

when rendering services on an everyday basis, in order to adequately fulfil her 

obligations, are to a great extent left open to be decided as the specific needs present 

themselves as time goes by. It is often the case that these particular acts will change in 

time: this is less true in very specialized jobs such as a garbage collector or a 

telemarketing operator, but much more frequent in so-called white-collar jobs, where 

the work is sometimes organized in the form of projects with a defined end, in which 

the employee is even assigned to a team that is specific to that project. In these cases, 

the employer will often preserve considerable freedom to determine what it wants the 

employee to do, and, on the other hand, it is not uncommon, particularly for employees 

dealing with more intellectual tasks, that the employee be entitled and expected to make 

choices, there existing a number of alternative actions that the employee may undertake 

without breaching their contractual obligations towards the employer, even if the latter 

does not agree with them. Moreover, situations will frequently arise where neither the 

employee nor the employer are sure about whether the contract or the law have been 

breached, precisely because it is not possible to agree everything in advance. Finally, 

employment contracts may be entered into without a fixed term, meaning that the 

 
1173 Jonathan Morgan, “In Defence of Baird Textiles: A Sceptical View of Relational Contract Law,” in 
Changing Concepts of Contract: Essays in Honour of Ian Macneil, ed. David Campbell, Linda Mulcahy, 
and Sally Wheeler, 2016, 187. 
1174 Hugh Collins, “Is a Relational Contract a Legal Concept?,” in Contract in Commercial Law, ed. 
Simone Degeling, James Edelman, and James Goudkamp (Toronto: Thomson Reuters, 2016), 1, 
eprints.lse.ac.uk/102557/. 
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parties will often not know for how long they will remain bound to it – the term of the 

contract ends up being something that will also be decided over time.1175 

On the other extreme of the “relational-discrete spectrum” lie the 

simplest sales – e.g., the purchase of a newspaper in a newsstand,1176 in which each 

party knows exactly what their obligations are. 

If we only plot in this “relational-discrete spectrum” contracts of a 

more commercial object, then the “relational end” is said to be occupied by partnerships 

– in a contract establishing a partnership, the rules regarding how the parties will 

discuss and make decisions usually occupy a prominent position, precisely because the 

parties know that it is futile to even attempt to establish answers to all possible 

situations that they will encounter together –, whereas the ”discrete end” is, notably, 

said to be occupied by “international commodity sales.”1177 

This is an interesting classification, insofar as the point I want to make 

by referring to the relational contracts framework is precisely to draw attention to the 

fact that some contracts for the international sale of commodities, such as long term 

supply contracts and vertical integration contracts, do contain important “relational 

elements.” Not all international commodity sales, therefore, are discrete (“non-

relational”) transactions. 

It is important to emphasize that relational contracts are not 

necessarily long-term contracts: contracts may remain in force for a long time without 

containing particularly relevant relational elements. However, the more complex a 

contract is, the more likely it becomes that the parties will be unable to agree on clauses 

covering the whole range of possibilities that they will face during the life of the 

contract. Likewise, the longer the contract is expected to last in place, the more likely it 

will be that the parties will indeed face situations for which they will not have agreed on 

a clear-cut solution. Therefore, the length in time and the complexity of the contract – 

not coincidentally, two of the elements selected by the definition of long-term contracts 

in the PICC1178 – the more likely it becomes that relational elements will play an 

important role in the life of such contract. 

In this context, instead of writing a chapter to discuss “the CISG as 

applied to relational contracts,” I will focus on some specific issues that are commonly 

found in contracts that are designed to last for longer periods of time, and borrow from 

the relational theory discussions to identify some of these issues. It will not matter, for 

 
1175 In fact, it can also not be ignored that, according to the prevailing theory, a contract need not be a 
long-time contract in order to be categorized as relational. See ibid., 9. 
1176 Ibid., 7; 9. 
1177 Ibid., 13. 
1178 Although the PICC, when listing examples of long-term contracts in the Official Commentary to 
Article 1.11, include both examples of contracts with highly relational contents, such as commercial 
agency, outsourcing, contracts for professional services and contractual joint-ventures, and contracts that 
are more on the discrete end, such as equipment leases and construction contracts, as well as others that 
may or may not contain important relational elements. 
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the purpose of this study, whether a contract should or should not be recognized as a 

relational contract. 

3.3.10.2 Concerns that are specific to the termination of long-term contracts 

One important general remark is that if one investigates the reasons 

underlying the preference of the parties for a longer-term contract, it will become clear 

that some of the assumptions that based the conclusions of the preceding Subsections do 

not apply to long-term contracts. 

In such context, the same facts that could justify the termination of a 

contract contemplating just a one-time transaction might not appropriately trigger 

termination rights in a long-term contract. Indeed, this can be derived from the very text 

of Article 25 CISG, which establishes that a breach will only entitle the aggrieved party 

to terminate the contract when it “results in such detriment to the other party as 

substantially to deprive him of what he is entitled to expect under the contract.” 

If the contract only provides for a one-time transaction, or for a few 

installments, and there is a relevant spot market for those goods, making substitute sales 

or purchases relatively easy, then it is much easier to argue that the benefit that the 

aggrieved party expected to get from performance is lost after a relevant obligation is 

breached. The resulting assessment will be different when the contract provides for 

obligations spread over a long period of time, particularly when there is no readily 

available market for the contract goods. In this case, an analysis of whether one instance 

where an obligation has been breached is sufficiently serious so as to be considered a 

fundamental breach under Article 25 CISG will have to factor in not only the relative 

weight of the breached obligation compared to the remaining obligations under the 

contract, but also, ideally, the magnitude of the effects of the termination itself. 

Article 73 CISG is a good illustration of the first point (i.e., the issue 

of the weight of the breach in comparison to the remaining obligations under the 

contract). As mentioned in the prior Subsection, it will likely apply to long term 

contracts. This provision, as seen, is worded as follows: 

“(1) In the case of a contract for delivery of goods by instalments, if the 

failure of one party to perform any of his obligations in respect of any 

instalment constitutes a fundamental breach of contract with respect to 

that instalment, the other party may declare the contract avoided with 

respect to that instalment. 

“(2) If one party's failure to perform any of his obligations in respect of 

any instalment gives the other party good grounds to conclude that a 

fundamental breach of contract will occur with respect to future 

instalments, he may declare the contract avoided for the future, provided 

that he does so within a reasonable time. 

“(3) A buyer who declares the contract avoided in respect of any delivery 

may, at the same time, declare it avoided in respect of deliveries already 
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made or of future deliveries if, by reason of their interdependence, those 

deliveries could not be used for the purpose contemplated by the parties 

at the time of the conclusion of the contract.” 

Unlike the rules regarding termination of the contract under the 

PICC,1179 however, the Convention does not contain a rule indicating that the effects of 

the termination to the parties have to be taken into account when determining whether a 

breach of contract is fundamental, or whether the contract can be rightfully avoided. 

In a Korean case, a buyer was found to be in breach of contract in a 

long-term contract after it refused to take deliveries made by the seller after the seller 

had temporarily suspended such deliveries while claiming for a readjustment of the 

price. The buyer’s refusal was on the basis that the buyer had the right to avoid the 

contract when the seller stopped delivering the goods, but the court ruled that the buyer 

had no right to terminate the contract in such circumstance because the suspension was 

merely temporary and, as such, did not constitute a fundamental breach.1180 

In the YPF case,1181 mentioned in Section 3.3.9.3, even where the 

contract expressly provided that the failure by YPF to pay certain amounts would entitle 

the other parties to avoid the contract, the tribunal, considering that the amount claimed 

was insignificant when compared to the aggregate value of the contract, refused to allow 

rejection on the basis of this payment (rejection was found to be valid, but based on 

another argument). The tribunal also considered the length of the contract and its 

considerable aggregated value to be important when determining what should be 

considered a “reasonable time” for the purposes of giving notice of termination. It was 

thus found that a two-month period after one party’s repudiation of the contract was still 

reasonable. The same two-month period was also found to be reasonable in a case 

where the contract was to be performed over a period of more than seven years.1182 In 

contrast, in a case regarding an instalment contract to be performed over a period of 

approximately 7 months, a notice given after two months was found by the court to be 

unreasonably late.1183 

Other elements that have been pointed out in the prior Subsections as 

being of the essence in commodity sales also have to be relativized if the contract is 

intended to remain in force for a longer period of time and provide for several deliveries 

during such period. 

 
1179 See, particularly, Article 7.3.1(2)(e). 
1180 Republic Of Korea April 29, 2010 District Court (CLOUT Case 1279), 134 CLOUT 3 (District Court 
of Daegu, Republic of Korea 2010). The exact provision invoked by the court to justify its position is 
unclear from the available abstract. 
1181 Kaufmann-Kohler, Garro, and Caivano, YPF S.A. v. AESU et al. (ICC 16232/JRF/CA), Pace Law 
School Institute of International Commercial Law. 
1182 “Soinco v NKAP Pace CISG Case Presentation.” 
1183 NV Crop’s v. The Hain Celestial Group, Pace Law School Institute of International Commercial Law 
(Rechtbank Van Koophandel (Belgium) 2007). 



270 
 

First and foremost, if the parties have decided to enter into a contract 

for several years, it is clear that they have at least partly decided to forgo their ability to 

operate freely in the market, either through shorter cash contracts or even by using a 

commodity exchange with the purpose of trading physical commodities. This means 

that, at least in principle, the possibility that such commodity be subject to sudden and 

intense price changes become much less relevant as justifications for granting an 

aggrieved party prompt termination rights upon the breach of obligations (this is to be 

contrasted with the argument presented, particularly, on Section 3.3.1). 

Likewise, the assumption in the sense that commodity contracts are 

commonly entered into on a back-to-back basis, or in strings, is not as clearly applicable 

to long term contracts as it would be to ordinary spot sales. In many cases the buyer in a 

long-term contract enters into the contract because it needs a steady supply of the goods 

over the contractual term, or simply believes that she will not be able to obtain these 

goods from other suppliers, either because there are no other suppliers at all, or because 

there are no other suppliers that could at least provide the goods in similar conditions 

(see Section 2.5.2 and 2.6 for further discussions on the economic rationale underlying 

long-term contracts). 

There is, moreover, the well-known fact that in many long-term 

contracts, one or both of the parties have had to undertake heavy investments in order to 

be able to perform the contract. Sometimes, as seen, a contract for the sale of the 

produce of an extractive area is entered into in advance of the construction of the 

extraction facilities, as a way to secure financing to the project. In such cases, the 

termination of the contract can be very disruptive for one or for both parties. 

In this sense, however, Article 25 alone is not bound to assist a party 

in breach; the criterion of Article 25 CISG deals exclusively with the expectations of the 

aggrieved party,1184 not with any aspect related to the burden that the defaulting party 

had to undertake in preparation of performance. In other words, from the standpoint of 

deciding whether a breach is fundamental or not under the Convention, the fact that the 

defaulting party had to make heavy investments in advance is of no importance, at least 

if one reads Articles 25, 49 and 64 (i.e., the articles directly related to the right to 

terminate a contract in case of breach). 

The equivalent provision of the PICC is better suited to deal with such 

situations: its Article 7.3.1(e) indicates that, in order to determine whether a failure to 

perform is fundamental, regard is to be given to whether “the non-performing party will 

suffer disproportionate loss as a result of the preparation or performance if the contract 

is terminated,” which would cover such situations. 

3.3.10.3 Contract farming arrangements 

Certain contract farming contractual arrangements “de-commoditize” 

the contract goods. One paradigmatic case illustrating this situation is the US case 

 
1184 Bridge, “Good Faith, the Common Law and the CISG,” 110–11. 
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involving the “Campbell carrots.”1185 The case is normally used to illustrate a situation 

where the remedy of specific performance was granted even though the contract goods 

(carrots) were fungible in principle. The exceptional availability of such remedy was 

justified by the fact that those carrots had been grown to comply with very narrow 

specifications that the plaintiff required, so that it could use these carrots in their soups, 

and, as such, were so unique that it would not be possible to procure carrots with the 

required traits in the open market. In such situation, the court reasoned that the plaintiff 

should be entitled to receive the actual contract carrots instead of a payment in damages. 

Arguably, this can create a difficult situation if the case is the inverse: 

if the seller delivers carrots that are good for their ordinary purpose, but do not fit the 

detailed specification required by the buyer. If this is the case, it would be possible that 

the breach were fundamental even if, in other circumstances, a price reduction would 

have sufficed. Of course, it must be clear from the contract or from its circumstances 

that the defaulting party knew, or ought to have known, that the aggrieved party had 

relied on these specifications when making the contract. Otherwise, termination would 

not be available under Articles 25 or 73 CISG. 

Another potential issue involving contract farming contractual 

arrangements is that these contracts, as seen above, may involve a relevant (yet not 

predominant) component consisting of services (as discussed in Section 3.1.7.3). In 

these cases, the determination of whether a breach of contract is fundamental might 

involve the assessment of the importance of the services component relative to the 

whole of the contract.1186 In other words, it might be necessary to apply the CISG to 

evaluate the fundamentality of an obligation to render services. The notion seems odd, 

considering the ‘natural vocation’ of the CISG towards sales contracts, but it is 

submitted that this should not pose a problem. It is well-established that even the breach 

of an ancillary obligation such as an exclusivity clause or a contractual prohibition to 

reimport goods may constitute a fundamental breach under the CISG;1187 the same 

principle should allow the breach of an obligation to render services to be considered 

fundamental too, if the circumstances indicate that the threshold of Article 25 has been 

surpassed. 

3.3.11 Fundamental breach in the PICC 

Termination of a contract under the PICC is subject to a rule of 

fundamentality that is similar to the one contained in Article 25 CISG. Instead of 

“fundamental breach,” the PICC uses the expression “fundamental non-performance;” 

 
1185 Biggs, C.J., Goodrich, J., and O’Connell, J., Campbell Soup Co. v. Wentz, 172 Federal Reporter 2nd 
80 (United States Court of Appeals Third Circuit 1948). 
1186 Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 3, paras. 16-17. 
1187 Andrea K. Björklund, “Commentary to Articles 25-29,” in UN Convention on Contracts for the 
International Sale of Goods (CISG), ed. Stefan Kröll, Loukas Mistelis, and María del Pilar Perales 
Viscasillas, 2nd ed. (Munich: C. H. Beck, 2018), 350. 
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and instead of avoidance, the PICC uses the term “termination.”1188 The rules of the 

PICC, however, are more detailed and cover a wider range of situations. 

First, under the PICC, “fundamental non-performance” can be actual 

(Article 7.3.1 and, indirectly, 7.1.5(3)) or prospective (Articles 7.3.3, 7.3.4). 

The fundamentality of actual non-performance must be assessed 

against the standard of Article 7.3.1, which reads as follows: 

(1) A party may terminate the contract where the failure of the other 

party to perform an obligation under the contract amounts to a 

fundamental non-performance.  

(2) In determining whether a failure to perform an obligation amounts to 

a fundamental non-performance regard shall be had, in particular, to 

whether  

(a) the non-performance substantially deprives the aggrieved party of 

what it was entitled to expect under the contract unless the other party 

did not foresee and could not reasonably have foreseen such result;  

(b) strict compliance with the obligation which has not been performed is 

of essence under the contract;  

(c) the non-performance is intentional or reckless;  

(d) the non-performance gives the aggrieved party reason to believe that 

it cannot rely on the other party’s future performance;  

(e) the non-performing party will suffer disproportionate loss as a result 

of the preparation or performance if the contract is terminated.  

(3) In the case of delay the aggrieved party may also terminate the 

contract if the other party fails to perform before the time allowed it 

under Article 7.1.5 has expired. 

The requirement of paragraph (a) is basically identical to the standard 

of Article 25 CISG. The parameter here is the effect that the breach of contract causes 

on the expectation of the aggrieved party: if this party is substantially deprived of “what 

it was entitled to expect,” an expectation that is subject to a reasonability criterion 

regarding the potential or actual awareness of the other party. 

The other requirements do not have a direct parallel under Article 25 

CISG, though. The requirement of paragraph (b) is interesting as it states expressly a 

method of determining the fundamentality of the breach that, under Article 25 CISG, 

has to be construed through interpretation. The underlying assumption of paragraph (b) 

is that whether the breached obligation was or was not fundamental depended on 

 
1188 Ibid., 352–53. 
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whether the parties consider it to be so, there being no absolute objective parameters to 

determine it a priori. 

Paragraph (c) arguably introduces an element of culpability in the 

assessment of whether non-performance is to be considered fundamental. This is also a 

difference regarding the CISG, where intention or recklessness is not to be taken into 

account when determining whether a breach is fundamental.1189 

Paragraph (d) provides for what could be called anticipatory breach, 

and in this sense is similar to the rule of Article 72(1) CISG, which allows the 

avoidance of the contract prior to the date when performance would be due, if it 

becomes clear that the other party is going to commit a fundamental breach. Under the 

CISG, however, the potentially aggrieved party must, if time allows, give notice to the 

defaulting party offering to such party the opportunity to “provide adequate assurance” 

that it will perform (Article 72(2)) – which is not needed only when the defaulting party 

itself declared that it will not perform the obligation (Article 72(3)). 

Paragraph (e) provides for the situation discussed in Subsection 

3.3.10.2, which is particularly common in long term contracts – the case where the 

defaulting party would suffer a disproportionate loss if the contract is terminated. This 

is the only case where the interests of the defaulting party are taken into account when 

determining whether the contract can be terminated. 

3.3.12 Good faith as a restriction to the right of avoidance 

There is a discussion about whether the CISG would allow the 

derivation of a general duty of good faith, which would somehow restrict the right of 

avoidance of the contract in case of a breach. 

The prototypical example of such a situation is a case where the 

aggrieved party wants to avoid the contract not because of the effects of the breach 

itself, but because the price moved in such a way that the original bargain ended up not 

being in its favor. The buyer, for instance, may be interested in getting rid of the 

contract because the price of the goods in the market has decreased, meaning that it 

would be better off purchasing the same goods in the spot market. The seller, on the 

other hand, will have an incentive to seek a pretext to avoid the contract if the price has 

gone up, in such a way that it would be in its favor to sell the contract goods in the spot 

market. 

In such situations, a party may have a strong incentive to seek 

avoidance of the contract even if the breach committed by the counterparty does not 

really deprive the aggrieved party of what it expected to obtain from the bargain. 

Indeed, in such a circumstance, it would be the performance of the original bargain that 

would have an undesirable effect to the aggrieved party. 

 
1189 Ibid., 353. 
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There is an intense debate in the doctrine regarding the possibility of 

deducing contractual duties from a general principle of good faith under the 

Convention. This will be the subject of Section 3.6.3. Suffice it for now to say that I am 

of the opinion that the Convention does not authorize a party to invoke good faith with 

the purpose of implying a duty of cooperation – nor to restrict a right that is not 

contractually limited, which could be positively stated as a duty to refrain from 

exercising a right unless the non-exercise would result in serious damage to the 

aggrieved party. Moreover, the whole discussion under Section 3.3 and its Subsections 

can, in a way, be seen as a way of arguing the issues referred to therein without having 

to resort to a discussion regarding whether a duty of good faith is relevant when 

considering whether a party has a right to avoid the contract. 

The situation is different under the PICC:1190 Article 1.7 not only 

expressly states that the conduct of the parties is subject to duties of acting in good faith 

and of fair dealing; paragraph (2) of that provision purports to prevent the parties from 

excluding or even limiting these duties. The extent to which such a limitation can be 

applied in practice, however, is uncertain, to say the least: if a contract dictates that an 

aspect of an obligation such as timely delivery is of the essence of the contract, a buyer 

should retain its ability to terminate the contract even if the seller proved that the buyer 

did not suffer any losses as a result of the untimely deliver. If the buyer has been careful 

enough to bargain for such a contractual term, it would seem fundamentally unfair (and 

contrary to the notion of contractual freedom) not to enforce it. 

  

 
1190 And under the PLACL as well, as seen on Section 3.1.10. 
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3.4 Obligations of the parties 

3.4.1 Assessing the quality of the goods when the non-conformity refers to a 

parameter that is not clearly identified in the contract 

Article 35 CISG is the main provision regarding quality standards 

under the Convention. Paragraph (1) contains the controlling rule, pursuant to which the 

quantity, quality and description of the goods agreed by the parties must be observed, 

which is not surprising. 

Article 35(2) contain what have been called implied warranties.1191 It 

provides for rules that will apply unless the parties have agreed otherwise: 

“Except where the parties have agreed otherwise, the goods do not 

conform with the contract unless they: 

“(a) are fit for the purposes for which goods of the same description 

would ordinarily be used; 

“(b) are fit for any particular purpose expressly or impliedly made 

known to the seller at the time of the conclusion of the contract, except 

where the circumstances show that the buyer did not rely, or that it was 

unreasonable for him to rely, on the seller's skill and judgement; 

“(c) possess the qualities of goods which the seller has held out to the 

buyer as a sample or model; 

“(d) are contained or packaged in the manner usual for such goods or, 

where there is no such manner, in a manner adequate to preserve and 

protect the goods.” 

The wording of Article 35(1)(a) and (b), in particular, makes it clear 

that the intended use of the goods by the buyer is a relevant aspect to consider when 

determining whether tendered goods are conforming. 

Article 35(2) “accounts for the fact that, in practice, parties often do 

not articulate all their expectations concerning the quality of the goods associated with a 

transaction.”1192 The rules contained therein are in addition to those expressly contained 

in the contract: i.e., they will apply to the contract unless the parties have expressly 

excluded them or have agreed on standards that are incompatible with them. 

Additionally, they apply cumulatively.1193 

The application of these standards may not be straightforward in 

contracts for the sale of commodity-type goods, particularly in those circumstances 

where the non-conformity refers to a parameter that was not expressly chosen by the 

parties in their contract. Since commodities are often used as raw materials, it is 

 
1191 DiMatteo et al., “The Interpretive Turn in International Sales Law: An Analysis of Fifteen Years of 
CISG Jurisprudence,” 396–99. 
1192 Kröll, “Commentary to Articles 35-44,” 503. 
1193 Ibid., 503–4; Schwenzer, “Commentary to Articles 35-44”, commentary to Article 35, para. 13. 
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common that they have many “ordinary uses,” each requiring specific traits. The CISG 

doctrine indicates that all possible uses that qualify as ordinary must be taken into 

account, meaning that, absent a shared understanding about the use that the buyer 

intended for the goods, the unfitness for one such use would be sufficient to constitute a 

non-conformity.1194 For occasional uses, the non-conformity would only occur if the 

seller knew or should have known about the intended use.1195 However, discussions 

about what is “ordinary” or “occasional” in the circumstances may also be inconclusive. 

An illustrative case was judged by a Dutch tribunal regarding the sale 

of a condensate crude oil mix,1196 discussed in Section 3.3.5 above. In that case, seller 

and buyer entered into several contracts for a long-term supply of condensate crude oil 

mix. The contracts constituted an off-take sale, through which the buyer would purchase 

the production of certain extraction fields. Perhaps for this reason, the contracts, as 

reported in the statement of facts of the case, were very nonspecific in determining the 

quality standard of the goods. A few years after the contracts were made, the buyer 

found out that there had been an increase of concentration of mercury in the condensate, 

causing problems for a sub-buyer. The contracts did not provide for a limit of 

concentration of mercury in the goods. 

The tribunal then proceeded to discuss the criterion that would be 

applicable to determine whether the excess mercury amounted to a non-conformity. It 

explored three lines of argument: (1) that Article 35(2)(a) imposed upon the seller the 

obligation to deliver goods of “merchantable quality;” (2) that it was sufficient that the 

goods were of “average quality;” and (3) that the standard to be followed was the 

“reasonable expectation of the buyer,” a theory that is clearly based on the standard 

imposed by Article 8 CISG. The court went for the third alternative and found that the 

quality of the goods delivered was unreasonable in the circumstances, because the 

contractual price (calculated in accordance with a formula that was not disclosed in the 

statement of facts) was not compatible with the actual quality of the goods, as evidenced 

by the price obtained by the seller in substitute sales, and because it was established that 

the quality of the goods decreased when compared to the initial years of the contractual 

relationship (i.e., the concentration of mercury in the oil mix increased in time). 

The buyer was thus found to be entitled to reject the goods and avoid 

the contract on the basis that they were unfit for their ordinary use – thus non-

conforming pursuant to Article 35(2)(a) CISG. 

The CISG doctrine seems to be in line with the judgment cited above, 

but with some remarks. 

As seen, one of the decisive reasons underlying the recognition, by the 

tribunal, that the goods were non-conforming was the fact that, initially, the goods had a 

 
1194 Kröll, “Commentary to Articles 35-44,” 504–5. 
1195 Schwenzer, “Commentary to Articles 35-44”, commentary to Article 35, para. 14. 
1196 De Ly, Van Sandick, and Tjioe, Condensate crude oil mix, Pace Law School Institute of International 
Commercial Law. 
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smaller tenor of mercury. Gillette and Ferrari argued that the reasoning of the tribunal 

would have been more adequately grounded on Articles 9(1) and 35(1) CISG: the lower 

concentration of mercury was incorporated into the contract as a mandatory quality 

parameter by past practice, and later this contractual term was breached when the tenor 

of mercury increased.1197 Incidentally, it is important to state that scholarly writing and 

case law have recognized that trade usages and previous business relationship between 

the parties can have the effect of supplementing express contractual terms regarding 

quality of the goods.1198 

Scholars in general agree with the tribunal: the criterion to be used is 

that of reasonability in the circumstances. They argue that such criterion has the 

advantages of being internationally neutral, as opposed to the criteria of “average 

quality,” that seems to have its roots in the civil law tradition, and “merchantability,” 

that is usually associated to the common law;1199 and of being consistent with the CISG, 

where “reasonability” appears several times as an applicable standard.1200 Plus, it is 

more flexible than the “average quality” criterion: it is advanced that depending on the 

circumstances, the goods could be below average and still be acceptable; likewise, it can 

also be the case that the circumstances indicate that the buyer reasonably expected to 

receive goods above average quality. The most obvious parameter to observe in order to 

determine what was reasonably expected will be the price: the notion is that if the buyer 

agreed to pay a price that is below market, it would be a good indication that it could 

not expect above average quality (or even average quality).1201 

Interestingly, however, some authors argue that this criterion – 

reasonability measured through a comparison between the contract and the market 

prices – would be more adequately named as a ‘merchantability’ standard.1202 Gillette 

and Ferrari argue that the phrase “reasonable quality” suggests that goods would be 

conforming whenever they were of “low” quality, provided that such low quality were 

above a certain standard of acceptability that needed not be very high (only 

“reasonable”). The standard, therefore, would throw goods of excellent quality in the 

same group as goods that were not that good but were still acceptable, thus creating a 

 
1197 Clayton P. Gillette and Franco Ferrari, “Warranties and ‘Lemons’ under CISG Article 35(2)(a),” 
Internationales Handelsrecht 10, no. 1 (January 24, 2010): 10. Accord: Djakhongir Saidov, “Article 35 of 
the CISG: Reflecting on the Present and Thinking About the Future,” Villanova Law Review 58, no. 4 
(September 1, 2013): 537. 
1198 Kröll, “Commentary to Articles 35-44,” 500; Schwenzer, “Commentary to Articles 35-44”, 
commentary to Article 35, para. 7; Ramón Ibáñez de Aldecoa Lorente, Gonzalez Barrio, S.L. v. Mattera 
Hermanos, S.A. (Anchovies case) (29 September), CISG Spanish (Audiencia Provincial de Asturias, 
Spain 2010); Konstantinos Protonotarios and Ioannis Maroudis, Bullet proof vests case, Pace Law School 
Institute of International Commercial Law (Multi-Member Court of First Instance of Athens, Greece 
2009). 
1199 Kröll, “Commentary to Articles 35-44,” 506–7; Gillette and Ferrari, “Warranties and ‘Lemons’ under 
CISG Article 35(2)(a),” 8 remark that the final wording of Article 35 was meant as a compromise that 
would therefore not correspond exactly to neither. 
1200 Kröll, “Commentary to Articles 35-44,” 507. 
1201 Ibid. 
1202 Gillette and Ferrari, “Warranties and ‘Lemons’ under CISG Article 35(2)(a),” 11; Saidov, “Article 35 
of the CISG,” 536. 
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stimulus for sellers to deliver goods of inferior quality – and for buyers to refuse to pay 

a price corresponding to higher quality goods, if they know that sellers would not be 

liable if they delivered goods of conforming to that standard.1203 This criticism, 

however, assumes a meaning for the term “reasonable” as a point in a scale of quality 

ranging from “poor” to “high,” instead of a standard qualifying the expectation of the 

parties (i.e., meaning “a degree of quality that the party would reasonably expect in the 

circumstances”). If the “reasonability” standard is understood in the latter sense, then 

the “reasonability” criterion and the “merchantability” criterion as argued by Gillette 

and Ferrari are essentially the same. 

In any case, the formulation that Gillette and Ferrari propose to 

describe the merchantability standard that they advocate for is useful as a synthesis of 

the discussion held herein: goods are merchantable whenever they 

“can be sold in the same market in which the original transaction 

occurred to a buyer who is aware of the characteristics complained of at 

a price that is substantially similar to the contract price.”1204 

The proposed criterion, as seen, is very similar to the reasonability 

criterion applied by the Dutch tribunal in the condensate case. 

Other circumstances can also play a role,1205 such as the expected 

length of the contractual term, or difficulties expected in the performance of the contract 

(e.g., it would be expected that goods coming from a region affected by political 

instability would be discounted because of the perceived risk that the seller would end 

up being unable to perform). Gillette and Ferrari argue that the merchantability criterion 

works the same way: if goods are found to be non-merchantable, the seller should still 

be able to demonstrate that the price was above market for a justified reason other than 

the goods being of superior quality.1206 Conversely, a buyer’s complaint about the 

quality of the goods tendered by the seller should not be automatically dismissed just 

because the contract price is in line with lower quality goods: the buyer must be given 

the opportunity to demonstrate that the lower price was due to other circumstances.1207 

One instance of criticism against the argument advanced by Gillette 

and Ferrari is that a clear market price may be unavailable; however, this will be less 

likely to occur in the case of commodity-type goods.1208 Another argument is that such 

an interpretation may be detrimental to a seller who for some reason may have 

succeeded in bargaining for a better price than average market.1209 Again, however, this 

circumstance is less likely to have occurred in a commodity market, or at least the 

 
1203 Gillette and Ferrari, “Warranties and ‘Lemons’ under CISG Article 35(2)(a),” 11. 
1204 Ibid., 13. 
1205 Kröll, “Commentary to Articles 35-44,” 507–8. 
1206 Gillette and Ferrari, “Warranties and ‘Lemons’ under CISG Article 35(2)(a),” 16–17. 
1207 Ibid., 16. 
1208 Saidov, “Article 35 of the CISG,” 540. 
1209 Ibid., 541. 
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reasons why the buyer would have agreed to pay a higher price should be demonstrable, 

given the natural fungibility of this class of goods. The merchantability test, therefore, 

can be particularly well-suited as a guide for the application of a reasonability standard 

in the case of commodity-type goods.1210 

Of course, when assessing the market price of a commodity-type 

good, regard must be given to the moment when the price was agreed: because of the 

natural volatility of the price of these goods, it would make no sense to compare the 

contract price with a price prevailing in a moment other than when the contract price 

was set. Similarly, local, momentary, disturbances in the supply and demand may 

justify the price being particularly low or high in specific circumstances. 

When goods are acquired with the intent of resale, fitness for resale in 

the ordinary course of business is to be considered as part of the “reasonable quality” 

standard – i.e., if the goods cannot be resold in the ordinary course of business of the 

buyer, they are, in principle, non-conforming.1211 

For the application of the standard of Article 35(2)(b) (i.e., that the 

goods be appropriate for a particular use that the buyer made known to the seller), the 

current understanding is that there is no need for the seller to have actual knowledge of 

the purpose – it is sufficient that it should have known in the circumstances.1212 

Importantly, it is not necessary that the particular purpose has been contractually 

agreed,1213 but it is necessary that the seller knew (or should have known) about it at the 

time when the contract was made.1214 The notion is that the price and other contractual 

terms would have been bargained for having this purpose in mind. Conversely, if the 

buyer knew or should have known about the non-conformity when the contract was 

made, the seller shall not be liable therefor (Article 35(3) CISG). Article 35(3), 

however, does not apply if the contract provided for a specific quality parameter and the 

non-conformity refers to such parameter.1215 

When the goods are subject to local public law regulations such as 

minimum or a maximum standard for consumption, the prevailing position among 

scholars is in the sense that it is up to the buyer to make them known to the seller. If the 

circumstances are such that it would not be reasonable for the seller to have knowledge 

about the applicable restrictions (which would be the case, for instance, if the seller had 

a place of business in the buyer’s country or supplied the same goods frequently to other 

customers located there1216), the seller must not be held liable for delivering goods that 

 
1210 To be fair, ibid. seems to favor this approach. He only opposes the notion that the application of the 
merchantability test should create a presumption regarding the conformity or non-conformity of the 
goods. 
1211 Kröll, “Commentary to Articles 35-44,” 513. 
1212 Ibid., 516; Schwenzer, “Commentary to Articles 35-44”, commentary to Article 35, para. 23. 
1213 Schwenzer, “Commentary to Articles 35-44”, commentary to Article 35, para. 22. 
1214 Ibid., commentary to Article 35, para. 24. 
1215 Ibid., commentary to Article 35, para. 41. 
1216 CISG Advisory Council, “Opinion No. 19, Standards and Conformity of the Goods under Article 35 
CISG,” November 25, 2018, black-letter rule 5.2. 
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would be conforming in the seller’s country but are not conforming in the buyer’s 

country.1217 This corresponds to what occurred in the famed New Zealand mussels 

case.1218 Of course, if there is a contractual term in this regard, the contract must prevail. 

The contrary opinion has also been advanced as well: if the seller knows – or should 

know – in which country the goods are to be consumed (which is not necessarily the 

country where the buyer is located or where the goods are being shipped to), then it 

would be reasonable to expect that it would be the seller’s burden to make sure that the 

goods are compliant with the relevant public law regulations.1219 

The CISG-AC Opinion No. 19 contains a long list of factors that 

ought to be taken into account in order to determine whether the goods being delivered 

must comply with a given standard.1220 These factors constitute categories of 

circumstances that will assist parties and adjudicators in the task of determining which 

of the parties more reasonably should bear the negative consequences of non-

conforming goods. 

Under the CISG, unlike some domestic legal systems, the concept of 

non-conformity encompasses not only defective goods, but also differences in quantity, 

delivery of the wrong type of goods (an “aliud”) and defects in packaging.1221 The 

delivery of goods of better quality than specified in the contract can also constitute a 

non-conformity.1222 So are discrepancies in the documents that accompany the 

goods.1223 

Article 35(1) CISG clearly indicates that the rules contained therein 

yield to the contract: the parties may vary from it by establishing their own provisions 

regarding the quality of the goods. This does not mean, however, that the parties can 

eliminate the seller’s liability for non-conforming goods entirely, or otherwise establish 

rules that are excessively one-sided or that exclude liability for cases of fraud, for 

instance. The CISG does not impose any such limits, but it is very likely that such 

extreme rules would raise issues of validity under domestic law, which would be 

applicable by virtue of Article 4 CISG.1224 On the other hand, considering the emphasis 

given by the Convention to contractual freedom, it is probably correct to say that 

 
1217 Kröll, “Commentary to Articles 35-44,” 509–11; Saidov, “Article 35 of the CISG,” 542–44; 
Schwenzer, “Commentary to Articles 35-44”, commentary to Article 35, para. 18; CISG Advisory 
Council, “Opinion No. 16,” November 25, 2018, black-letter rule 5.1. 
1218 New Zealand mussels case (CLOUT Case 123), 9 CLOUT 3 (Bundesgerichtshof, Germany 1995). 
1219 Schwenzer, “Commentary to Articles 35-44”, commentary to Article 35, para. 19. 
1220 CISG Advisory Council, “Opinion No. 16,” November 25, 2018, black-letter rule 4. 
1221 Schwenzer, “Commentary to Articles 35-44”, commentary to Article 35, para. 4. 
1222 Ibid., commentary to Article 35, para. 9. 
1223 Ibid., commentary to Article 35, para. 10. 
1224 Kröll, “Commentary to Articles 35-44,” 527–28; Schwenzer, “Commentary to Articles 35-44”, 
commentary to Article 35, para. 41, 44 and 45; CISG Advisory Council, “Opinion No. 17, Limitation and 
Exclusion Clauses in CISG Contracts,” October 16, 2015, black-letter rules 4(a) and (b). 
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disclaimer or exemption clauses in contracts governed by the CISG should be upheld 

unless they are extremely unjustified.1225 

3.4.2 Take-or-pay provisions and the CISG 

Take-or-pay provisions have been the object of Section 2.5.1.2. In 

summary, they constitute contractual arrangements pursuant to which the buyer is 

obliged pay the price of a certain amount of goods (or services) even if she has not 

taken them. 

Take-or-pay provisions have given cause to discussion regarding their 

enforceability in jurisdictions of common law background. The reason is that, 

depending on how these clauses are drafted, they may be categorized either as 

provisions regarding liquidated damages, or as ‘penalty clauses,’ and the latter are 

generally unenforceable in these jurisdictions.1226 The conceptual difference is that 

liquidated damages must constitute an estimate of the losses suffered by the aggrieved 

party in consequence of a breach, while penalty clauses “extravagantly exceed a 

genuine attempt to estimate in advance” such losses, working, instead, as deterrents to 

breach by creating a fear of having to pay an exorbitant amount.1227 It is easy to see that 

there must exist a considerable “grey area” between the two categories. 

The underlying rationale of the unenforceability of penalty clauses is 

that a party aggrieved by a breach should not be entitled to receive more than the 

damages it suffered.1228 The unenforceability of penalty clauses is one of the very few 

instances where English law departs from the general principle of freedom of contract: 

the usual stance within English law is to uphold anything that the parties agree. The 

unenforceability of penalty clauses, therefore, feels out-of-place, a feeling echoed even 

by scholars of common law jurisdictions.1229 There is an identified trend within England 

to move towards a position where such clauses become more easily enforceable. Indeed, 

the original rule regarding penalty clauses is said to have been recently reformulated to 

establish a test as to 

“whether the party to whom the sum is payable had a legitimate interest 

in ensuring performance by the other party and the sum payable in the 

 
1225 According to CISG Advisory Council, “Opinion No. 16,” October 16, 2015, para. 4.31, although the 
control of validity of such clauses is to be left to domestic law, the interpretation of the clause must 
follow the principles of reasonableness and freedom of contract underlying the CISG. 
1226 Ferrario, The Adaptation of Long-Term Gas Sale Agreements by Arbitrators, sec. 2.03[A][1]. 
1227 Beale, Chitty on Contracts, 2018, vol. 1, secs. 26–178 and 26–182. 
1228 Beale, Chitty on Contracts, 2017, vol. 2, paras. 26–178. Note, however, that the rule evolved in time 
and departed from this original rationale. The current understanding refers to the legitimacy of the interest 
of the party benefitting from the clause in ensuring performance from the other party, and the 
proportionality between the penalty and such interest. 
1229 On this regard, see, for example, CISG Advisory Council, “Opinion No. 10, Agreed Sums Payable 
upon Breach of an Obligation in CISG Contracts,” August 3, 2012, sec. 4.3.3; Bruno Zeller, “Penalty 
Clauses: Are They Governed by the CISG?,” Pace International Law Review 23, no. 1 (2011): 4. 
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event of breach is not extravagant or unconscionable in comparison to 

that interest.”1230 

Likewise, as seen, more recent case law seems to have taken the 

stance of upholding take-or-pay provisions against arguments that they should be 

unenforceable on the grounds of constituting penalty clauses, which is a development 

consistent with the identified trend.1231 

In the United States, courts reportedly consider take-or-pay clauses as 

provisions for alternative obligations, not penalty clauses.1232 

Would the application of the CISG pose similar concerns regarding 

these clauses? 

First, the CISG provides some guidance for determining whether 

payments for goods not taken, but paid for, constitute damages or “debt” (i.e., a due 

payment that does not result from a breach), in my view, in Article 8, in which it 

establishes that the intent of the parties is a relevant criterion to interpret any contractual 

provisions. 

Determining whether a clause provides for a penalty, a pre-liquidation 

of damages, or an alternative obligation is a matter of interpretation and, as such, 

depends upon the wording of the contract and its circumstances. However, for the 

prototypical clauses, it is submitted that the best interpretation is in the sense that the 

payment due in the case of the buyer ‘not taking’ the minimum amount of goods does 

not constitute liquidated damages. Such a notion – i.e., that such payment would 

constitute liquidated damages – would necessarily presuppose that the buyer ‘not 

taking’ the minimum amount of goods would constitute a breach of a contractual 

obligation. However, if the contract is drafted in a way that does not consider a purchase 

under the minimum as a breach, then the payment due by the buyer should not be 

classified as damages; it would be, to use common law jargon, a debt. It is submitted 

that such a circumstance does not constitute a provision for alternative obligations 

either. If the buyer has the “option” to take the goods and pay, or to not take the goods 

and still pay, there is really no alternative for such buyer: there is a fixed minimum 

obligation (i.e., the minimum amount to be paid anyway) and an optionality regarding 

whether to make use of the right to receive the goods that would correspond to the 

amount paid. 

This notion is further reinforced in those situations where the take-or-

pay provision is coupled with additional terms such as the so-called make up or carry 

forward provisions. As seen on Section 2.5.1.2, these provisions allow the buyer to 

‘make up’ the goods ‘not taken’ by taking it later, or to offset future commitments to 

buy minimum quantities by taking more goods in the present. If provisions as these 

 
1230 Beale, Chitty on Contracts, 2018, vol. 1, secs. 26–178. 
1231 Ferrario, The Adaptation of Long-Term Gas Sale Agreements by Arbitrators, sec. 2.03[A][1]. 
1232 Ibid., sec. 2.03[A][2]. 
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exist, when the buyer does not take the goods but pays for them anyway, it may be 

merely paying in advance for goods that will be received in the future. It is submitted 

that, in these cases, any amounts paid for goods not taken cannot be deemed to 

constitute a payment for damages (and, with much more reason, neither can they 

constitute a pure penalty, i.e., a payment imposed to avoid non-performance). 

Likewise – and here what I propose is a way of interpreting a 

contractual clause by considering the effects of the possible alternatives –, if the “buyer 

not taking the goods” did constitute a breach, then, unless the contract contained rules in 

this regard, the seller would arguably be under a duty to mitigate the losses caused by 

the breach pursuant to Article 77 (by seeking, for instance, to sell the excess goods to 

another buyer, even if at a lower price, thus reducing the damages suffered by the 

seller). This does not seem to be compatible with the typical purpose of take-or-pay 

provisions. 

If, for any reasons, it is determined that the payment due under a take-

or-pay provision is a payment triggered by the breach of an obligation, it becomes 

necessary, then, to understand whether the CISG would impose any limitation to the 

ability of the obligee to receive such payment. 

In this regard, there have been discussions regarding whether the 

CISG even govern this matter. In an extreme case, it has been argued that the inclusion 

of a penalty clause in a contract should be interpreted as an implied exclusion of the 

CISG on this matter.1233 It is submitted that the correct answer is in the sense that a 

penalty clause – meaning a clause providing for the payment of a fixed (or fixable) sum 

in case of a breach – is at least partially governed by the CISG. Indeed, there seems to 

be a well-established understanding in the sense that any provision that might imply the 

exclusion of the CISG must be interpreted restrictively, meaning that the exclusion 

should operate only where the parties unequivocally so choose, either by providing for 

it explicitly, or by otherwise agreeing on terms that would be frontally incompatible 

with the application of the CISG.1234 

As per the admissibility of a penalty clause under the Convention, the 

CISG-AC has studied this subject and reached conclusions that (in what regards the 

subject matter of the present discussion) may be summarized in the following manner: 

(i) the CISG does govern the subject of damages resulting from contractual 

breaches;1235 (ii) since the parties are free to derogate from any provision of the CISG 

(except Article 12, which does not apply here), the parties are free to agree upon their 

own regime of determination of damages. Therefore, penalty clauses are admissible 

under the CISG as they would be the result of the exercise of the contractual freedom of 

 
1233 Zeller, “Penalty Clauses: Are They Governed by the CISG?,” 2. 
1234 In this regard, see CISG Advisory Council, “Opinion No. 16,” May 30, 2014; in particular, black 
letter rules 3 and 4. 
1235 CISG Advisory Council, “Opinion No. 10, Agreed Sums Payable upon Breach of an Obligation in 
CISG Contracts” black letter rule No. 1. 
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the parties to derogate from the provisions of the CISG regarding damages;1236 (iii) 

however, since Article 4(a) CISG also states that the CISG “is not concerned with the 

validity of the contract or of any of its provisions,” any provisions of domestic law that 

are applicable to the contract pursuant to the rules of private international law regarding 

the validity of such clauses are also applicable (except for those providing for form 

requirements);1237 (iv) such local rules must be applied “in accordance with an 

international standard.”1238 

In an even shorter summary, this means that in a contract governed by 

the CISG, a penalty clause should not be set aside simply for being a penalty clause, but 

regard is to be given to domestic law regarding its validity. Here is where matters get 

more complicated: by arguing that these laws must be applied in accordance with an 

international standard, this means that whatever criterion utilized to determine whether 

such a clause is invalid or unenforceable – e.g., reasonableness, excessive 

disproportionality, or whether it has the purpose of inducing performance by fear – must 

be applied taking into account the prevailing standard in international trade. This means, 

as the CISG-AC itself remarks, that a clause that would not be valid or enforceable in a 

purely domestic case may be valid and enforceable in an international case.1239 

Particularly when the applicable domestic law in accordance with 

rules of private international law is one of a common law tradition, the CISG-AC seems 

to suggest that, when interpreting a contract under the CISG, the court or tribunal 

should be less inclined to declare a clause unenforceable than it would be in a case not 

decided under the CISG: 

[W]here the CISG provides the backdrop for the general test of 

reasonableness to be carried out under the genuine pre-estimate of loss 

test, agreed sums should not fail the genuine pre-estimate of the loss test 

simply because they seek to induce performance of the obligation owed. 

Rather, they should fail this test if they are excessive in relation to that 

goal, i.e. where they are disproportionate in the context of the individual 

contractual relationship.1240 

The task of adapting establishing the applicable test is further 

explained by Pascal Hachem (who acted as rapporteur for the CISG-AC Opinion No. 

10): the mandate of Article 7(1) CISG requires that the standard against which the 

validity of a fixed-sum clause is to be tested has to be acceptable to different legal 

systems.1241 Therefore, whether a reasonability test is adequate under the CISG must be 

determining by “testing the test” against the different legal systems in an effort to assess 

whether it would be acceptable in all of them. Hachem proceeds by arguing that the 
 

1236 Ibid. black letter rule No. 2. 
1237 Ibid. black letter rule No. 3. 
1238 Ibid. black letter rule No. 4(a). 
1239 Ibid., para. 4.2.1. 
1240 Ibid., sec. 4.3.7. 
1241 Pascal Hachem, “Fixed Sums in CISG Contracts,” Vindobona Journal of International Commercial 
Law and Arbitration 13, no. 1 (2009): 223–24. 
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issue with fixed sum provisions involves two elements: (i) the pacta sunt servanda 

principle; and (ii) the potential invalidity of provisions designed to induce performance 

by providing for the payment of a fixed sum in case of a breach. 

He argues that the pacta sunt servanda principle can be deemed as 

universal and would pose no problems of acceptability in any legal system. As to the 

second element, he submits that civil law systems have no issue with the notion of using 

a fixed sum to induce performance (although the amount itself may be subject to 

reduction). So, the only potential irreconcilable difference would be in relation to 

common law systems, where such clauses are potentially unenforceable. Therefore, if 

the proposed test is compatible with a test that would be acceptable under the common 

law, such test would also be acceptable under Article 7(1) CISG. 

He finally proceeds to argue that even in common law systems, there 

seems to be a trend towards the abandonment of the “penalty inductive of performance” 

as the standard to determine unenforceability1242 (which coincides with our own 

findings, as discussed above) Therefore, fixed sums should be considered acceptable 

under the Convention even if their objective includes the intention of inducing 

performance, provided that they are not unconscionable in accordance with standards of 

international commercial law. The CISG-AC Opinion No. 10 replicates this position, 

emphasizing that both doctrine and case law applying the CISG1243 seem to be uniform 

in this regard. 

The prevailing position, therefore, might be summed up as follows: (i) 

penalty clauses are governed by the CISG; (ii) although the CISG does not contain any 

provisions mandating a court or tribunal to reduce the amount agreed by the parties in 

case they are deemed excessive, a uniform application of domestic law should result in 

excessive clauses being equitably reduced. 

A final remark must be made in the sense that it seemed surprising for 

the author, upon first sight, that domestic law should be applicable to reduce the amount 

of a penalty clause agreed in the context of a contract governed by the CISG. The 

rationale for such initial skepticism lied on the combination of the following factors, 

which are partially reflected on an article by Professor Zeller on this specific subject: (i) 

that the CISG governs damages, meaning that it could be reasonably argued that the 

CISG ‘preempts’ domestic law on this regard and should exclude domestic law 

provisions regulating the matter – and, therefore, Article 4 CISG should not apply;1244 

(ii) that although the CISG does not provide for any limits for such clauses, it does 

contain a limit for damages a party might claim in Article 74 (the damages that the party 

 
1242 Ibid., 224–26. 
1243 Arbitral Award 7197 (Unilex Case 37), Unilex (ICC 1992); Van Eupen, Runia, and Van Loo, 
Diepeveen-Dirkson BV v. Nieuwenhoven Veehandel GmbH (Unilex Case 156), Unilex (District Appeal 
Court 1995); Unilex Case 1201, Unilex (Tribunal of International Commercial Arbitration at the Russian 
Federation Chamber of Commerce 2005); Unilex Case 2008, CLOUT Case 961, 96 CLOUT 7 (Economic 
Court of the City of Minsk, Belarus 2008). 
1244 Zeller, “Penalty Clauses: Are They Governed by the CISG?,” 8. 
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should have foreseen at the time of the conclusion of the contract), and if this standard 

is to be adopted to judge a penalty clause, then a previously agreed sum is the best way 

to provide for foreseeability;1245 (iii) however, the parties are free under Article 6 CISG 

to vary or derogate from any provision of the Convention, which means that they would 

in principle be free to agree on any penalty sums they deemed appropriate, without any 

limitation. 

Indeed, most commentators seem to agree that Article 4 does not 

exclude a matter from the reach of the CISG only because domestic law may consider 

an issue a matter of validity. Enderlein and Maskow argue that the CISG should prevail 

whenever it “provides a functionally adequate solution to the problem which has been 

settled nationally by questioning the validity of the contract,”1246 even when these rules 

are deemed as mandatory in domestic law.1247 This is generally echoed by others.1248 

Professor Honnold, as well as Gillette and Walt, advocate the adoption of the “operative 

facts” test, meaning that domestic law should be displaced whenever it “provides legal 

consequences to the same set of operative facts that invoke the rules of the 

Convention”1249 – a notion that, for the purpose of the current discussion, seems 

equivalent to the “solution functionally adequate” mentioned earlier. 

If this is so, it could be argued that in the case of penalty clauses, the 

CISG, by providing for rules on damages, entirely displaces domestic law on the 

subject. Since the CISG also allows the parties to freely vary any of its provisions 

(under Article 6), then any agreed contractual provision derogating from the default 

regime of the Convention regarding damages should be enforceable, even (or 

particularly) if it goes beyond what would be acceptable under domestic law.1250 As 

Professor Lookofsky argues, the Convention, by design, is generally not concerned with 

the task of “policing” sales contracts against unreasonableness or unfairness.1251 

This line of argument still sounds solid to me. However, accepting it 

as an absolute position would result in the CISG opening the door for absurd provisions. 

If a penalty clause is unbalanced beyond any possible criterion of reasonability, then it 

should not prevail only because the CISG favors freedom of contract (as strong as this 

inclination may be). It could be argued that beyond a certain point, the issue ceases to be 

one of whether the CISG allow penalty clauses to be enforced, and becomes one of 

 
1245 Ibid., 10–11. 
1246 Enderlein and Maskow, International Sales Law: United Nations Convention on Contracts for the 
International Sale of Goods - Convention on the Limitation Period in the International Sale of Goods: 
Commentary., 40–41. 
1247 Schroeter, “Freedom of Contract: Comparison between Provisions of the CISG (Article 6) and 
Counterpart Provisions of the Principles of European Contract Law,” 267. 
1248 E.g., Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 4, para. 5. 
1249 Honnold, Uniform Law for International Sales, 75; Gillette and Walt, The UN Convention on 
Contracts for the International Sale of Goods, 79. 
1250 Enderlein and Maskow, International Sales Law: United Nations Convention on Contracts for the 
International Sale of Goods - Convention on the Limitation Period in the International Sale of Goods: 
Commentary., 50. 
1251 Lookofsky, “In Dubio Pro Conventione?,” 280; Lookofsky, Understanding the CISG in the USA, 24. 
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invalidity for excessive unbalance, therefore authorizing domestic law to be invoked 

under Article 4 CISG. 

To illustrate the point, it would be very difficult to maintain that a 

clause providing for a penalty of US$ 1 billion for the breach of a contract to deliver 

US$ 100,000.00 worth of goods should be enforced, absent a very compelling reason to 

believe that such US$ 1 billion penalty were justifiable by some specific circumstance 

of the contract, and that such circumstance was known, or should be known, to the 

seller. In practice, therefore, a complete displacement of rules of control based on 

reasonability – which would have to be provided by domestic law or by other applicable 

legal rules, as the CISG is not concerned about doing so – seems not to be feasible, not 

to mention that it would go against recognized rules of virtually all legal systems. The 

corollary is that it would be inconceivable that no limit existed, and in such a context, 

the solution advocated by the CISG-AC seems to be the one that best fits the provisions 

of the Convention. 

Transposed to the case of the take-or-pay provisions, this would mean 

that unless there are very consistent arguments to support a claim that a sum agreed by 

the parties is clearly unconscionable, take-or-pay provisions must be upheld under the 

CISG. Of course, as in other cases, it is difficult to draw a clear line between what 

would be an allowed sum and what would be excessive. However, it seems safe to argue 

that a take-or-pay provision must be presumed as valid and enforceable, and that the 

displacement of such presumption should require a very compelling case. 

Concerning the debate on validity, it is worthy considering the 

following commentary to Article 4 CISG by Professor Schwenzer and Hachem: 

“Burdensome obligations. Domestic legal systems may provide for the 

invalidity of contracts where the circumstances show that the economic 

freedom and/or existence of one party are seriously endangered by the 

obligations under the contract. This may, for example, be the case where 

one party is bound to a contract for an overly long time, where a clause 

prohibits contracting with another buyer in the same area of industry for 

an unreasonably long time even after the original contract has ended, 

where a long-term contract requires the buyer to continuously take 

delivery of unreasonably high minimum amounts in volatile markets 

without the possibility of adaptation. These situations are not addressed 

by the CISG but are to be dealt with by domestic law.”1252 

This comment contains no reference to case law or other doctrine. It is 

also unusually unclear in the description of the hypothesis: is the clause ‘where a long-

term contract requires the buyer to continuously take delivery of unreasonably high 

minimum amounts in volatile markets without the possibility of adaptation’ cumulative 

with the prior clauses to conform a situation where domestic law could be invoked to set 

 
1252 Schwenzer and Hachem, “Commentary to Articles 1-6”, commentary to Article 4, para. 41. 
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aside a provision? Or is each clause an alternative, self-enclosed example of a case that 

would allow such conclusion? 

In any case, and even if the quoted clause is deemed as a sufficient 

requirement for the application of domestic law, it is submitted that, by adopting similar 

arguments to those previously presented for the discussion regarding penalty clauses, 

the suggestion made in the commentary must be taken with extreme care. The 

determination of the reasonability of “high minimum amounts in volatile markets” 

should be conducted under a very strong initial presumption that the agreed clause is 

valid and enforceable. As mentioned many times in this work, commodity markets are 

usually volatile by nature, so the volatility of the market should not be given particular 

importance when determining that an agreed clause might be unenforceable, particularly 

if the apparent unbalance already existed at the time of the formation of the contract. If 

the unbalance is subsequent, we would probably fall in the realm of changed 

circumstances and/or hardship provisions, which pose a whole set of difficulties that are 

going to be discussed on Section 3.7 below. 

What is perhaps the most important aspect to consider when applying 

the Convention (or any piece of legislation) to determine whether a take-or-pay 

provision should stand is not losing sight of the reasons underlying the inclusion of such 

provision in the bargain in the first place. Commercial reasons will certainly have 

existed to justify it. The seller may have relied upon the expectation of recovering the 

investment made on a facility dedicated to the production or extraction of the goods (or 

services); arrangements may have been done with one or more financial institutions 

where steady cashflows were a requirement in order to obtain a loan that was necessary 

for the extraction; the buyer may have accepted this commitment in exchange of 

exclusivity rights over the goods produced in, or extracted from, a certain site; the 

global contractual price may have been modelled taking into account minimum 

expected cashflows, meaning that at the time when the contract was made, the specific 

contractual arrangement agreed by the parties was the best available bargain for both of 

them. 

In summary, in a context of a business-to-business transaction, it is 

submitted that there must be a strong presumption that the take-or-pay provision is part 

of a greater complex that, in the whole, reflects an allocation of risk that the parties have 

consciously considered before reaching an agreement. Therefore, as much as possible, 

and absent other reasons, the clause should be deemed enforceable. Otherwise, the 

uncertainty generated would risk, in time, undermining the ability of the parties of 

drafting contracts containing take-or-pay provisions. Another, perhaps more difficult 

problem, is to determine whether there may have been a change of circumstances that is 

drastic enough to render the original bargain radically unbalanced – but then, basing a 

claim in the unenforceability of the take-or-pay clause would more likely be a 

subterfuge in a situation where a claimant does not have better grounds to work upon. 
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It could also be useful to examine a possible interplay between take-

or-pay provisions and Article 74 CISG, the centerpiece of the CISG provisions 

regarding damages: 

“Damages for breach of contract by one party consist of a sum equal to 

the loss, including loss of profit, suffered by the other party as a 

consequence of the breach. Such damages may not exceed the loss which 

the party in breach foresaw or ought to have foreseen at the time of the 

conclusion of the contract, in the light of the facts and matters of which 

he then knew or ought to have known, as a possible consequence of the 

breach of contract.” 

The first sentence of the provision simply makes it clear that loss of 

profit is included in the damages. The second sentence, however, limits the damages 

due by adopting a standard of foreseeability. A possible question would be whether 

Article 74 would in any way limit a claim of a seller for a sum due under a take-or-pay 

provision, particularly if the court or tribunal is inclined to consider that such a sum has 

the nature of a payment in damages (instead of a payment in debt, which, I argue, would 

be the correct approach unless a different one is clearly derived from the contract). 

It is submitted that if this is the case, the court or tribunal must 

necessarily conclude that the parties would have derogated from Article 74, second part, 

by establishing a specific way to assess the damages arising out of the failure of the 

buyer in taking the goods.1253 This would be the result of the application of Article 6 

CISG. Moreover, it is submitted that it would not be reasonable for a buyer to agree to 

the payment of a minimum sum even if it decided not to receive goods, only to argue, 

later, that such amount is less than the losses that it could have foreseen to have resulted 

from the “breach.” Even if one were to argue that the rule of Article 74, second part, 

should stand, any amounts provided for in the contract should remain fully payable 

precisely because the clause made the amount “foreseeable” – by expressly mentioning 

it as the consequence of the “breach.”1254 

Finally, if the “buyer not taking the goods” is found to be a breach of 

obligation by the buyer (which, again, I consider to be the wrong approach to the matter 

unless there are elements that clearly indicate that this was the intention of the parties), 

payment of the amount due under the clause should in principle not be affected by a 

duty to mitigate damages under Article 77 CISG. It is submitted that, in such a situation, 

unless the wording of the contract clearly indicates otherwise, the parties would have 

implicitly derogated from such provision. It would be conflictive with the core purpose 

of a take-or-pay provision – and, therefore, with the presumed intention of the parties – 

that the seller were obliged to take steps that would ultimately be aimed at reducing the 

amount to be paid for goods ‘not taken.’ 

 
1253 Accord, Zeller, “Penalty Clauses: Are They Governed by the CISG?,” 6–7. 
1254 Ibid., 11. 
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In practice, the interpretation of the CISG in this matter and the recent 

developments of English law mentioned earlier in this Subsection seem to converge 

towards the recognition of the enforceability of penalty clauses. 

Attention must be given, however, to the interference, in the matter, of 

domestic law. According to the CISG-AC, since domestic rules regarding the validity of 

such a clause would apply, then if, under such rules, a take-or-pay provision is held to 

be invalid or unenforceable, since the CISG does not provide for the legal consequences 

of such invalidity or unenforceability, domestic law will also determine what these 

consequences should be.1255 Once more, therefore, the parties drafting such a contract 

must be aware that it will be important to give regard to choice of law even where the 

CISG governs the contract. 

  

 
1255 CISG Advisory Council, “Opinion No. 10, Agreed Sums Payable upon Breach of an Obligation in 
CISG Contracts,” sec. 4.3.8. 
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3.5 Rules regarding assessment of damages 

3.5.1 The importance of substitute (cover) transactions 

Under the CISG, it is said that the assessment of damages relies 

primarily upon the occurrence of substitute (cover, or resale) transactions. The damages 

are calculated as a difference between the contractual price and the price obtained in the 

cover transaction (Article 75), without prejudice of an eventual supplementation (under 

Article 74) if this amount alone is insufficient to indemnify the aggrieved party. 

When no substitute transaction is made, there is a more abstract rule in 

Article 76, whereby the damages will be assessed as the difference between the 

contractual price and the “current price at the time of avoidance” (again, without 

prejudice of a possible supplementation under Article 74). 

Some discussion also exists regarding the date of reference of the 

“current price,” to be used as the parameter of comparison to determine the damages 

caused by the breach. The issue is potentially important in the context of this writing 

because of the natural volatility of the price of goods in the commodity markets. 

Let us devise an exemplificative contract, made in the following 

terms: 

Quantity: 20,000 MT, min/max 

Shipment period: December 15, 2021 

Price: 15 USD cts/pound, for a total of USD 6,613,860.00 

Let us suppose that: (i) the seller fails to deliver the goods; (ii) it is 

found that time was of the essence of the contract, so that on December 16 the buyer 

becomes entitled to terminate the contract by giving a notice of default to the seller; (iii) 

that the buyer took one further day to do it, by sending such a notice to the seller on 

December 17; (iv) that on December 15, the market closes at US $0.20/pound, but 

important facts take place on the following days and by December 17 the market price 

falls to US $0.18/pound; (v) on December 18, the price falls further to US $0.16/pound. 

Under a rule of assessment of damages like the adopted in English law 

(see Section 0 for further discussion as to the differences between the English law and 

the Convention regarding the calculation of damages), the fall of the market subsequent 

to the breach is irrelevant, because the reference date adopted by the SGA is “the market 

or current price of the goods at the time or times when they ought to have been 

delivered” (Section 51). The damages in connection with the breach would then be 

calculated with regard with the price prevailing on December 15, resulting on US 

$0.05/pound and a total figure of US $2,204,620.00. 

Under the Convention, the applicable rule would depend on a 

substitute transaction having been made by the buyer. If on December 18 the buyer 

purchases a substitute cargo of goods for the prevailing price (i.e., US $0.16/pound), 
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Article 75 CISG would entitle it to claim the difference between the contract price and 

the market price – meaning US $0.01/pound, or US $440,924.00. Of course, if after the 

date when the obligation should have been performed, the market rises instead of 

falling, the application of the Convention would favor the buyer by amplifying the 

damages he would be entitled to receive. 

This led to criticism in the sense that, since the declaration of 

avoidance is an act that is under the sole control of the aggrieved party, the aggrieved 

buyer could try to speculate at the expense of the defaulting party by withholding the 

declaration of avoidance. Some authors thus argue that, by force of Article 77, which 

establishes the duty to mitigate damages, in certain circumstances the reference date 

should be the date when avoidance could have been declared, instead of the date of the 

actual avoidance1256 (which, arguably, would result in a rule of notional damages 

similar to the one prevailing under English law). 

If the buyer decides not to enter into a substitute transaction, then the 

reference price for the purposes of calculating the damages in connection with the 

breach is the current price on the date of the avoidance (Article 76 CISG) – December 

17, or US $0.18/pound – resulting on a figure of US $0.03/pound for a total of US 

$1,322,772.00. 

A relevant question is: would the buyer, in each case, be able to 

recover further damages, in excess of the difference between the contract price and the 

(i) price obtained in the substitute transaction, on the first case, or (ii) the prevailing 

market price on the date of the avoidance, on the second case? 

The answer lies on the notion of “further damages” stated both on 

Articles 75 and 76. 

Under Article 75, the loss of an opportunity to sell the goods for a 

higher price cannot be argued as a reason to claim lost profits. Once a substitute 

purchase has been made, the buyer can recover what she lost in comparison with the 

contractual price. Further damages may be available, but not in connection with a lost 

sale.1257 The underlying notion here is that if a substitute purchase has been made, the 

buyer presumably realized the profit that she was envisioning on the resale, by 

delivering the goods obtained in the substitute purchase. 

If no substitute purchase has been made, and the aggrieved buyer can 

prove that it lost the opportunity to resell the goods to a third party for a higher price – 

 
1256 Ingeborg Schwenzer, “Commentary to Articles 74-77,” in Commentary on the UN Convention on the 
International Sale of Goods (CISG), ed. Ingeborg Schwenzer, 4th ed. (Oxford: Oxford University Press, 
2016), commentary to Article 76, para. 10; Peter Schlechtriem and Petra Butler, United Nations Law on 
International Sales: The United Nation Convention on the International Sale of Goods (Berlin: Springer, 
2009), 219. 
1257 CISG Advisory Council, “Opinion No. 8, Calculation of Damages under CISG Articles 75 and 76,” 
November 15, 2008, para. 6.4. 
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even if such price is above the prevailing market value –, such buyer is entitled to 

recover the excess of price of the lost sale, as lost profits.1258 

Another relevant question in a case of a breach of the seller would be 

whether the buyer is obliged to pursue a substitute purchase in order to be able to 

recover damages from the buyer and, if so, to which extent. 

This matter is the object of Article 77 CISG, which sets forth the duty 

of the aggrieved party to mitigate damages caused by a breach. The majority position 

seems to be that if a substitute purchase would mitigate the damages suffered by the 

buyer due to a non-delivery or a defective delivery, and the aggrieved buyer would 

reasonably be expected to enter into such substitute purchase, the seller can claim that 

the damages due are only those that would be due if the substitute purchase had been 

made.1259 In practice, though, the result would very likely be similar to what would be 

achieved by applying Article 76 (i.e. the use of current price as the reference to establish 

the damages – see the following Subsection).1260 

A similar outcome is to be expected when the substitute transaction is 

found to be unreasonable in the circumstances: the aggrieved party does not lose the 

right to claim damages, but such damages will have to be assessed in accordance with 

Article 74 or 76.1261 

3.5.2 Cases where a substitute transaction cannot be clearly identified: Article 76 

CISG 

Article 76 CISG provides for the possibility of claiming notional 

damages: damages that will be calculated not by reference to an actual substitute 

transaction, but by comparing the contractual price to the “current price at the time of 

avoidance.” This remedy, therefore, is designed to be applied when the contract has 

been avoided. 

The majority view is that such remedy is also only available when the 

aggrieved party has not entered into a substitute transaction. If a substitute transaction 

has been made, the aggrieved party must rely on Article 75.1262 However, there will be 

cases – mainly when the aggrieved party continuously trade in the market – where it 

will not be possible to identify one single transaction as the substitute transaction for 

effects of comparison. For such cases, the majority opinion is that the applicable 

 
1258 Ibid. 
1259 Schwenzer, “Commentary to Articles 74-77”, commentary to Article 76, para. 2. 
1260 Ibid., commentary to Article 77, para. 10. 
1261 CISG Advisory Council, “Opinion No. 8, Calculation of Damages under CISG Articles 75 and 76,” 
para. 2.4. 
1262 Schwenzer, “Commentary to Articles 74-77”, commentary to Artile 76, para. 2. 
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provision is also Article 76.1263 An Australian decision applying Article 75 to a similar 

situation1264 was severely criticized by Professor Spagnolo as a misapplication.1265 

To illustrate such a case, let us devise an example where a trader (“T”) 

appears, at a certain point in time, as a buyer in several contracts, and as a seller in 

several contracts. “T” will look to perform his obligations as best as practicable by 

matching the deliveries it is entitled to receive, with the delivery obligations that it must 

perform. If one of its sellers fails to perform an obligation (the “S1”), “T” may have 

other sellers with available goods that are in the position to cover the temporary 

shortage caused by the failure of “S1.” “T” then picks one of these available sellers 

(“S2”) and perform his obligations to his buyer. 

When one looks at the transaction between “T” and “S2,” it might as 

well be that the price due by “T” to “S2” was lower than the price that the “T” had to 

pay to “S1” for the same goods. Therefore, the “T” does not seem to have suffered any 

damages. However, “T” could later lose the opportunity to make or perform another 

sale, for a better price, because he now has less stock of available goods to deliver. The 

damages suffered by “T” would therefore have to include the lost profits for this lost 

business. However, it may be difficult to prove the extent of the damages suffered, 

because this lost business could have happened at any point in time between the date of 

the breach by “S1” and the end of the delivery window (if we are thinking of seasonal 

commodities like sugar), and prices may have floated considerably during this window. 

In such a situation, it is for the seller to prove that the aggrieved buyer 

has conducted a substitute transaction that has mitigated the damages arising out of the 

breach.1266 During such a discussion, it is important to take into consideration all of the 

elements mentioned on the preceding paragraphs, lest the buyer end up being 

undercompensated for the damages suffered by him when considering all of the 

transactions that are indirectly related to the one sale that has been breached. 

3.5.3 Foreseeability of damages 

Another requirement set out by Article 74 CISG is the foreseeability 

of the damages suffered in consequence of a breach. In accordance with that rule: 

“Damages for breach of contract by one party consist of a sum equal to 

the loss, including loss of profit, suffered by the other party as a 

consequence of the breach. Such damages may not exceed the loss which 

the party in breach foresaw or ought to have foreseen at the time of the 

conclusion of the contract, in the light of the facts and matters of which 

 
1263 Ibid., commentary to Artile 76, para. 2. 
1264 Williams, Davies, and Byrne, Downs Investments v. Perwaja Steel (CISG-Online Case 955), 955 
CISG-Online. 
1265 Lisa Spagnolo, “The Last Outpost: Automatic CISG Opt Outs, Misapplications and the Costs of 
Ignoring the Vienna Sales Convention for Australian Lawyers,” Melbourne Journal of International Law 
10, no. 1 (2009): 182. 
1266 Schwenzer, “Commentary to Articles 74-77”, commentary to Article 76, para. 2. 
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he then knew or ought to have known, as a possible consequence of the 

breach of contract.” 

Arguably, the most important issue arising out of this article regards 

the reach of the notion of foreseeability as a limiting factor to a potential claim for 

damages. Professor Mullis reports that a position was initially advocated according to 

which 

“the foreseeability requirement should be restricted to the fact and 

nature only: extent need not be foreseeable as price fluctuation, which is 

often significant, is an established fact of life in international trade and it 

would be unacceptable for a defendant to escape liability on the ground 

that he could not foresee the full extent of the loss caused by such a 

fluctuation.”1267 

Another parameter that could be invoked to assist in the interpretation 

of the provision1268 is the commentary to Article 7.4.4 PICC, which states that the extent 

of the damages need not be foreseeable, albeit conceding that such foreseeability could 

be relevant if the extent is such as to “transform the harm into one of a different 

kind.”1269 In the words of Professor Mullis, although such a commentary replaces “one 

difficult question with another,” there is at least a “relatively clear statement that 

foreseeability does not relate to extent.”1270 

The currently prevailing position among commentators, however, is 

that “the general extent” of the damages must have also been foreseeable to the party in 

breach, at the time of the conclusion of the contract, so that the damages can be 

recoverable.1271 

It is submitted, however, that when Article 74 CISG is applied 

specifically to commodity contracts, the extent of the price variation of the goods being 

sold must not limit the damages being awarded to the aggrieved party. 

This is because high volatility of prices is only natural to most 

commodities. Since forward and futures contracts may be entered into even years in 

advance of the expected time of performance, it would not be at all surprising that, 

between the date when the contract was entered into, and the date when a breach might 

occur, relevant price changes would have taken place. 

 
1267 Mullis, “Twenty-Five Years On - The United Kingdom, Damages and the Vienna Sales Convention,” 
47. 
1268 Ibid. 
1269 Unidroit, Principles of International Commercial Contracts, sec. 7.4.4, official commentary. 
1270 Mullis, “Twenty-Five Years On - The United Kingdom, Damages and the Vienna Sales Convention,” 
48. 
1271 Schwenzer, “Commentary to Articles 74-77”, commentary to Article 74, para. 52; Friedrich Blase and 
Philipp Höttler, “Claiming Damages in Export Trade: On Recent Developments of Uniform Law,” ed. 
Pace International Law Review, Review of the Convention on Contracts for the International Sale of 
Goods (CISG): 2004-2005, 2006, 56. 
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To cite just a few examples: on a case decided under the CISG, the 

price of a commodity (tantalum carbide) went from US $175.00/kg to US $1,100.00/kg 

over a roughly one-year period;1272 on another, a less dramatic but still relevant price 

variation from US $9.70/kg to US $31.00/kg was observed in a mere two-month period, 

for a substance called iron molybdenum.1273 Raw sugar prices for delivery on March 

2017 have ranged between USD 12.52 cents/pound to USD 23.81 cents/pound and back 

to USD 18.55 cents/pound, all in a period of approximately 10 months between 

February and December 2016.1274 WTI Crude oil has famously from over US $50.00 

per barrel to a negative price of US ($37.63) over a period of slightly over 2 months.1275 

Many other examples might be given to illustrate this point. 

Particularly in the case of futures contracts, if it is accepted that their 

principal function translates into obtaining financial results in connection with the 

variation of the prices of an underlying cash market (in this regard, see Section 2.2.5), 

an allegation as to the price variation of a good being unforeseeable is utterly 

inconsistent with the context of the contract. 

It is to say, even if the extent of the variation of prices during a period 

is genuinely surprising, the fact that such a variation might have occurred should not be 

regarded as unforeseeable, thus undermining any claims in the sense that Article 74 

CISG should somehow curtail any damages claimed. 

The result of adopting such position is that any breach in a commodity 

sale may easily end up resulting in damages that greatly exceed the entire value of the 

contract.1276 In both cases cited above (i.e., the tantalum carbide case and the iron 

molybdenum case), this was precisely the result. One relevant circumstance is that fact 

that in neither case have the parties in breach advanced an argument in the sense that the 

damages should not be awarded on a basis of non-foreseeability under Article 74,1277 

something that might as well be interpreted as an implicit recognition that the price 

variation was indeed foreseeable. 

Finally, the prevalent position is that in the case of Articles 75 and 76 

CISG, the foreseeability of the damages suffered by the aggrieved party (required by the 

general rule contained on Article 74) does not apply as a requisite for the collection of 

the damages,1278 meaning that the damages would be due even if they were not, or 

should not have been, foreseen by the party in breach at the time of the conclusion of 

the contract.  

 
1272 Hopkin, Treibacher v. TDY, Pace Law School Institute of International Commercial Law.  
1273 Iron Molybdenum Case (CLOUT Case 277), 26 CLOUT. 
1274 www.investing.com/commodities/us-sugar-no11 
1275 oilprice.com/oil-price-charts/45. Although, admittedly, in this case the price movement was caused by 
the Covid-19 pandemics, a notably exceptional circumstance. 
1276 Winsor, “The Applicability of the CISG to Govern Sales of Commodity Type Goods,” 92. 
1277 Although in the Iron Molybdenum case the seller argued an impediment under Article 79(1), a claim 
that indirectly involves issues of foreseeability. 
1278 Schwenzer, “Commentary to Articles 74-77”, commentary to Article 76, para. 6. 
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3.6 Contractual gaps and implication of terms 

One of the most difficult issues when interpreting a contract is 

addressing situations that are not clearly regulated therein: facts that occur during the 

life of the contract, for which the parties have not provided an agreed solution. It has 

already been argued that the main function of contract law is, precisely, to provide 

solutions when the parties fail to do so through their contract. The solution might either 

be in the sense that the contract is unenforceable for lack of essential elements, or in the 

sense that the contract can be enforced, as supplemented in accordance with the law.1279 

In the latter case, the law – be it the CISG or otherwise – will fill-in 

the gaps left by the parties. In some cases, the law will be able to provide clear answers. 

For instance: if the parties have not expressly indicted in the contract whether notice is 

necessary in order to declare a contract terminated in case of a breach (provided that it is 

clear that such breach does entitle the aggrieved party to terminate the contract), the 

CISG squarely determines that notice is required (Article 26). In other situations, 

however, it might be much more difficult for the law to provide an answer, because the 

open term refers to a parameter of the contract that the parties were expected to provide, 

such as the price of the goods, or what elements are to be considered when adjusting the 

contract if a dramatic change of circumstances occurs that fundamentally alters the 

equilibrium of the contract. 

This Section regards these more difficult cases. For the purposes of 

this study, I shall categorize the issues that can be created by open contractual terms in 

the following manner: (i) cases in which essential terms are left open without a specific 

provision describing a procedure to determine the open element (e.g., a contract without 

a clause specifying the procedure to determine the price); (ii) cases where the omission 

regards an issue that cannot clearly be identified as essential and where it is not apparent 

from the wording that an omission really exists (e.g., a contract that does not contain a 

hardship clause but that does not say that the obligations of the parties are to remain 

unchanged even if one or both parties are affected by severe hardship); (iii) cases in 

which the contract expressly indicates that a certain aspect of the contract is left open 

for future agreement;. The problems that may arise are of a distinct nature in each case. 

3.6.1 Contracts without an agreed price 

A relatively common situation regarding open terms is a case where 

an element that is indispensable for the performance of the contract is left open, but 

where the parties leave no clear indication of how they wish to fill-in the gap. 

When such a situation arises, generally there is a preliminary issue to 

be resolved, which regards the determination as to whether a contract exists in the first 

place.1280 

 
1279 Kimberly D. Krawiec and Scott Baker, “Incomplete Contracts in a Complete Contract World,” 
Florida State University Law Review 33 (2006): 732. 
1280 Uncitral, Digest of Case Law on the United Nations Convention on Contracts for the International 
Sale of Goods, 2016, 260; Schwenzer, Hachem, and Kee, Global Sales and Conctract Law, para. 26.64. 
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In general terms, it is normally required that the parties have agreed 

on a minimum core of elements so that a contract is deemed as formed. Within the 

CISG, the provision more directly related to this issue is Article 14, placed among the 

provisions related to the formation of the contract. Such article states that 

“[a] proposal for concluding a contract (…) constitutes an offer if it is 

sufficiently definite and indicates the intention of the offeror to be bound 

in case of acceptance. A proposal is sufficiently definite if it indicates the 

goods and expressly or implicitly fixes or makes provision for 

determining the quantity and the price.” 

Although the quoted provision refers to the minimum elements for a 

proposal, it seems reasonable to assert that it does establish some boundaries to the 

minimum contents of the contract itself. Indeed, it has been argued that this provision 

finds its roots in the “English court practice” that requires a contract to be sufficiently 

definite in order to be enforceable.1281 

If the provision is to be taken literally, the indispensable requirements 

for an offer to be deemed as sufficiently definite are, therefore, that the goods may be 

identified, and that the quantity and the price may be determined. Commentators have 

already indicated that the circumstances may dictate that other terms, such as the time 

and place of delivery or even the type of packaging should also be considered as 

indispensable requirements for an offer to be capable of creating a contract.1282 

Another important aspect of the quoted provision is that it requires 

that the offeror indicates an intention to be bound in case of acceptance. This provision 

invites the adjudicator to evaluate the general intention of the parties that their 

communication generates binding obligations, a task that will have to be undertaken 

having in mind the rules on interpretation contained, for instance, in Articles 7, 8 and 9 

CISG. 

Article 14, moreover, is the root of a discussion surrounding the 

CISG, particularly on the first days of its existence, which regards the apparent 

contradiction that exists between its wording and the wording of Article 55.1283 Such 

article contains a provision that addresses the very situation in which the price is left 

open. The provision is worded as follows: 

“Where a contract has been validly concluded but does not expressly or 

implicitly fix or make provision for determining the price, the parties are 

considered, in the absence of any indication to the contrary, to have 

impliedly made reference to the price generally charged at the time of the 

 
1281 Schroeter, “Commentary to Articles 14-25”, commentary to Article 14, para. 2. It is interesting to 
note, however, that the SGA contains a rule providing for the situation where the parties leave the price 
open (§ 8). A similar rule exists in the United States (UCC § 2-305[1]). 
1282 Ibid., commentary to Article 14, para. 5. 
1283 Uncitral, Digest of Case Law on the United Nations Convention on Contracts for the International 
Sale of Goods, 2016, 160: “As is revealed by the Convention’s travaux préparatoires, the interplay of 
articles 14 and 55 is one of the most difficult questions raised by the Convention.” 
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conclusion of the contract for such goods sold under comparable 

circumstances in the trade concerned.” 

Whereas Article 14 seems to indicate that, in order for a contract to 

exist, the price should at least be capable of being determined, Article 55 treats the issue 

more ‘liberally,’ allowing for a conclusion that a contract governed by the CISG should 

not be rendered non-existent solely by the fact that the parties did not include a term 

providing for the determination of the price of the sale. It goes even further than that, by 

determining the contents of a term that shall be implied if the parties refrain from 

agreeing on the “machinery” that is to be adopted to determine the price. 

Firstly, it should be noted that this contradiction does not exist if the 

CISG is being applied without either its Part II or Part III – something that would be 

possible if the state whose law causes the Convention to be applied had made a 

reservation under Article 92(1).1284 The states which had made use of this reservation 

were Denmark, Finland, Norway and Sweden, which declared that they would not be 

bound by Part II, but all of them have since withdrawn their reservations.1285 

If Parts II and III apply, the contradiction exists. In such case, there 

are different approaches to address it. The approach identified in the CISG Digest as 

“the more liberal view” advocates for the prevalence of Article 55, particularly when 

performance of the contract “had been commenced by the parties.”1286 Indeed, the 

commencement of performance would be a solid indicator that the parties intended that 

the contract were binding to them, and if this is so, this intention should prevail over the 

lack of agreement on the price.1287 A second approach gives precedence to Article 14, 

indicating that where no term exists providing for the determination of the price, a 

contract has not been formed. Finally, a third position is in the sense that the matter is 

one of validity and, as such, should be determined under the applicable national law, by 

virtue of its Article 4.1288 

According to Professor Mistelis, the discussion has been settled in 

favor of the position that admits using Article 55 to “save” a contract. The main 

arguments to justify it are the prevalence of the “favor contractus” principle and the 

observance of party autonomy, in the sense that the contract should stand if the parties 

 
1284 According to Schroeter, “Commentary to Articles 14-25”, commentary to Article 14, para. 20, the 
possibility of making such a reservation was one of the reasons why Article 14 ended up being kept on 
the final draft of the CISG, as many delegates thought at the time that their countries would adopt the 
Convention without its Part II. 
1285 Herre, “Commentary to Articles 89-101,” 1174; Ingeborg Schwenzer and Pascal Hachem, “Final 
Provisions,” in Commentary on the UN Convention on the International Sale of Goods (CISG), ed. 
Ingeborg Schwenzer, 4th ed. (Oxford: Oxford University Press, 2016), commentary to Article 92, para. 1, 
fn. 1. 
1286 Uncitral, Digest of Case Law on the United Nations Convention on Contracts for the International 
Sale of Goods, 2016, 260–61. 
1287 María del Pilar Perales Viscasillas et al., “Comments on the Draft Digest Relating to Articles 14-24 
and 66-70,” in The Draft UNCITRAL Digest and Beyond (Munich: Sellier, 2004), 273. 
1288 Uncitral, Digest of Case Law on the United Nations Convention on Contracts for the International 
Sale of Goods, 2016, 260–61. 
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want it to, even if they have not strictly observed the rule of Article 14.1289 Indeed, if the 

parties intended to create a binding contract, such intent should be more important than 

the observance of a prerequisite for a binding offer.1290 

Moreover, recourse to Article 55 seems to be clearly the best solution 

in cases where the contract has been partially performed – for instance, by the buyer 

having accepted goods and used them, and/or receiving invoices without subsequent 

protest – it seems that (barred a good reason to do so) forcing the parties to go back to 

the status quo ante ‘only’ because the contract has no clear term regarding the 

determination of the price would be excessively formalistic. In such a case, recourse to a 

market price or some other reasonable substitute would seem to be the most obvious 

response – the procedure would be similar to the determination of damages in case of 

non-delivery. Plus, Article 55 mandates that the price to be adopted is the price 

prevailing when the contract is made, presumably to avoid one of the parties from 

taking advantage of subsequent price fluctuations.1291 This approach has been adopted 

in case law as well.1292 

As to the means of determining the price, if the parties have not 

agreed on a solution (e.g., determination by an independent third party), Professor 

Mistelis argues that a solution should be dictated in accordance with the circumstances 

of the case. Solutions such as recourse to a recognized source for a market price or an 

independent third party should be considered. As always, the intention of the parties, 

their behavior in previous cases and any trade usages must be given effect. In any case, 

no party should have the power to unilaterally determine the price, and the prevailing 

price does not necessarily have to be the price generally charged by the seller for the 

goods (which was the rule of the ULIS).1293 See Section 3.7.5.2 below for a discussion 

on cases where the court had to debate on ways of supplying the price of the contract. 

Of course, if the position is that the court can supplement the contract 

to provide the price even if the parties have not agreed on a procedure to determine the 

price, it seems that there whenever the parties did provide for a specific procedure for 

the determination of the price, this procedure should be enforced, even if it 

contemplates a third-party such as an expert or an arbitrator being called to dictate what 

the price should be. 

 
1289 Mistelis, “Article 55 CISG: The Unknown Factor,” 296. 
1290 Perales Viscasillas et al., “Comments on the Draft Digest Relating to Articles 14-24 and 66-70,” 273. 
Accord: Haila Izaias Fonseca de Macedo, “Aparente contradicción en la Convención de Viena,” in 
Reflexiones sobre derecho privado patrimonial, ed. María José Vaquero Pinto et al. (Salamanca: Ratio 
Legis, 2012), 76. 
1291 Mistelis, “Article 55 CISG: The Unknown Factor,” 295. 
1292 Entreprise Alain Veyron v. Société E. Ambrosio (CLOUT Case 151), 11 CLOUT 3 (Cour d’appel de 
Grenoble (France) 1995); Swiss returned raw material case (CLOUT Case 215), 18 CLOUT 3 
(Bezirksgericht St. Gallen (Swtizerland) 1997); German electrical appliances case (CLOUT Case 343), 32 
CLOUT 2 (Landgericht Darmstadt (Germany) 2000). 
1293 Mistelis, “Article 55 CISG: The Unknown Factor,” 296. 
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Finally, a remark must be made regarding contractual types that are 

subject to cogent rules of domestic law – as would be the case for contract farming 

agreements in many countries. If these agreements establish a validity requirement in 

the sense that the price must be expressly provided, either for a nominal value or by a 

clearly established criterion, there is a good chance that this rule will displace the 

provisions of the CISG under Article 4, which establishes that matters of validity should 

be decided by application of domestic law.1294 There could be room to argue that the 

rules of the CISG regarding contract formation would have preempted the matter, but if 

the domestic law rules are designed with the purpose to protect a party that is perceived 

as being the weakest in the relationship, the correct stance will probably be to consider 

that domestic law prevails over the CISG. 

3.6.2 Contracts lacking essential terms other than the price 

The CISG does not contain a general provision for terms left open, 

other than the case where the omitted term regards the price (which was the object of 

the previous Subsection). In this context, opposing positions have been posited: (i) that 

the silence of the CISG means that supplementation of the contract should be conducted 

pursuant to otherwise applicable domestic law;1295 and (ii) that supplementation is 

possible under internationally acceptable principles.1296 

Giving effect to the notion that autonomous interpretation should be 

preferred in order to achieve the objective underlying the very existence of the CISG, 

which is to establish an internationally uniform sales law,1297 it is submitted that the 

second alternative is preferable. Therefore, outside of the situations where the CISG 

itself refers to domestic law (e.g., issues of validity not regulated by the Convention, 

under Article 4), recourse thereto should be avoided, lest the CISG end up being applied 

non-uniformly across different jurisdictions. 

In this sense, a brief analysis should be made in order to find out what 

is the stance of the ‘internationally acceptable principles’ regarding the issue of 

supplementing contractual gaps. 

The PICC, the PECL and the DCFR all have provisions addressing 

this situation.1298 This has been used as an argument in favor of the position in the sense 

that supplementation would not be possible under the CISG, but it is submitted that this 

argument should not stand.1299 These instruments were all enacted long after the CISG 

and cover a broader scope of contract law than the CISG was designed to cover. On the 

 
1294 By analogy based on the assertion found on Schroeter, “Commentary to Articles 14-25”, commentary 
to Article 14, para. 15, pursuant to which a clause of unilateral determination of price could be held as 
invalid. The case in the cited work, however, seem to be stronger than the case at hand. 
1295 Barley case (Unilex Case 346), 346 Unilex (Schiedsgericht der Börse für landwirtschaftliche in Wien 
1997); Schmidt-Kessel, “Commentary to Articles 8-9”, commentary to Article 8, para. 26. 
1296 Schmidt-Kessel, “Commentary to Articles 8-9”, commentary to Article 8, para. 26-28. 
1297 Perales Viscasillas, “Interpretation and Gap-Filling under the CISG,” 5; Perales Viscasillas, “Retos y 
Tendencias Actuales En La Interpretación de Los Textos de La CNUDMI,” sec. 4. 
1298 The PLACL does not have provisions in this sense. 
1299 Schmidt-Kessel, “Commentary to Articles 8-9”, commentary to Article 8, para. 26. 
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contrary: the provisions of these international set of rules, particularly the PICC, have 

been repeatedly pointed out as sources of integration of the Convention, as potential 

markers of what could be called internationally accepted principles of contract law. 

In this context, we shall examine the solutions offered by each of 

these instruments to the issue of supplementation of contractual gaps. 

First, however, it is necessary to take a closer look at the issue at hand, 

in order to determine when a contract has a gap that may – or must – be filled by a judge 

or a court. 

As argued in the case of contracts without a price term, in order for 

supplementation to come under discussion, it is, first of all, necessary that a contract has 

been validly concluded. I refer to the prior Subsection for a discussion on this subject. 

The second question is to identify that there is a missing term. In the 

case of the term regarding the price, this should not pose a problem as, in a sales 

contract, it is obvious that the price must be determined somehow. Regarding other 

terms, however, there might be a question as to whether a term that does not exist in the 

contract should exist or not. 

There can be situations where the lack of a necessary term is similarly 

clear. For instance, a sale where the place of delivery of the goods is not expressly 

established; or where the exact procedure for the payment is not agreed in advance. 

Since it is hardly deniable that the goods have to be delivered somewhere, or that the 

payment must be made, it is also undeniable that if the parties do not agree on the 

specifics of the performance of such obligations, it would be necessary to supplement 

these details somehow. 

However, there are situations where the need for a term that is not 

stated in the contract is not as clear. A classic case arises in situations where drastic 

changes of circumstances surrounding the contract occur, hindering or rendering it 

substantially more difficult to perform the contract (situations addressed under the 

categories of “hardship clauses,” theory of “imprévision” and other similar doctrines). 

This will be specifically addressed below, but the typical question that these drastic 

changes of circumstances arise is whether there is no clause because the parties did not 

intend these changes of circumstances to have legal effect over the bargain, or it was 

only that such a provision was implicitly agreed by the parties or should otherwise 

apply by operation of law, even if the parties have not considered it. The other example 

that I wanted to address is the situation where one of the parties argue that the other has 

breached an obligation to act cooperatively, or an obligation to exercise powers in good 

faith, or some other similar obligation that is not as clearly articulable as the obligation 

to pay the price. 

Ordinarily, whenever the contract does not address an issue that 

requires resolution, it would be necessary to look for fallback provisions in the 
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applicable law.1300 Giving effect to Article 6 CISG, the provisions of the CISG apply 

whenever the parties have not agreed on their own rules. So, it can be said that the CISG 

contains rules that are designed precisely to work as fallback provisions in case there is 

a gap in the contract. 

For the most commonly found issues in more ordinary sales contracts, 

the CISG contains a rule that will provide a solution, so that the gap filling work ceases 

here. Cases such as the lack of a place of delivery or details on the payment of the price 

would fall under this ‘category’: issues that will most likely be solved by simple 

recourse to the fallback rules offered by the CISG. 

In the cases where the CISG is also silent regarding the material 

solution of an issue, it is necessary to resort to its rules regarding the supplementation of 

gaps in the Convention itself. In this case, practices established during the course of 

business of the parties and usages prevailing in the trade concerned take precedence 

(Article 9(1) and (2) CISG). If the gap still persists, it has to be solved in accordance 

with the general principles on which the Convention is based (which are not expressly 

set forth in the Convention and must therefore be construed1301) and, in their absence, in 

conformity with otherwise applicable domestic law (Article 8(2)). 

We shall analyze below one particular case, where one of the parties 

ask the court to recognize the existence of a duty to cooperate in long-term contracts. In 

Section 3.7.5.3, we shall apply a similar rationale to discuss whether an economic 

hardship provision can be implied under the CISG. 

3.6.3 Implied duty to cooperate in long-term contracts 

Long-term contracts, as mentioned before, are particularly prone to be 

incomplete. The fact that they are intended to exist for longer periods of time means that 

it is especially difficult (and often ineffective) to conceive clauses covering all possible 

issues that might arise. Parties also often assume so confidently that their counterparty 

will act on a given manner that a provision may seem redundant or altogether 

unnecessary for the party who would benefit from it; the result is that it ends up not 

being expressly included in the final wording of the contract.1302 Moreover, some more 

sensitive subjects (such as remedies and other provisions regarding breach of 

contract1303) may be difficult to address during negotiation because they may signal lack 

 
1300 Schwenzer, Hachem, and Kee, Global Sales and Conctract Law, para. 26.65. 
1301 Jochen Bauerreis, “Arbitration in the Field of International Sale of Goods: A French Point of View,” 
in International Sale of Goods: A Private International Law Comparative and Prospective Analysis of 
Sino-European Relations, ed. Nicolas Nord and Gustavo Cerqueira, vol. 5 (Cham: Springer, 2017), 64. 
1302 Roger Halson, “Neglected Insights into Agreed Remedies,” in Changing Concepts of Contract - 
Essays in Honour of Ian Macneil, ed. David Campbell, Linda Mulcahy, and Sally Wheeler (Basingstoke: 
Palgrave Macmillan, 2015), 90. 
1303 Ibid. 
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of trust or an intent to breach (that may or may not exist),1304 and may end up being left 

open because the parties prefer not to touch the issue. 

Let us examine one such case: Yam Seng Pte Ltd. v. International 

Trade Corporation Ltd.1305 This is a case decided under English law; it was not an 

ordinary sales contract; and it was not a sale of a commodity-type good. It is, however, 

significant for this study in ways that will later become apparent. 

The case refers to a controversy between parties of a distribution 

agreement for bottles of fragrances and other toiletries. The claimant, who intended to 

sell these goods in duty free shops in airports in Southeast Asia, sued seeking damages 

because the defendant allowed the sale of these products for lower prices in stores ran 

by other distributors, thus contributing to the frustration of the commercial intentions of 

the claimant. Leggatt J found that the defendant “failed to cooperate,” either by taking 

steps to preventing the sale of the goods for lower prices, or by informing the claimant 

of its inability to do so. In an obiter dictum, Leggatt J found that the contract was 

relational and, as such, contained an implied duty of honest conduct, which required the 

disclosure of material information needed for the success of the enterprise, and that this 

duty had been breached by the defendant.1306 

This judgment would not be particularly surprising if it had been 

entered, say, by a German court. It is distinctively important, however, because it came 

from an English court. English contract law, as mentioned several times along this 

work, is known for being formalistic and particularly averse to interventions in private 

bargains, either by striking down provisions that the parties have agreed upon, or by 

implying terms, or otherwise recognizing duties that the parties have not expressly 

agreed in their contracts. It should also be noted that this decision is relatively recent, 

and it is still not possible to say that it has established a new standard in England or will 

end up being an outlier in the local case law.1307 

The judgment also contained some interesting arguments. For 

instance, when discussing the issue of the expectation of honesty in commercial 

relationships, Leggatt J said:1308 

“Importantly for present purposes, the relevant background against 

which contracts are made includes not only matters of fact known to the 

parties but also shared values and norms of behaviour. Some of these are 

norms that command general social acceptance; others may be specific 
 

1304 Morgan, “In Defence of Baird Textiles: A Sceptical View of Relational Contract Law,” 174; Stewart 
Macaulay, “The Real and the Paper Deal: Empirical Pictures of Relationships, Complexity and the Urge 
for Transparent Simple Rules,” in Implicit Dimensions of Contract: Discrete, Relational, and Network 
Contracts, ed. David Campbell, Hugh Collins, and John Wightman, International Studies in the Theory of 
Private Law (Oxford: Hart, 2003), 54. 
1305 Leggatt J., Yam Seng Pte Ltd. v International Trade Corporation Ltd., Bailii (England and Wales 
High Court of Justice 2013). 
1306 The case summary is based on Collins, “Is a Relational Contract a Legal Concept?,” 4. 
1307 Beale, Chitty on Contracts, 2018, vol. 1, paras. 14–014. 
1308 Leggatt J., Yam Seng Pte Ltd. v International Trade Corporation Ltd., Bailii paragraphs 134–135. 
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to a particular trade or commercial activity; others may be more specific 

still, arising from features of the particular contractual relationship. 

Many such norms are naturally taken for granted by the parties when 

making any contract without being spelt out in the document recording 

their agreement.  

“A paradigm example of a general norm which underlies almost all 

contractual relationships is an expectation of honesty.  That expectation 

is essential to commerce, which depends critically on trust. Yet it is 

seldom, if ever, made the subject of an express contractual obligation.  

Indeed if a party in negotiating the terms of a contract were to seek to 

include a provision which expressly required the other party to act 

honestly, the very fact of doing so might well damage the parties’ 

relationship by the lack of trust which this would signify.” 

This line of reasoning is remarkably similar to the arguments 

presented above to explain why contracts may end up being incomplete, and they also 

pave the way to argue that, sometimes, these unspoken expectations that surround a 

contract should be protected by the law. 

Would a similar outcome be reached if the contract being discussed 

were governed by the CISG? 

The CISG establishes a few cases where terms other than those 

expressly provided by the Convention itself are to be implied: Article 9(1), for instance, 

determines that “[t]he parties are bound by any usage (…) that they have established 

between themselves.”1309 Article 9(2) determines that  

“[t]he parties are considered, unless otherwise agreed, to have impliedly 

made applicable to their contract or its formation a usage of which the 

parties knew or ought to have known and which in international trade is 

widely known to, and regularly observed by, parties to contracts of the 

type involved in the particular trade concerned.” 

This provision is understood to cause “course of performance or 

course of dealing” to be incorporated into the contract through implication of a term, 

under the circumstances stated therein.1310 

Article 8(3) allows the “negotiations” to be used in order to determine 

“the intent of a party.” Whether this provision can be invoked to actually create a duty 

where no express term would suggest its existence is controversial, however.1311 

 
1309 Of course, Article 9(1) also mandates that practices “to which [the parties] have agreed” be 
incorporated into the contract as well. However, in this case, the practice is not really implied, as the 
parties would have agreed to include it in the contract. In this sense, see Gillette and Walt, The UN 
Convention on Contracts for the International Sale of Goods, 121. 
1310 Ibid., 128. 
1311 Ibid., 121. 
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Contrary to other international legal instruments such as the PICC, the 

PECL or the DCFR, the CISG does not contain rules that are explicitly aimed at the 

supplementation of gaps in the contract, as seen above. 

So, in order to determine what would be the applicable procedure to 

fill contractual gaps under the CISG, I propose that an assessment be done by following 

the structure of the reasoning adopted by the CISG-AC when issuing its Opinion No. 

10. 

Opinion No. 10 of the CISG-AC, as seen in Section 3.4.2, refers to 

whether a fixed sum penalty clause is acceptable under the CISG. The Opinion took the 

stance that whilst the CISG did not prohibit such clauses, a clause that were clearly 

unconscionable, unreasonable, excessive or disproportional should not stand under the 

Convention.1312 

The CISG itself, however, did not provide for a standard to determine 

how inequitable a clause must be to be considered illegal. This standard, therefore, had 

to be somehow derived from the Convention. In order to do so, a comparative method 

was applied. The Opinion described the approaches adopted, respectively, by the 

continental European legal systems and by the legal systems developed from a common 

law background, in order to establish whether it would be possible to find common 

ground between them. 

Opinion No. 10 does not refer to the concept of implication. In fact, 

although it is clear that the rational exercise carried out by the CISG-AC in Opinion No. 

10 is not implication in the stricter sense of the common law – because it was done in an 

abstract way and not in relation to a particular contract –, I submit that the method 

adopted in Opinion No. 10 can be helpful in determining when, and how, can a 

contractual term be implied under the CISG. So, I shall attempt to apply a similar 

approach regarding this matter. 

Filling contractual gaps with recourse to a general duty of acting 

honestly is not exactly a novelty in continental Europe legal systems and its derivates. 

The German Civil Code famously has a provision on its Article 242 

establishing a general duty of good faith as a generally stated duty of the parties when 

performing a contract (which is generalized in a doctrine called “Treu und 

Gleiben”).1313 Danish law is said to contain a similar principle, albeit not rooted in 

statutory law, under the doctrine of “god tro’s begrebet.”1314 The Italian civil code 

imposes a duty of good faith in contractual performance (Article 1,375).1315 The 

Spanish civil code has a provision that indicates that the binding effects of contracts are 
 

1312 CISG Advisory Council, “Opinion No. 10, Agreed Sums Payable upon Breach of an Obligation in 
CISG Contracts.” See, particularly, Section 4. 
1313 Camilla Baasch Andersen, “Good Faith? Good Grief!,” International Trade and Business Law Review 
17 (2014): 312. 
1314 Ibid., 313. 
1315 Ibid. 
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not limited to what has been “expressly agreed,” but also to “all consequences that, 

according to [the] nature [of the contract], conform to good faith, usages and the law” 

(Article 1,258). In France, the principle of “économie du contrat” often plays a similar 

role as that of contractual good faith in other systems.1316 

Elsewhere, the Brazilian civil code also imposes on the parties a duty 

to act in good faith in the formation as well as in the performance of the contract 

(Article 422). It has also been reported that Chinese contract law imposes duties of 

honesty and good faith in the exercise of rights and in the performance of 

obligations.1317 

It is generally accepted that in legal systems where such a duty is 

recognized, the courts will rely on it to supplement concluded contracts, by deriving 

duties that are not clearly stated in the agreements.1318 In France, this power is limited to 

situations where it can be argued that the parties intended a term to apply, “but 

neglected to actually mention it.”1319 

Among legal systems of common law background, good faith has 

made some inroads in the United States1320 (the UCC, particularly, contains a number of 

references to good faith, although the concept seems to have a weaker reach than its 

continental European homonym), and, to a lesser extent, in Canada,1321 Australia1322 and 

Singapore.1323 In England, however, the notion of identifying a general duty of good 

faith as being capable of creating specific contractual duties to the parties is said to face 

strong resistance.1324 

This could imply that there is no uniformity in the international setting 

allowing duties of honesty to be created. But here is where Yam Seng Pte Ltd. v. 

International Trade Corp. Ltd. is important: the case was clearly not decided by the 

application of a general nor a specific legal duty of good faith, but the obiter dictum in 

the decision showed that Leggatt J was probably ready to imply a term in the sense that 

there was a general duty to act with honesty, which, in turn, was powerful enough to 

create a specific duty to try to cause other distributors not to sell products under a 

 
1316 Schwenzer, Hachem, and Kee, Global Sales and Conctract Law, para. 26.66. 
1317 Bruno Zeller, “Good Faith - Is It a Contractual Obligation?,” Bond Law Review 15, no. 2 (2003): 216. 
1318 Schwenzer, Hachem, and Kee, Global Sales and Conctract Law, para. 26.66. 
1319 Ibid. 
1320 Beale, Chitty on Contracts, 2018, vol. 1, paras. 1–041. 
1321 Ibid. 
1322 Zeller, “Good Faith - Is It a Contractual Obligation?,” 215; Gopalan, “New Trends in the Making of 
International Commercial Law,” 166 cites a case where this principle was recognized by an Australian 
court under the influence of the PICC and the PECL. 
1323 Colin Liew, “A Leap of Good Faith in Singapore Contract Law,” Singapore Journal of Legal Studies, 
December 2012, 439. 
1324 Beale, Chitty on Contracts, 2018, vol. 1, paras. 1–039 states, more bluntly, that “the modern view is 
that, in keeping with the principles of freedom of contract and the binding force of contracts, in English 
contract law there is no legal principle of good faith of general application, although some authors have 
argued that there should be.” 
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certain price level, or at least a duty, imposed on the seller, to inform its inability to do 

so. 

Moreover, Schwenzer, Hachem and Kee, in their study of compared 

law, when addressing the issue of supplementation of contractual gaps, indicate that the 

courts of different traditions adopted different approaches to solve the same problem: 

good faith is the preferred method in civil law systems, while implication of terms is the 

preferred method in common law systems.1325 The Yam Seng case may perhaps 

illustrate the similarities between these two approaches – not in the manner of 

reasoning, but in its practical effects. 

Implication of terms is classically described as a process where the 

court recognizes a term that had been agreed by the parties, only not explicitly.1326 In 

this sense, implying a term it is not seen as a creative exercise; it would be more like an 

exercise of investigating the intentions of the parties to discover a term that they have 

agreed, but might have not properly recorded. In time, there has been a standardization 

of implied terms, including cases where statutory law dictates that certain terms are to 

be implied in the absence of express agreement.1327 The SGA, for instance, contains 

provisions describing terms that are to be implied in sales contracts (see, particularly, 

Sections 12-16). However, implied terms other than those incorporated to the statutes 

can be derived from the wording of the contract and the circumstances surrounding 

it.1328 

Generally, a court will only imply a term in a contract if the following 

requirements are met: (i) the term is “reasonable and equitable;” (ii) it is “necessary to 

give business efficacy to the contract;” (iii) it must be “so obvious that it ‘goes without 

saying;’” (iv) it must be capable of being clearly expressed; and (v) it must “not 

contradict any express term of the contract.”1329 

Going back to the CISG, it has already been mentioned that the 

Convention does not contain a rule indicating clearly that the parties are under a duty to 

act in good faith – implied or otherwise – in the contracts governed by it. The legislative 

history favors the narrative in the sense that the legislators of the CISG consciously 

chose not to include a general duty of good faith in the CISG.1330 An explicit duty of 

 
1325 Schwenzer, Hachem, and Kee, Global Sales and Conctract Law, para. 26.67. 
1326 Beale, Chitty on Contracts, 2018, vol. 1, paras. 14–003. 
1327 Ibid. 
1328 Ibid., vol. 1, paras. 14–005. 
1329 Schwenzer, Hachem, and Kee, Global Sales and Conctract Law, para. 26.68. See also, for reference, 
§204 of Restatement (Second) of Contracts: “Supplying an Omitted Essential Term. When the parties to a 
bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a 
determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the 
court.” 
1330 Perales Viscasillas, “Interpretation and Gap-Filling under the CISG,” 10; María del Pilar Perales 
Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre 
Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” in La Rebus Sic Stantibus 
En Tiempos de Pandemia: Análisis General e Impacto Por Sectores Económicos (Valencia: Tirant lo 
Blanch, in press), sec. 4. 
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good faith was considered, but the final compromise ended up being in the sense that 

good faith would only be mentioned as a rule of interpretation of the Convention itself 

(in Article 7(1)).1331 Commentators and courts have argued, on different grounds, that 

the Convention does impose such duty.1332 Common criticism from opponents to this 

idea is in the sense that there is no clear definition of what the content of such duty 

is.1333 There is also a middle ground: Professor Andersen argues that since a truly 

transnational concept of good faith cannot be realistically achieved, it would be better 

(if not practical) to abstain from using it altogether.1334 

Moreover, although there are certainly specific instances where the 

Convention does impose duties of cooperation, such as Article 32(3) (providing for the 

duty to disclose information needed for enabling the other party to hire insurance) and 

Article 77 (imposing the duty to mitigate damages), there is no rule in the CISG that 

clearly imposes a general duty of cooperation. Some argue that Article 80 CISG would 

be such rule,1335 but it is submitted that the better construction of this provision is that it 

only bars any claims that the aggrieved party would otherwise have against the 

defaulting party as a result of the breach.1336 It does not go as far as to impose on the 

other party a claim for damages resulting from the non-performance of the cooperative 

behavior,1337 nor is it a source of an obligation to behave in a way to ensure the 

counterparty the benefit of the bargain – it only ensures that a party cannot benefit from  

the consequences of a non-performance caused by herself. Properly interpreted, the 

underlying assumption is that, for Article 80 to apply, the aggrieved party already had to 

be under a duty, or a burden, or at least a reasonable expectation, to cooperate.1338 If this 

is so, this duty is not actually created by the rule of Article 80. 

 
1331 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 131. 
1332 Zeller, “Good Faith - Is It a Contractual Obligation?,” 220; Perales Viscasillas, “Interpretation and 
Gap-Filling under the CISG,” 10. For an interesting case discussing this issue and reaching the same 
conclusion, see Alexander Foerster, Christopher Moger, and Sigvard Jarvin, Petro-Chem v. Pangang, 
Pace Law School Institute of International Commercial Law (ICC 2014). The award cites prior ICC case 
law adopting a similar understanding. 
1333 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 131. 
1334 Sean Thomas and Camilla Baasch Andersen, “O Que é Tão Bom Na Boa-Fé? Uma Exposição 
‘advogado Do Diabo’ de Pontos de Vista Conflitantes Sobre a Utilidade Da Boa-Fé Nas Vendas 
Transacionais Modernas,” in A Convenção de Viena Sobre Contratos de Compra e Venda Internacional 
de Mercadorias, ed. Sílvio de Salvo Venosa, Rafael Villar Gagliardi, and Eduardo Ono Terashima (São 
Paulo: Atlas, 2015), 191; Baasch Andersen, “Good Faith? Good Grief!,” 319. 
1335 Thomas Neumann, The Duty to Cooperate in International Sales: The Scope and Role of Article 80 
CISG, Beiträge Zum Internationalen Wirtschaftsrecht 11 (München: Sellier, 2012), 113. 
1336 Ingeborg Schwenzer, “Commentary to Articles 79-80,” in Commentary on the UN Convention on the 
International Sale of Goods (CISG), ed. Ingeborg Schwenzer, 4th ed. (Oxford: Oxford University Press, 
2016), commentary to Article 80, para. 9. 
1337 Kropfitsch, Dr., Propane case (CLOUT Case 176), 13 CLOUT illustrates the situation well. In this 
case, a sale of propane gas, the seller failed to inform to the buyer the loading port and, as a result, the 
buyer refused to obtain a letter of credit for the payment of the price. The court ruled that the failure of 
the seller to provide information that was necessary for the performance of an obligation by the buyer 
meant that the latter was not at fault for subsequent non-delivery of the contractual goods. 
1338 Yesim M. Atamer, “Commentary to Articles 79-80,” in UN Convention on Contracts for the 
International Sale of Goods (CISG), ed. Stefan Kröll, Loukas Mistelis, and María del Pilar Perales 
Viscasillas, 2nd ed. (Munich: C. H. Beck, 2018), 1083. 
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At first, then, the differences between common law and civil law 

systems seem unreconcilable, and the lack of specific provisions in the CISG in this 

regard would make matters even more difficult. It is submitted, however, that even if 

these differences cannot be resolved, they could perhaps be circumvented. 

In the civil law tradition, contractual gap filling is a task associated 

with interpretation and, more specifically, with the category of supplementary 

interpretation (in Spanish, “interpretación integrative;” in Portuguese, “interpretação 

integrativa”).1339 The method begins by looking into the contractual category: the gaps 

in the contract are filled with provisions that are expected to be found in the type of 

contract being integrated. This is very similar to the notion of implication “in law” 

typical in systems of common law tradition.1340 If this is unfruitful, “the 

supplementation continues with the consequences deriving from the principle of good 

faith, the usages, the practices, the general principles of the law and the equity.”1341 

It is probably an impossible quest to define what good faith really 

means and what is its precise legal content.1342 There is at least some level of consensus, 

however, on the fact that one of the legal functions of good faith is to serve as a 

guideline in promoting supplementary interpretation. Some authors even see a 

conflation between the notion of supplementary interpretation and the notion of good 

faith, in its function of facilitating the identification of implicit contractual duties.1343 

Objective good faith (which is used as an equivalent or at least an approximation to the 

German notion of Treu und Glauben) is said to allow judges to “elaborate implicit 

norms”1344 where express legal norms cannot be found. The supplementation on the 

grounds of good faith should only occur, therefore, when the statutory law does not 

offer a solution for the case. Good faith, when applied to supplement a gap, should 

operate to qualify behaviors that, albeit not expressly reached by the law or the contract, 

must be addressed in order to “safeguard” the “contractual fattispecie and [the] full 

production of effects corresponding to the contractual program objectively posed.”1345 

In other words, the objective of such integration would be to rectify any gaps existing 

between the “contractual instrument” (i.e., the document through which the parties have 

formalized their agreement) and the “legal transaction instrumentalized” (i.e., the “real” 

 
1339 Muñoz Lopez, Modern Law of Contracts and Sales in Latin America, Spain, and Portugal, 263 
mentions the lexical equivalence between the English term “supplementation” and the Spanish term 
“integración.” It is submitted that the equivalence can safely be extended to the Portuguese term 
“integração.” 
1340 Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC) commentary to Article 4.8, para. 7-9. 
1341 Muñoz Lopez, Modern Law of Contracts and Sales in Latin America, Spain, and Portugal, 265. 
1342 Baasch Andersen, “Good Faith? Good Grief!,” 313. 
1343 Judith Martins-Costa, A Boa-Fé No Direito Privado: Critérios Para a Sua Aplicação, 2nd ed. (São 
Paulo: Saraiva, 2018), sec. 60.1. 
1344 Ibid., sec. 60.2. 
1345 Ibid. This is a free translation, with slight adaptations, from the following sentence: “A boa-fé atua 
integrativamente diante da necessidade de qualificar esses comportamentos, não previstos, mas essenciais 
à própria salvaguarda da fattispecie contratual e à plena produção dos efeitos correspondentes ao 
programa contratual objetivamente posto.” 
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transaction that the parties have agreed upon).1346 In this context, the specific duties 

derived from objective good faith must be individualized in accordance with the specific 

transaction that the parties have reflected in the contract, but, more abstractly, will 

usually fall within one or more of the following three categories: (i) duties of 

cooperation; (ii) duties of information; and (iii) duties of protection of the interests of 

the other party(ies).1347 It is submitted that (ii) and (iii) are, essentially, subcategories of 

(i). 

It is also submitted that there is a remarkable similarity between the 

criteria adopted when implying terms in common law systems and the criteria argued in 

applying good faith as a guideline when supplementing gaps in civil law systems (to the 

extent, of course, that the position of the cited authors can be generalized to all common 

law systems1348). If we revisit the requirements for the implication of terms in common 

law systems mentioned above, the only difference is that there is a requirement that is 

perhaps more firmly stated in common law in the sense that the implied term be 

“necessary to give business efficacy to the contract.” From what is possible to derive 

from the discussion above, in the civil law systems, the business efficacy is more an 

objective to be sought than a requirement of the term that is to be supplied (or implied). 

In practice, however, the results are not likely to be materially different. 

Continuing with the application of the comparative method in search 

of a truly ‘international standard for supplementation of gaps,’ it is important to look 

also at international uniform law. In the international setting, the PICC, the PECL and 

the DCFR offer (different) solutions for the issue of filling contractual gaps. 

The PECL (6:102) simply state that 

“[i]n addition to the express terms, a contract may contain implied terms 

which stem from (a) the intention of the parties, (b) the nature and 

purpose of the contract, and (c) good faith and fair dealing.”  

This provision contains an interesting combination: it adopts the 

approach of implication of terms, but in doing so, prescribes that “good faith and fair 

dealing” are parameters to be observed. 

The DCFR contains a slightly lengthier provision at II 9:101(2), (3) 

and (4), also adopting the mechanic of implying terms: 

“(2) Where it is necessary to provide for a matter which the parties have 

not foreseen or provided for, a court may imply an additional term, 

having regard in particular to: (a) the nature and purpose of the 

 
1346 Ibid., sec. 60.3. 
1347 Ibid., sec. 61.2. 
1348 Schwenzer, Hachem, and Kee, Global Sales and Conctract Law, para. 26.66 suggests that this is a 
reasonable assumption, but of course there will be differences among different legal systems and even 
within specific legal systems. 
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contract; (b) the circumstances in which the contract was concluded; and 

(c) the requirements of good faith and fair dealing. 

(3) Any term implied under paragraph (2) should, where possible, be 

such as to give effect to what the parties, had they provided for the 

matter, would probably have agreed. 

(4) Paragraph (2) does not apply if the parties have deliberately left a 

matter unprovided for, accepting the consequences of so doing. 

Compared to the PECL, the DCFR imposes an additional requirement 

that the circumstances in which the contract was concluded be considered,1349 and a 

more definite mandate in the sense that regard is given to the intentions of the parties, as 

any implied term must “give effect to what the parties, had they provided for the matter, 

would probably have agreed.” Once more, therefore, implication is adopted as the 

method of supplementation, but good faith and fair dealing are mentioned as parameters 

in so doing. 

The PICC are said to follow a classic civil law pattern, as opposed to 

the PECL and the DCFR.1350 However, it is interesting to notice that the relevant 

provision (Article 4.8) is indeed very similar to the ones found in the PECL and in the 

DCFR: 

“(1) Where the parties to a contract have not agreed with respect to a 

term which is important for a determination of their rights and duties, a 

term which is appropriate in the circumstances shall be supplied.  

“(2) In determining what is an appropriate term regard shall be had, 

among other factors, to (a) the intention of the parties; (b) the nature and 

purpose of the contract; (c) good faith and fair dealing; (d) 

reasonableness.” 

It is true that there is no reference to ‘implication’ in the PICC. The 

PICC speak, instead, of supplementation. From a semantics perspective, the choice of 

vocabulary suggests a relevant difference: implying a term, on face value, means 

finding a term that had been agreed, only not explicitly. Taken at its most natural 

meaning, to supply an omitted term means to provide a term where no term was agreed. 

So, implying or supplying might be seen as ‘opposite’ approaches to the issue of terms 

that are not visibly there. 

When one looks at the requirements, however, the initial impression 

fades away: in accordance with paragraph (2), when supplying the appropriate term, the 

aspects that must be considered are very similar to those found in the PECL and in the 

DCFR: the intention of the parties, the nature and purpose of the contract, good faith 

and fair dealing, and reasonableness. There is no reference in the PICC to the 

 
1349 Ibid., sec. 26.69. 
1350 Ibid. 
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circumstances of the conclusion of contract mentioned in the DCFR, but it can be very 

difficult to dissociate these circumstances from the intention of the parties, on one side, 

and the nature and purpose of the contract, on the other side. In practice, therefore, it is 

hard to imagine that the application of one or other rule would lead to substantially 

different solutions for the same issue. 

The similarities between both approaches become even clearer when 

we examine Article 5.1.1 and 5.1.2 PICC. Article 5.1.1 states that “[t]he contractual 

obligations of the parties may be express or implied,” whereas Article 5.1.2, which 

contains the sources of “implied obligations,” indicate that they “stem from (a) the 

nature and purpose of the contract; (b) practices established between the parties and 

usages; (c) good faith and fair dealing; (d) reasonableness.” 

There are remarkable parallels between the rule of Article 4.8 and the 

rule of Articles 5.1.1 and 5.1.2, particularly regarding the rules for the determination of 

supplementary terms in the case of Article 4.8 and the rules for the implication of 

obligations in Article 5.1.2. Specifically, the rule of Article 5.1.2 does not mention the 

necessity of observing “the intention of the parties,” but the omission can be explained 

by the fact that, if one speaks of implied terms in the strict sense, it is presumable that 

the parties will have agreed (albeit impliedly) upon these terms. In this context, 

reference to the intention of the parties would be redundant. Instead, the rule of Article 

5.1.2 mentions “practices established between the parties and usages,” which, in turn, 

are not mentioned on Article 4.8. The lack of reference to such practices in Article 4.8, 

however, is probably irrelevant, considering that Article 1.9 already establishes, in a 

general manner, that the parties are bound to any practices established between 

themselves, as well as to any usages to which they have agreed (Article 1.9(1)) and to 

any usage that is widely known to and regularly observed in the international trade by 

parties in the particular trade concerned (except where the application of such a usage 

would be unreasonable) (Article 1.9(2)). If such usage exists, strictly speaking, the 

recourse to a supplied term would not even be necessary. 

Whilst the existence of a separate Article 5.1.2 concerning implication 

of obligations could also be used to argue that the case of a supplied term is different 

from the case of an implied term, the examination of each rule makes this argument 

hard to sustain. The opinion of commentators seems to coincide in that these articles 

refer to the same situation and therefore operate interchangeably.1351 It has been 

advanced that the reason why both coexist is to accommodate different legal traditions 

within a same set of rules, as Article 4.8 emulates the notion of “supplementary 

interpretation,” more familiar to civil law systems.1352 This is perhaps not entirely 

precise, since, as seen, the American Restatement (Second) of Contracts provide for the 

 
1351 Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC) commentary to Article 4.8, para. 7. 
1352 Ibid. commentary to Article 4.8, para. 7-9. 
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‘supplementation’ of the contract1353 instead of speaking of implication of terms. It has 

also been said that Article 4.8 would be equivalent to situations where a term is 

“implied in fact,” whereas Article 5.1.2 would constitute a rule more akin to the 

common law notion of a term “implied in law.”1354 The difference between both 

categories in English law is that a term implied in fact is implied because it is necessary 

to give the contract the meaning that the parties intended it to have, whereas a term 

implied in law is a term that the law considers “a necessary incident” to a class of 

contractual relationships (in this context, as mentioned above, the law will already 

contain rules that will apply if the parties do not exclude it; they will be implied in law 

as being part of the contract).1355 However, such distinction makes little sense in the 

context of the PICC, which do not contain rules applicable to specific contractual 

types.1356 

Let us proceed, then, with the plan of mirroring the rational structure 

of the CISG-AC Opinion No. 10 and try to draw some sort of synthesis from the 

preceding paragraphs. 

It is submitted that the following “international principles” can be 

identified as sufficiently universal so as to be applied to fill contractual gaps in contracts 

governed by the CISG: 

1. The contract must contain at least the essential elements so that it 

can be considered to have been validly concluded. This determination depends on an 

assessment that will take into account primarily the rules of the CISG pertaining to the 

formation of the contract, but will also require an evaluation pursuant to the rules of the 

otherwise applicable domestic law (in particular, the rules regarding validity, by 

operation of Article 4 CISG). 

2. If the contract does not offer a solution for a specific issue that 

presents itself to the parties, the material rules of the Convention should be the primary 

source of supplementation. If the Convention does not offer a solution, then regard is to 

be given to the practices that the parties have established between themselves (as per 

Article 9(1) and 8(3)), and the usages that the parties knew or ought to have known and 

which are widely known to, and regularly observed by, parties to contracts of the type 

involved in the particular trade concerned, in the context of international trade (Article 

9(2)). 

 
1353 Joseph M. Perillo, “Editorial Remarks on the Manner in Which the Unidroit Principles May Be Used 
to Interpret or Supplement Article 8 of the CISG,” in Review of the Convention on Contracts for the 
International Sale of Goods (CISG) - 2002-2003, ed. Michael Maggi (The Hague: Kluwer Law 
International, 2004), 193. 
1354 Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC) commentary to Article 4.8, para. 7-9. 
1355 Beale, Chitty on Contracts, 2018, vol. 1, paras. 14–004. 
1356 Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC) commentary to Article 4.8, para. 9. 
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3. If a solution still cannot be found, an appropriate term is to be 

sought not in domestic law, but in observing the following factors: (i) the term must be 

necessary (i.e., it is not sufficient that the term would merely be reasonable) in order to 

give effect to the intention of the parties, meaning that a term should only be provided if 

it is necessary to close a gap between the transaction described in the contractual 

instrument and the transaction that the parties actually wanted to enter into when they 

made the contract; (ii) the term must be clearly appropriate when taking into 

consideration the circumstances at the time of the formation of the contract, the nature 

and the purpose of the contract from the standpoint of the parties; (iii) the term must be 

obvious, reasonable and equitable within the particular circumstances of the case. 

Finally, the assessment of whether these requirements are met must be 

done having in mind, as much as possible, a culturally neutral approach: recourse to 

domestic law should be avoided not only in determining what are the requirements 

applicable in the gap-filling process, but also in interpreting the requirements 

themselves. 

By sticking to these requirements, it is submitted that a uniform 

approach can be favored, without the need to resolve any conceptual disputes involving 

the differences between implication and supplementation, and, particularly, without the 

need of debating whether objective good faith (or its equivalents, such as the German 

Treu und Glauben) is – or is not – a source of specific contractual duties under the 

Convention. 

Good faith in civil law systems, as seen, is generally recognized as 

serving as an instrument for the identification of specific duties even if the parties have 

not expressly agreed upon them.1357 A duty to cooperate is commonly identified as one 

of the specific duties that may be derived from the general duty of good faith. The exact 

content of the duty depends on the specificities of the case, but in any case, it must be 

well-limited and well-defined: it must consist of a duty to behave in a concrete way, to 

the extent necessary so that the transaction that the parties initially intended to make is 

fully realized. The parameter to establish the reach of the duty, therefore, is the business 

purpose of the parties, and the duty is limited to whatever is strictly necessary to realize 

this purpose.1358 

In countries of common law tradition, an implied duty to cooperate is 

not unheard of. However, it was usually understood to be limited to situations where 

cooperation was strictly necessary so that an obligor would be able to perform its 

obligation.1359 Therefore, there exists no general implied duty of cooperate in order to 

grant to the other party the benefit of the contract. What the Yam Sen Pte case showed 

 
1357 Muñoz Lopez, Modern Law of Contracts and Sales in Latin America, Spain, and Portugal, 270–71. 
1358 Martins-Costa, A Boa-Fé No Direito Privado: Critérios Para a Sua Aplicação, para. 62.2. 
1359 John Carter, The Construction of Commercial Contracts (Oxford: Hart, 2013), paras. 3–30. 
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is that such an expanded duty of cooperation can be implied in particular contracts if the 

circumstances so allow.1360 

Finally, it is also important to state that the PICC, the PECL and the 

DCFR, aside from containing rules on the implication or supplementation of terms, also 

contain rules providing for a general duty to cooperate (PICC, Article 5.1.3; PECL, 

Article 1:202; DCFR, III 1:104).1361 In a contract where at least one of these instruments 

is deemed to be applicable, therefore, implication or supplementation for the specific 

purpose of establishing the existence of such a duty to the parties would not be 

necessary, as the rule already exists. The fact that they all provide for such a duty, in the 

context, is also an indicative that a duty to cooperate can be said to be an internationally 

accepted principle when it comes to international contracts.1362 Therefore, even in 

contracts where only the CISG applies, there would be no a priori impediment for such 

a duty to be implied or supplied under the Convention itself, if the factual circumstances 

so allow. The circumstances are relevant: they must be such that the duty to cooperate is 

necessary to give the transaction the effect that the parties intended it to have when they 

made the contract. 

So, to conclude, it is submitted that the CISG would allow a term such 

as the one discussed in Yam Seng Pte Ltd. v International Trade Corp Ltd. to be implied 

or supplied. 

Last, as hinted above, some duties that would typically be implied or 

supplied if these requirements were to be observed are already consecrated in the 

Convention as express rules of law. Duties such as the duty to disclose information 

needed for enabling the other party to hire insurance (Article 32(3)), the duty to mitigate 

damages (Article 77), or the duty under Article 80, that could be articulated as a duty 

‘not to obstruct the performance of the other party’s obligations,’ are typical examples 

of duties of cooperation that sometimes are not expressly provided neither in the 

contract nor in domestic law, but would be imposed as a result of interpretative 

principles such as good faith. In a contract governed by the CISG, of course, the fact 

that these duties are already provided for in explicit rules renders such interpretative 

efforts unnecessary. 

Finally, as mentioned, the issue of contracts in need of gap filling is 

not exclusive to long-term contracts. It is submitted that implication of a term imposing 

a duty to cooperate can also occur in spot or short-term contracts. The difference is that 

in shorter-term contracts, it will usually be much more difficult to argue that a duty to 

 
1360 Beale, Chitty on Contracts, 2018, vol. 1, paras. 14–014. 
1361 The PLACL, interestingly, does not contain a similar provision. 
1362 Perales Viscasillas, “El Derecho Uniforme Del Comercio Internacional: Los Principios de Unidroit 
(Ámbito de Aplicación y Disposiciones Generales),” 241 sheds light on the fact that good faith is widely 
accepted in the international commercial law, but not so in domestic laws. It is also more likely to be 
recognized as such in arbitrations than by state courts. See Gopalan, “New Trends in the Making of 
International Commercial Law,” 161. 
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cooperate was necessary to give effect to the bargain that the parties had actually 

wanted to make. 

3.6.4 “Agreements to agree” under the CISG and the PICC 

When the parties are expected to perform obligations over an extended 

period of time, it is often impossible for the parties to foresee every fact that might 

affect the performance of the contract. The parties often sense this incapability and 

choose to describe their obligations in more “broad, flexible terms,” designed “to enable 

the parties to adjust their bargain to meet changing circumstances.”1363 

More concretely, it is relatively common in longer-term contracts for 

the supply of goods that contractual terms are left open to be negotiated at some point in 

the future, after the contract is already in force for a while. Long-term agreements for 

the supply of petroleum and natural gas are known for containing provisions such as 

‘price revision’ or ‘price reopener’ clauses that fit the description well. In the common 

law tradition, these agreements are known as agreements to agree.1364 

This is not the same as agreeing that a certain parameter of the 

transaction is going to be simply determined at a later point in time, based on some 

objective reference value (e.g., that the price is going to be based on the prevailing 

market price on a certain date). Certain terms provide for a mutual duty to negotiate on 

a specific aspect of the transaction. A more concrete example of such a clause, referring 

to the delivery period of a commodity-type good, was discussed in an English case, 

MRI Trading AG v. Erdenet Mining Corporation LLC. The case referred to a contract 

for the supply of copper concentrates1365 that contained, among others, the following 

clauses:1366 

“6. Dispatch 

“6.1. Shipping schedule shall be agreed during [a certain period of 

time].  

“9. Deductions  

“9.1. Treatment Charge shall be agreed between buyer and seller during 

[a certain period of time].  

“9.2. Refining charge shall be agreed between buyer and seller during [a 

certain period of time].” 

Contracts containing provisions such as this have generated debate for 

some decades among common law scholars. The concern stems from the fact that 

 
1363 McKendrick, “The Regulation of Long-Term Contracts in English Law,” 305. 
1364 Skeet, “Bridging the Gap: English Courts Uphold Enforceability of Long-Term Commodity Supply 
Contracts.” 
1365 The following summary is based on ibid. The details were taken directly from the judgment. 
1366 The following is an adaptation of actual contract clauses cited on Lord Justice Pill, Lord Justice 
Tomlinson, and Lord Justice McCombe, MRI Trading AG v. Erdenet Mining Corporation LLC, 1 
Lloyd’s Rep. 
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common law requires certainty of terms so that the agreement can be deemed as 

enforceable, and there is a risk that terms such as those cited above might be considered 

too open to be enforceable.1367 

In the referred case, judged in 2013, the contract from which the 

clauses cited above have been quoted1368 was deemed by an English court to be 

enforceable. This, in itself, was remarkable, considering that English courts usually 

refuse to enforce contracts containing clauses imposing mandatory negotiations or a 

duty not only to negotiate, but also to reach an agreement.1369 Indeed, the enforceability 

of the terms reproduced above was only recognized because several circumstances were 

simultaneously found in the contract under discussion. 

The contract sub judice had already given rise to a dispute before, 

which had been settled after an arbitration procedure. The settlement agreement 

provided that the goods were to be delivered in three shipments, to be made under three 

separate contracts. The seller performed the two first contracts, but refused to perform 

the third, arguing that the parties had failed to reach an agreement on a term that was 

left for future negotiation. The disputed clauses were clauses 6.1, 9.1 and 9.2, already 

reproduced above. 

The claim was initially resolved through an arbitration conducted 

under the LME Arbitration Rules. The arbitral tribunal argued that the terms left open 

for future agreement were material ones, and not mere details: it noted that the treatment 

charge and the refining charge (the object of one of the disputed clauses) were important 

matters during a negotiation of concentrates, as their value could represent “around 

$200,000-$300,000” in a contract for an aggregate value of around $10 million. 

Likewise, the shipping details were also “not a matter of detail,” as they had to 

“conform to the ultimate requirements of the final end-user.” The fact that these terms 

were left open was decisive for the tribunal to rule that, in absence of agreement, “no 

contract [came] into existence,” thus dismissing the buyer’s claim. The tribunal cited 

authority in the sense that agreements that are too uncertain to be legally binding should 

not be enforced.1370 

The buyer appealed and the judge overturned the arbitral award. Seller 

appealed but the court of appeal upheld the first instance decision. 

Commentators reported surprise towards the decision, as the position 

initially adopted by the arbitral tribunal would reflect a “standard industry view” in the 

sense that, when the parties agree to agree, but an agreement is not reached, the contract 

 
1367 The enforceability of such clauses was the very issue debated on ibid.; see also Skeet, “Bridging the 
Gap: English Courts Uphold Enforceability of Long-Term Commodity Supply Contracts”; and 
McKendrick, “The Regulation of Long-Term Contracts in English Law,” 305. 
1368 Lord Justice Pill, Lord Justice Tomlinson, and Lord Justice McCombe, MRI Trading AG v. Erdenet 
Mining Corporation LLC, 1 Lloyd’s Rep. 
1369 Beale, Chitty on Contracts, 2018, vol. 1, paras. 1–047. 
1370 Lord Justice Pill, Lord Justice Tomlinson, and Lord Justice McCombe, MRI Trading AG v. Erdenet 
Mining Corporation LLC, 1 Lloyd’s Rep. paragraph 16. 
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is terminated and no further performance of the parties is expected.1371 But, as 

mentioned before, the enforceability of the clause was only granted because the first 

instance judge and the court of appeal, upon analyzing the contract and its 

circumstances, found a very specific combination of factors that convinced them that 

the “bargain should be upheld.” 

The following factors seem to have played an important role to 

determine the outcome of the decision: 

First, the fact that the wording of the contract implied that the parties 

wanted it to be binding, even though important terms were left open for future 

agreement. This was based on the terminology adopted in the description of other 

obligations of the parties, where phrases such as “shall sell” and “agrees to sell” were 

used. In this regard, the circumstance that the remaining obligations were described in 

certain terms, and that the parties had provided for disputes to be resolved by “a market 

tribunal” (i.e., the LME arbitration), a mechanism (or, in the words of the court, 

“machinery”) that would be suitable to supplement the contractual terms in the event 

that the parties failed to reach agreement.1372 

Then, there was the fact that the contract was entered into to be 

performed over a long period of time, rendering it justifiable that certain terms were left 

to be agreed in the future,1373 and that it resulted from the settlement of a prior dispute, 

in which the buyer had accepted the three shipments as a compromise to end the 

original claim. This meant that, in the bigger picture, the seller had already benefitted in 

advance from the bargain it now wanted to walk away from. The implication was that 

by recognizing that the third installment of the contract was unbinding upon the parties, 

the court would modify (the first instance judge actually used the word “destroy”) the 

arrangement sought by the parties, rather than preserve it. It is also important to note 

that the settlement agreement was only taken into account because the separate 

agreement calling for performance in 2010 (the contract that was actually in dispute) 

contained an “entire agreement” clause, but that a provision expressly saved the 

settlement agreement from the effect of such clause (a fact that had been apparently 

overlooked by the arbitral tribunal).1374 

The court of appeal then upheld the finding of the first instance judge, 

who implied a term pursuant to which the court would determine a “fair, market or 

reasonable” price to supplement the lack of agreement of the parties on the point. 

The judgment relied heavily on a prior 2001 decision made in the 

context of the Mamidoil-Jetoil Greek Petroleum Company SA v. Okta Crude Oil 

 
1371 Skeet, “Bridging the Gap: English Courts Uphold Enforceability of Long-Term Commodity Supply 
Contracts.” 
1372 Lord Justice Pill, Lord Justice Tomlinson, and Lord Justice McCombe, MRI Trading AG v. Erdenet 
Mining Corporation LLC, 1 Lloyd’s Rep. paragraphs 19–22. 
1373 Ibid., para. 21. 
1374 Ibid., para. 14. 
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Refinery AD case.1375 I shall not discuss this case in the present work because the 

contract to which it referred was a not a sales contract – the obligation of the contractor 

was to receive crude oil from a vessel, store it and, later, load it on rail wagons. That it 

was relied upon by the judgment previously discussed is intimately related to the 

circumstance that such contract was entered into for a relatively long period of time (the 

contract had been entered into in 1993 and it was not until 1999 that the dispute that led 

to litigation would arise). 

Having said so, there are a few interesting conclusions that can be 

drawn from the analysis of the MRI Trading v. Erdenet Mining Corp case. 

In no particular order, one such conclusion is that the whole notion 

that contracts for the sale of commodities are easily terminated under English law may 

be an incomplete assessment of the real situation. We have already seen that there is a 

tendency to relativize the termination rights even in contracts that are not necessarily 

identified as long-term contracts. Now, we can argue that in long-term contracts and in 

complex transactions, even contractual terms that, at first sight, might seem excessively 

vague and uncertain, can, because of the particularities of the transaction, be 

exceptionally considered as enforceable.1376 More specifically, even clauses containing 

agreements to agree can be enforced, provided that the language of the contract allows 

the court to determine that the intention of the parties was that the contract would be 

binding upon them, and that there is a way to resolve the dispute, either because the 

parties have provided for a “machinery” (i.e., procedural provisions) that allow the court 

to supplement the contractual term that should have been agreed, or because even in 

case of failure of such machinery, the court finds that it is possible for the court itself to 

imply a term that will allow for the contract to be upheld. 

The MRI Trading v. Erdenet Mining Corp case seems not to be an 

aberration within English law. In 1997, many years before the case and even a few years 

before the Mamidoil case, Professor Ewan McKendrick wrote a piece about the 

regulation of long-term contracts in English law, where he concluded that, albeit new 

law did not seem necessary in order to specifically address long-term contracts, it was 

necessary that the English courts were “aware of the reasons why parties to long-term 

contracts express their obligations in broad, flexible terms” and gave effect to those 

clauses, instead of declaring them “unenforceable on the ground of uncertainty or 

vagueness.”1377 His lessons now seem remarkably prescient. 

 
1375 Lord Justice Schiemann, Lord Justice Rix, and Sir Ronald Waterhouse, Mamidoil-Jetoil Greek 
Petroleum Company SA v Okta Crude Oil Refinery AD [2001] EWCA Civ 406, 2 Lloyd’s Rep 76 
(England and Wales Court of Appeal 2001). 
1376 Indeed, in the judgment, it was expressly remarked that the general rule on the sense that an 
agreement to agree is not enforceable was not set aside. The court only recognized that, in the 
circumstances, that particular provision should be enforced. See Lord Justice Pill, Lord Justice 
Tomlinson, and Lord Justice McCombe, MRI Trading AG v. Erdenet Mining Corporation LLC, 1 
Lloyd’s Rep. paragraph 10. 
1377 McKendrick, “The Regulation of Long-Term Contracts in English Law,” 305; 333. 
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In the United States, a remarkable statutory exception to the rule of 

unenforceability of agreements to agree is precisely the possibility of the parties leaving 

the contractual price to be agreed in the future. This case is expressly regulated in the 

UCC, § 2-305(1)(b), which grants the court powers to determine the price (that should 

be a “reasonable price at the time for delivery”) if “the price is left to be agreed by the 

parties and they fail to agree.” 

Although this provision seems to have been generally adopted by 

many states, some American courts have been reluctant to apply the rule. On Interstate 

Plywood Sales Co. v. Interstate Container Corp.,1378 the parties had stipulated that the 

price was to be agreed and, in the absence of agreement, that a price would be assessed 

in accordance with a formula involving the prices published by five mills. At a certain 

point, the parties could not reach an agreement, but the five-mill contractual mechanism 

had become unworkable because some of the mills had gone out of business, and others 

did not publish prices. The court held that the contract was unenforceable because the 

price “cannot be supplied by the court.” This, in spite of indications that the parties did 

intend “an ongoing contractual relationship.” White and Summers, when commenting 

on the case, noted that, at that time, the UCC was not yet in force in California, but if it 

was, § 2-305 should have been applied and a reasonable price should thus have been 

supplied.1379 

On Alter & Sons, Inc. v. United Engineers & Constructors, Inc.,1380 

the court found that a contract had been validly concluded, pending future agreement 

regarding the price. However, the buyer cancelled the contract without valid 

justification before receiving the goods, but after they had already been dispatched by 

the seller. Since the goods were customized equipment that had no available market 

price and could not be readily resold, the court, instead of finding the price, awarded 

damages to the seller corresponding to the profit that it anticipated, which were 

considered “reasonable and normal,” plus incidental damages corresponding to costs 

that it had incurred when performing its obligations, such as shipping (as the goods had 

already been dispatched to the buyer when the contract was cancelled), labor costs of 

suppliers, reclamation and restorage of the equipment. 

A similar situation occurred on Stewart & Stevenson Services, Inc. v. 

Enserve, Inc.1381 Buyer (Stewart & Stevenson) and seller (Enserve) made a contract for 

the sale of 50 design pumps. The price of the first ten pumps was fixed, but the price of 

the remaining pumps was to be negotiated between seller and buyer after a cost analysis 

 
1378 Orr, Circuit Judge, Hamley, Circuit Judge, and Browning, Circuit Judge, Interstate Plywood Sales 
Company v. Interstate Container Corporation, 331 Federal Reporter, Second Series 449 (U.S. Court of 
Appeals 9th Circuit 1964). 
1379 James J. White and Robert S. Summers, Uniform Commercial Code, 6th ed. (Saint Paul: West, 2010), 
172. 
1380 Alter & Sons, Inc. v. United Engineers & Constructors, Inc., 366 Federal Supplement 959 (US 
District Court for the Southern District of Illinois 1973). 
1381 Sears, Draughn, and Ellis, Stewart & Stevenson Services v. Enserve, Inc., 719 South Western 
Reporter Second 337 (Court of Appeals of Texas (14th District) 1986). 
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of the first ten pumps. The plaintiff was to specify the date of delivery observing a 

tentative schedule. Due to changing market conditions, the buyer argued that it was not 

obliged to buy any pumps beyond the tenth, but the court found that the contract was 

binding upon the parties even if the price and the delivery date were not agreed. It found 

that the price could be found in accordance with § 2-305(1)(b) UCC, and the date of 

delivery could be estimated based on the tentative schedule agreed by the parties, which 

allowed the court to determine a date that would be the latest possible date of delivery 

pursuant to such schedule. However, there was no market for the goods, both because 

they were custom-made, and because the oil market was severely depressed. As a result, 

the seller was only awarded damages for costs reasonably incurred and incidental 

damages, corresponding to “commercially reasonable charges, expenses or commissions 

incurred in stopping delivery, in the transportation, care, and custody of goods after the 

breach, in connection with return of resale of the goods or otherwise resulting from the 

breach."1382 

In D.R. Curtis, Co. v. Mathews,1383 the court found that the parties had 

validly completed a contract for 30,000 bushels of hard red spring wheat, for a price of 

$3.58 per bushel. However, the court also found that the final price depended on other 

elements, that were left open. Most importantly, there was a component known as 

‘basis,’ that is a reference for the protein content expected to be found at the time of 

delivery. If the basis is confirmed in testing, the agreed price is paid. If not, the price is 

adjusted in accordance with a ‘scale.’ The precise contractual price, therefore, can only 

be finally determined if the parties agree on a basis (i.e., the expected protein content) 

and the scale (i.e., how much the price varies if the protein content deviates from the 

expectation). Basis and scale were left open for future agreement, but negotiations on 

this regard failed, and the seller “disavowed” the contract and later argued that no 

contract was formed, as the price term was not sufficiently definite. The court found that 

a contract had been formed, and that a rule corresponding to § 2-305(1)(b) UCC 

applied, meaning that the price should be a reasonable price at the time of delivery. The 

court found that there was no proof that the basis that had been proposed by the buyer 

(14%) was unreasonable in the relevant market and determined that the price should be 

assessed accordingly and awarded damages in favor of the buyer for the difference 

between the contract price so found and the market price at the time when the buyer 

learned of the breach. 

In Schmieder v. Standard Oil Co.,1384 buyer and seller agreed the sale 

of equipment at a price equaling cost less such depreciation to be mutually agreed. In 

litigation, the parties agreed that a valid contract had been formed, but the seller 

(Schmieder) contended that since the buyer (Standard Oil) had accepted the equipment 

without complaining, it was obliged to pay Schmieder’s list price. The court found that 

 
1382 Ibid., 719:345. 
1383 Walters, Chief Justice, D.R. Curtis, Co. v. Mathews, 653 Pacific Reporter Second 1188 (Court of 
Appeals of Idaho 1982). 
1384 Hanley, J., Schmieder v. Standard Oil Co. of Indiana, 230 North Western Reporter Second 732 
(Supreme Court of Wisconsin 1975). 
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the agreement to agree on a price based on cost minus depreciation was binding and, 

affirming a prior judgment, found that “a reasonable depreciation” had been determined. 

Finally, Bethlehem Steel Corp. v. Litton Industries Inc.1385 offers a 

more complicate example. In this case, buyer (Bethlehem) and seller (Litton) entered 

into a contract pursuant to which the buyer would have an option to purchase some units 

of a self-unloading ore boat at a price subject to an escalator clause1386 that, in turn, was 

based on a price index that was to be mutually agreed in the future. The buyer tried to 

exercise the options, but no agreement was reached on the escalator clause. The trial 

judge found that there was no enforceable contract because the terms of the contract 

were excessively uncertain, and held that even if a contract was found to exist, the 

agreement did not contain sufficient elements for the court to supply the missing 

information. The decision was affirmed by a court of appeal and by the Supreme Court 

of the State. It is, however, interesting to note that, of the eleven appellate judges that 

participated in the judgments, six agreed with the trial judge, but five disagreed. In the 

Supreme Court, the judgment was affirmed, but there was a tie (i.e., two judges opined 

in support of affirmance, while the other two opined in support for reversal). Those who 

agreed with the trial judge maintained that the court could not create an escalator clause 

for the parties, but those who disagreed believed that the supplementation should have 

been carried out under the state rule equivalent to § 2-305 UCC. According to 

commentary, there really was a wide range of information that would have to be 

supplied by the court if they decided to go this route, but even so, these judges believed 

that this effort should have been undertaken.1387 

Indeed, by looking particularly at the judgment issued by the Supreme 

Court of Pennsylvania, whether the parties intended to be bound was anything but clear, 

and it seemed that the very fact that there existed several terms that were clearly 

considered by both parties as still subject to agreement was relevant in the final 

outcome of the case. In fact, in the first opinion in support of affirmance, the judge 

estimated that the interplay between two elements of the escalator clause (the price 

index and a schedule that provided for the apportionment of the index through the term 

of the contract) could generate a price range that could end up increasing the base price 

of each vessel in US $5,493,000.00, which, considering that the contract was for five 

ships, would amount to a total variation of more than US $25 million. Moreover, the 

same judge noted that the buyer had sent to the seller a draft containing 12 additional 

terms that had still not been agreed upon. His opinion on the indefiniteness of the 

contract can thus be summarized in the following sentences: 

“The point is that far from leaving open terms which could be easily 

filled by a court, the parties left open what amounted to gaping holes in a 

 
1385 Larsen, J. et al., Bethlehem Steel Corp. v. Litton Industries Inc., 507 Atlantic Reporter Second 88 
(Supreme Court of Pennsylvania 1985). 
1386 An escalator clause is a clause that provides for the adjustment of price in accordance with the 
variation of costs. 
1387 Macaulay, “The Real and the Paper Deal: Empirical Pictures of Relationships, Complexity and the 
Urge for Transparent Simple Rules,” 74. 
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multi-million dollar contract that no one but the parties themselves could 

fill. There is no "reasonably certain" basis upon which any court could 

fill the gaps, and thus the trial court's findings as to the open terms are 

supported by competent evidence of record.”1388 

In the end, in any case where eleven experienced judges had opinions 

divided practically in half, it seems safe to assume that there were compelling 

arguments for both sides. More than proceeding with the futile exercise of determining 

whether the courts involved made the correct decision considering the factual elements 

of the case, it seems that this case is an interesting illustration of a borderline situation 

between a contract that is drafted in a sufficiently certain and definite way so as to be 

considered enforceable, even if the parties had left some terms to be agreed at a later 

time, and one that is not. 

Now, and properly addressing the subject at hand, how would such a 

case be treated if it were governed by the CISG? Would the outcome be similar and, if 

so, under what grounds? 

The CISG does not contain a specific provision for situations 

involving agreements to agree, much less when such agreements are embedded in long-

term contracts together with other, clearly enforceable, provisions. 

However, it is submitted that it would have been possible to achieve a 

similar conclusion if a similar case involved a contract governed by the Convention. 

There are a few arguments, some of which have already been presented elsewhere in 

this work, that support this impression. 

The first one is the fact that, as seen on Section 3.6.1, the CISG 

contains an explicit provision whereby it admits that, in certain circumstances, a 

contract can be considered as having been formed even if the parties do not expressly 

agree on the price. This is an indication of an underlying principle in the sense that the 

Convention is receptive to incomplete agreements, although it could also be said that 

the fact that a provision of the kind exists only referring to the price of the goods is an 

indication that this is the only instance where incompleteness is tolerable. Moreover, 

Article 55 only applies where the contract “does not expressly or implicitly fix or make 

provision for determining the price” – which, clearly, is not the case when the parties 

include in the contract a term in the sense that the price will be agreed upon by them in 

the future.1389 

A second argument is that a tendency can be identified in the CISG in 

the sense of preserving the contract – the “favor contractus” principle – and giving 

effect to the intentions of the parties (which can be derived from Article 8). 

 
1388 Larsen, J. et al., Bethlehem Steel Corp. v. Litton Industries Inc., 507 Atlantic Reporter Second at 109. 
1389 This was the rationale adopted in Jean Ho, Pig iron case (CLOUT Case 982), 98 CLOUT 9 (China 
International Economic & Trade Arbitration Commission 1998). 
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Here, a caveat can be made. The subject of agreements to agree has 

not been the object of much discussion under the CISG. When the subject is raised, it 

appears as a matter of contract formation.1390 As such, the most important aspect of the 

discussion ends up being the degree of certainty that is required so that a contract can be 

considered as successfully formed. But, in the cases at hand, the issue of the contract 

formation was mostly resolved; the problem lied on the “fate” of the contract when a 

disagreement appeared in relation to an aspect of the contract that has been consciously 

left by the parties for future negotiation. So, the issue is not so much one of contract 

formation, but one of whether this particular term of the agreement is binding and/or 

enforceable. 

It is submitted that there is a substantial difference between assessing 

whether a contract exists in a context where the doubt exists in relation to the main 

obligation, and/or when no one has engaged in performance yet,1391 and assessing 

whether, in a broader contract containing other definite obligations, the obligation to 

negotiate – or an agreement to agree – is binding and enforceable. This is particularly so 

if the contract has already been partially performed by the parties. In this circumstance, 

not recognizing the enforceability of an agreement to agree may end up severely 

affecting the balance of the contract, because, for instance, one of the parties may have 

made investments relying on the impression that the contract would last for a long 

period of time. A greater level of care on the part of the adjudicator is required, 

therefore, to ensure that the original purpose of the business transaction is not frustrated. 

Having said so, it would seem that the CISG doctrine and the few 

cases that have discussed similar issues are quite receptive to the idea that agreements to 

agree are, in principle, possible (and enforceable) under the CISG. Professor Schroeter, 

discussing framework agreements, stated that “the provision made by the parties for the 

subsequent determination” of matters left to future determination when individual 

contracts are to be entered into under the framework, such as quantity and price, 

“satisfies the requirement for specificity.”1392 

A case where a contract (which had the structure of a framework 

contract and several subcontracts) was entered into and provided for the renegotiation of 

price every three months was decided under the CISG.1393 The clause was not 

challenged by the parties, but the seller sought to rely on the lack of agreement 

regarding the price to refuse to deliver the contract goods (aluminum). The buyer 

claimed damages equaling the difference between the contract price (which the buyer 

claimed was below market) and the market price. 

 
1390 Schroeter, “Commentary to Articles 14-25”, Introduction to Articles 14-24, para. 75. 
1391 Which seemed to be the case in the Implicit agreement on price case (CLOUT Case 139), 10 CLOUT 
8 (Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce 
and Industry 1995). 
1392 Schroeter, “Commentary to Articles 14-25”, Introduction to Articles 14-24, para. 75. 
1393 Karrer, Kälin-Nauer, and Meyer-Hauser, Soinco v NKAP (Unilex Case 396), Unilex. 
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In judging the case, the court simply seemed to assume that the clause 

was valid and enforceable. In order to circumvent the lack of agreement, the court made 

an exercise to estimate what the agreed price would have been, estimating that, given 

the disagreements that had arisen between the parties, it was likely that the agreed price 

would be higher in the following round of negotiations and, as a result, granted only 

part of the damages claimed by the buyer. Therefore, it seems safe to conclude that the 

court implicitly recognized that the clause was enforceable, by giving effect to a 

presumptive price that, in the view of the court, would have been agreed if the contract 

had not been terminated. 

Similarly, in two decisions made in a case between Société Romay 

AG v. SARL Behr France,1394 two French courts upheld a contract where the quantity of 

the goods was only estimated. The contract, made on April 1991, for the sale of 

components to be used in the manufacture of air conditioning systems, stipulated that 

“at least 20,000 units” were to be sold over a period of “8 years in accordance with the 

needs of RVI” (RVI, not a party to the contract, was a sub-buyer down the commercial 

chain). There were also “provisionally estimated” quantities for each year, but only until 

1995 (i.e., only about half of the expected length of the contract). 

To be clear, it seems that the contract contained no explicit agreement 

to agree on the quantities to be sold from time to time: from what can be derived from 

the available data, the contract did not seem to contain any provision specifically 

addressing the mechanism of determining the quantity. Apparently, the modus operandi 

of the parties was that the buyer would communicate to the seller the number of units 

that were to be delivered, and the seller complied, until the disagreement arose, as a 

result of RVI ceasing production of the machines that used the parts sold under the 

contract. The parties did not sign written confirmations for each new order (which 

would have been an indication that the contract was not a sale, but only a kind of non-

binding framework agreement). About 42% of the 20,000 units of the goods were 

delivered under this regime before the contract was terminated by the buyer.1395 In this 

sense, it seemed that the buyer had considerable discretion on determining the amounts 

to be purchased on each occasion. 

The seller, however, sued because it understood that there was no such 

discretion, or that such discretion was, at most, limited: the buyer could not simply walk 

away from the contract. In order to be able to mention the case in this Subsection, the 

issue has to be posed as a matter of disagreement on the quantity, wherein the buyer 

decided to buy “zero” units and the seller presumably wanted to sell a bigger quantity. 

This is, of course, a bit of a stretch. It is unclear, for instance, what the interpretation of 

the contract would have been if the buyer had wanted to buy a number of units that was 

beyond the output capability, or simply above the commercial interests, of the seller. 

 
1394 Société Romay AG v. SARL Behr France (CLOUT Case 839), 82 CLOUT 8 (France Supreme Court 
2004). 
1395 Guedet et al., Société Romay AG v. SARL Behr France (CLOUT Case 480), 42 CLOUT 5 (Appellate 
Court Colmar (France) 2001). 
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That being said, the court sided with the seller, who had sought only 

to recover damages, not having asked for specific performance. Elements that have been 

relevant in deciding in favor of the seller included that under Article 8 it became 

apparent that the parties understood that they had entered into a binding sales contract – 

a determination that, it is submitted, was adequate, considering that both parties were 

apparently content to perform it for a period of more than two and a half years. Another 

argument presented by the seller that seems to have been decisive was that it had relied 

on its own belief that the contract was to remain in place for a considerable amount of 

time when it made relevant investments in order to be able to manufacture the 

contractual goods. Finally, the court also identified a general obligation to perform in 

good faith, citing Article 7 CISG (stating as well that Article 77 is also “an application 

of the principle of good faith”). 

Unfortunately – for our academic purposes –, the judgment delegated 

the calculation of the exact amount to be paid to the seller to an expert. It is not 

possible, therefore, to know the criterion that was adopted to this purpose. What is 

known is that the seller wanted to recover all the profits that it would have made should 

the minimum quantity of 20,000 units had been delivered for what apparently was the 

contractual price. The calculation presented was the sale price (458 CHF per unit) less 

the costs of production (193,71 CHF per unit) times the number of outstanding units 

that would have to be delivered to reach the minimum quantity (11,505). The court 

responded not only by stating that the numbers would have to be verified, but also 

remarking that it would be necessary to assess whether it would have been possible for 

the seller to mitigate damages by selling the goods or at least part of the materials used 

in its manufacture to third parties. This position hints that the court would, at least, 

accept that the basis for the calculation would be the number of units needed to 

complete the contractual minimum of 20,000 units, which would be fine in the case 

because it corresponded to what the seller asked; however, it should be noted that if the 

average yearly estimates were applied to the entire 8-year period that the contract was 

expected to last, the actual number of units would be greater. In any case, the work of 

the court was facilitated, in this particular instance, by the existence of a relatively 

objective piece of data regarding the agreed quantity. 

On the Pig iron case,1396 the parties signed a contract with the 

following wording: 

"Material: Basic/Foundry Pig Iron in ingots. 

“Quantity: 10,000 metric tons, +/- 5% to be mutually agreed (5,000 MT 

each quality) 

“From September 1996 onward the Seller will deliver 20,000 MT Basic 

Pig Iron and to be mutually agreed 10,000 MT either basic or foundry 

pig iron in lots of min 5,000 MT per month, price to be mutually agreed 

between parties, other terms and conditions as per this contract. 
 

1396 Ho, Pig iron case (CLOUT Case 982), 98 CLOUT. 
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“Origin: Shoucheng Iron Factory, Yicheng County, Shanxi (for Basic) 

(hereinafter: Y Factory), and Lanshan Iron Factory, Quwo County, 

Shanxi (for Foundry) (hereinafter: Q Factory), P.R. of China. 

“Price: US $147. / 153. per metric ton of material FOB ST Xingang for 

Basic grade / Foundry grade, respectively. 

“Shipment: June 1996 

“Payment: Buyers to open an irrevocable at sight Letter of Credit in 

favour of Sellers with a first class international bank payable 100 pct in 

US dollars against presentation of customary clean shipping documents 

at counters of advising bank. Value of 1/c for 105 pct of the contract 

value. 

“L/C to be opened within five working days of both fe ore and this 

contract been sighned [sic]. Workability of this letter of credit is subject 

to Sellers having opened a fully operative acceptable (by Buyers) 

irrevocable letter of credit by latest 15 May 1996 covering agreed Iron 

Ore purchase." 

From the wording of the contract, it is relatively straightforward to 

conclude – as the court did – that the seller was under a clear obligation to deliver 5,000 

MT of basic grade pig iron and 5,000 MT of foundry grade pig iron. For these quantities 

of goods, there was a clear, definite, agreement as to quantity and price. Things were 

less clear in relation to the remaining 20,000 MT of product, where the type of pig iron 

and the respective prices were left to be agreed. 

The approach adopted by the court was to analyze communication 

exchanged by the parties regarding these ‘tranches’ of the sale, in order to determine 

whether they had reached an agreement regarding the essential terms of the sale. The 

conclusion was that for 10,000 MT of these 20,000 TM, the parties successfully reached 

a binding agreement for the sale of basic grade pig iron (although the price was not 

determined), whilst for the remaining 10,000 MT, there was no sufficiently definite 

agreement, as it was not possible to determine whether it referred to basic or foundry 

grade pig iron. 

In so doing, although the court has not declared it in an explicit 

manner, it seemed that the CIETAC did not consider that the ‘agreement to agree’ on 

the conditions for the sale of these 20,000 TM were binding. Indeed, the sale of further 

10,000 MT was only recognized as being binding for the parties because the parties 

managed to reach an agreement on the type of the goods that were to be sold. In relation 

to the further 10,000 MT, given that no agreement was reached, it was found that no 

contract has been formed regarding this ‘tranche,’ and that the parties were not obliged 

to reach an agreement: the court did not consider supplying the lacking term, or 

ordering the parties to engage into negotiations with this purpose. It simply ruled that 

there was no contract in this regard, and therefore no further obligations existed. 
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Finally, when claiming damages, the seller maintained that Article 55 

applied to the case, but the court disagreed, stating, in relation to the agreement that was 

found to have been reached (i.e., the contract for the first half of the 20,000 TM), that 

the price could only be determined by means of negotiation. It would have been 

interesting to find out how the court would have calculated the damages (what would it 

have used in substitution of the contractual price?), but this was never an issue, as the 

court also found that the seller did not manage to prove that the contractual goods were 

sold to another buyer, thus being barred from relying on Article 75. 

It seems, therefore, that the court recognized the possibility of a 

binding agreement to agree on the price (otherwise, it would not have recognized that a 

contract had been formed in relation to the first half of the additional 20,000 MT), but 

did not offer a solution for the case of lack of agreement. Indeed, if the seller had been 

able to prove the occurrence of a substitute sale, the court would face a situation where 

it would either have to force the parties to negotiate until an agreement was reached, or 

supply a price for the parties (and, in the latter case, also come up with the applicable 

criteria). 

On yet another case,1397 the Court of Arbitration of the ICC decided a 

case involving the sale of magnesium, where the parties agreed on a provisional price 

that was supposed to be later “revised according to the actual price received during the 

period of the sale of [Company Y].” Company Y was not a party to the contract, but 

was part of the same economic group as the buyer. The contract between buyer and 

seller contained a provision stating that the goods were to be sold only to Company Y. 

A provisional invoice (clearly identified as provisional) was issued for the provisional 

price and paid by the buyer. It was only the final invoice that was refused by the buyer. 

In examining the case, the court was careful to establish that this 

method of determining the price was in accordance with the usages of this particular 

market, and that it was apparent that the parties understood and agreed that this was 

how the price was to be determined. What lacked was a clear agreement about how the 

final price was going to be determined. 

Analyzing the argument of the parties, the court further found that the 

interpretations argued by each of them on how the price should be assessed were 

unconvincing. On the other hand, from the submission of the parties, it became apparent 

that the contractual goods did not have a proper market price – sales made among 

Japanese buyers and Australian and South African miners were used as references, but 

the actual prices practiced elsewhere resulted from adjustments made taking into 

account a number of circumstances that must be assessed on a case-by-case basis, 

including the cost of transportation, the quality of the mineral, the quantities being 

traded and the subjective relationship of the parties involved. Taking all this into 

account, the court decided that, given the apparent good relationship of the parties prior 

 
1397 ICC Arbitration Case No. 8324 of 1995 (Magnesium case), Pace Law School Institute of International 
Commercial Law (ICC 1995). 
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to the making of the contract, the actual price meant the final price actually determined 

(“prix définitif réellement fixé”), before usual or negotiated discounts. 

It is frustrating to notice that there is no available information on how 

this criterion was applied in the concrete case. It is interesting, however, to see the depth 

of the investigation conducted by the court to determine whether the conduct of the 

parties, assessed against the backdrop of the market practices, indicated that they 

intended to be bound and, this being the case, what criteria should be used in order to 

supply the price where the parties failed to find agreement by themselves. 

Finally, a different stance was adopted by a Russian arbitration 

court1398 when deciding a case where the parties had agreed on the type and quantity of 

goods (the nature of which was undisclosed). The seller sent a communication to the 

buyer stipulating the nature and quantity of the goods, and stating that the price should 

be agreed at a later date. The buyer accepted this ‘proposal.’ The seller later refused to 

deliver the goods, arguing that no contract had been made. The buyer sued, arguing that 

the price should be defined in accordance with Article 55 CISG. The court sided with 

the seller by stating that Article 55 did not apply to the case, because the parties 

expressly indicated that the price was to be agreed. 

Professor Perales Viscasillas, commenting this case,1399 argued that 

“the central issue in this case was whether under the CISG an agreement of the parties 

to agree to the price in the future was a valid method for determining the price under the 

Convention,” and that, this being the case, the court erred in finding that it was not, as 

the majority of scholars recognize that leaving the price for future determination, either 

by a third party or by one of the parties, is sufficient to satisfy the “determinability” 

criterion of Article 14 CISG. Although Article 14 is not precise in this regard, the 

general principles of Convention would favor the application of Article 55 by analogy 

to supply the missing term in accordance with a standard of reasonability.1400 This 

understanding would, moreover, conform with “the modern approach to contract 

formation, as expressed in the PICC (Article 2.1.14(1) [and 2.1.14(2)(a)]) and the PECL 

(Article 2(103)).” 

Professor Perales Viscasillas’s commentary opens the door to other 

important sources of supplementation: the PICC (especially) and the PECL. 

Article 2.1.14 PICC cited by her refers precisely to the situation at 

hand, where a contract is entered into, but the parties deliberately leave an issue to be 

agreed at a future time. The article is worded as follows: 

“(1) If the parties intend to conclude a contract, the fact that they 

intentionally leave a term to be agreed upon in further negotiations or to 

 
1398 Implicit agreement on price case (CLOUT Case 139), 10 CLOUT. 
1399 Perales Viscasillas et al., “Comments on the Draft Digest Relating to Articles 14-24 and 66-70,” 278. 
1400 Ibid., 279. 
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be determined by one of the parties or by a third person does not prevent 

a contract from coming into existence.  

“(2) The existence of the contract is not affected by the fact that 

subsequently (a) the parties reach no agreement on the term; 

“(b) the party who is to determine the term does not do so; or   

“(c) the third person does not determine the term, 

“provided that there is an alternative means of rendering the term 

definite that is reasonable in the circumstances, having regard to the 

intention of the parties.” 

The first paragraph gives the impression that there would be no 

question that a contract leaving a term to be agreed in the future would be upheld under 

the PICC. It is necessary, however, to note that the last paragraph leaves an escape route 

available for the case where there are no “alternative means of rendering the term 

definite that is reasonable in the circumstances,” meaning that there will still be cases 

where a term will not be supplied for the parties. 

Even so, the PICC does not offer specific guidance for a court to 

supply the missing terms. The official commentary indicates that the supplementation 

should follow general gap-filling rules, such as Article 5.1.7 if the term to be supplied is 

the price, or Article 6.1.1 if the term refers to time for performance. However, the same 

commentary recognizes the possibility that in long-term contracts, these provisions 

might not be sufficient to guide the court in completing the supplementation task, 

indicating that, in this case, Article 4.8 or Article 5.1.2 should apply. 

Let us briefly examine each of these provisions, in their parts that are 

relevant to this discussion. 

Article 5.1.7 refers to several different situations where it might be 

difficult to determine the contractual price. The paragraph that is directly related to the 

situation under discussion is paragraph (1), which is worded as follows: 

“(1) Where a contract does not fix or make provision for determining the 

price, the parties are considered, in the absence of any indication to the 

contrary, to have made reference to the price generally charged at the 

time of the conclusion of the contract for such performance in 

comparable circumstances in the trade concerned or, if no such price is 

available, to a reasonable price.” 

The wording of the paragraph is remarkably similar to Article 55 

CISG: it makes reference to the price charged at the time of the making of the contract, 

or to a reasonable price. The problem with this provision is that in long-term contracts, 

particularly when there is a price determined for the initial term of the contract, using 

the price prevailing at the time of the conclusion of the contract is most likely not 

appropriate: if this is what the parties intended, they would most likely have stated the 
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price from the beginning. Of course, the circumstances should dictate the understanding 

of the court, but in general, it is submitted that if ‘prevailing price at a certain time’ is to 

be used as a criterion, the time should be the time when the determination was first 

intended to be made. For instance, if the contract provides for a five-year term, but the 

contractual price covers only the first three years, leaving the price for the remaining 

two years open to be determined by mutual agreement on the third anniversary of the 

contract, the time when the prevailing price should be assessed is the third anniversary 

of the contract, not the time when the contract was made. 

Article 6.1.1 PICC refers to the time of performance, and is worded as 

follows: 

“A party must perform its obligations:  

“(a) if a time is fixed by or determinable from the contract, at that time;  

“(b) if a period of time is fixed by or determinable from the contract, at 

any time within that period unless circumstances indicate that the other 

party is to choose a time;  

“(c) in any other case, within a reasonable time after the conclusion of 

the contract.” 

Paragraph (a) is obviously not important for the discussion at hand. 

Paragraph (b) is only partly relevant, in the sense that if the parties do not indicate 

clearly who has the prerogative to determine a specific time within a contractual period, 

then delivery is legally acceptable anytime within the period. The last, ‘catch-all’ rule, 

provides only for the adoption of a reasonability criterion, which, judging by the 

example given in the official commentary, is intended to mean “reasonably soon,” 

which sometimes may also not be what the parties had in mind when leaving a delivery 

period open for future agreement. 

This is probably the reason why the official commentary mentions that 

when Articles 5.1.7 and 6.1.1 do not resolve the issue, Articles 4.8 or 5.1.2 should 

apply. These articles were discussed in the prior Subsection, as they refer to implication 

of terms. They provide some general criteria to imply a term, such as looking into the 

apparent intention of the parties, the nature or purpose of the contract, practices 

established between the parties, good faith, fair dealing and reasonableness. In practice, 

these parameters indicate that the facts of the case must be investigated to find out what 

can be deduced from them, in terms of what the parties wanted, or would have wanted if 

they had elaborated on the matter to be agreed. This, of course, is not guaranteed to 

work: if there is no clear indication of the criteria the parties wanted to apply when 

discussing the open term, the court may see itself short of elements in order to make a 

reasonable decision. 

Article 2:103 PECL is also rather permissive in recognizing contracts 

with open terms. The provision indicates that the terms of the agreement are sufficient if 
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they “can be determined under [the] Principles,” unless one of the parties specifically 

indicates that an element must be agreed upon before it considers that the contract has 

been formed. Once more, therefore, the most important element is the intention of the 

parties to be bound, even if they have not ‘closed’ an agreement on all of the relevant 

issues. Then, as it would be under the PICC, the work of supplementation itself will 

have to be carried out under the general rules on this regard, which include specific 

supplementary rules regarding price (Article 6:104), place of performance (Article 

7:101), time of performance (Article 7:102) and general rules regarding implication 

(such as Article 6:102), as discussed in the prior Subsection. 

Finally, it is possible that the parties have agreed a clause pursuant to 

which they have a mutual duty to negotiate the open term as a mandatory step prior to 

engaging in litigation or arbitration (a “mandatory negotiation” clause), or that they 

have elected a set of arbitration rules that require that the parties engage in good faith 

negotiations prior to initiating the arbitration procedure, or, that such a duty is imposed 

by the law governing the arbitration.1401 In such cases, albeit there may be no 

consequence directly attached to the failure to do so (i.e., a penalty or the duty to pay 

damages), a party may be unable to have a claim considered by the tribunal if it refuses 

to engage in negotiations with the other party.1402 

On the other hand, it may be practically impossible to enforce an 

obligation to negotiate in good faith, except by denying judicial or arbitral assistance 

before negotiation has not at least been attempted by one of the parties and refused by 

the other. Common enforcement methods adopted to obtain specific performance only 

go so far; parties can negotiate indefinitely without ever reaching agreement. Therefore, 

there will always be a point in time where a decision must be made regarding whether 

lack of agreement means that the agreement must be considered as terminated, or the 

court should undertake the task of providing the term that the parties were initially 

supposed to agree upon. 

It is submitted, then, that it is possible to derive general rules from the 

doctrinal opinion and the cases cited above: 

1. As stated before, for a discussion to be possible about how to 

supply a missing term on the price or any other missing element, there must be 

objective elements in the sense that the parties intended to be bound to the obligation 

that is to be performed after the open term is agreed. This would be the analog for the 

need to determine that an agreement has validly been formed, since, in long-term 

 
1401 Tibor Varady, “The Courtesy Trap - Arbitration ‘If No Amicable Settlement Can Be Reached,’” 
Journal of International Arbitration 14, no. 4 (1997): 6–8; Álvaro López de Argumedo, “Multi-Step 
Dispute  Resolution  Clauses”  (Mondaq.com,  January  10,  2011), 
www.mondaq.com/x/117062/Arbitration+Dispute+Resolution/MultiStep+Dispute+Resolution+Clauses. 
1402 This happened in Russian Federation Arbitration proceeding 18/2007 (Unilex Case 1497), 1497 
Unilex (International Court of Arbitration of the Chamber of Industry and Commerce 2008). The court 
denied the claim, stating that the party had failed to act in good faith when it refused to engage in 
negotiations pursuant to a pre-arbitration procedure provided in the contract. 
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contracts, the agreement between the parties may be sufficiently defined until a certain 

point in time, but not thereafter. An imperfect illustration would be the Pig iron case 

discussed above, where there was a definite agreement only for a part of the goods 

mentioned in the contractual instrument. 

The most obvious indicators of such an intent are express wording in 

this sense, or a contractual term that is clearly binding and refers to something that has 

to occur on a date that is further ahead than the date when the dispute arose. Other 

examples, more implicit, would be commencement of performance or a level of 

investment by one of the parties that indicate that they have made an effort specifically 

aimed at being able to perform their side of the contract for a period of time 

considerably longer than the one elapsed until the dispute arose, or that indicates at least 

that they were intending to perform an obligation that would be due after the date when 

the dispute arose. 

At this point, it must be emphasized that the frustrated promisee must 

have relied on an expectation at least partly induced by the promisor when making such 

investments for the long time. A party should not be able to unilaterally transfer to the 

other the risk implied by the decision of making investments to increase its own 

production capability. If the promisor did nothing to induce a reasonable expectation on 

the promisee, it would not be fair that it would be forced to remain bound to a contract 

only because the promisee spontaneously planned for a future that did not materialize. 

This, of course, is not expressly stated by the CISG, which is only natural considering 

that the whole subject of this Subsection is not expressly regulated by the Convention. 

However, it is submitted that such an understanding is in agreement with other 

provisions of the Convention regarding reliance on the conduct of the other party. 

Particularly of interest is the provision of Article 16(2)(b), that contains a rule regarding 

an irrevocable order. It is submitted that a party that acted on reliance of an offer that is 

understood as irrevocable is in a situation that is similar to that of a person who acted on 

reliance of a contract that is understood to be binding even if agreement is pending on 

an important element; in both cases, a general sense of fairness imposes upon the 

promisee a duty not to act in a contradictory manner.1403 

Another way to put it is to say that the allocation of risk made by the 

parties when making the contract must be assessed by considering the contractual 

undertakings as a whole – something that is easier said than done. 

2. Since the parties are, in principle, free to undertake any obligations 

they agree upon, and the law should only interfere with contractual freedom in 

exceptional cases, if the parties intend to be bound, but agree to determine the price (or 

any other element of the contract) later on, this bargain should, as a rule, be upheld, and 

a contract should be deemed to have been validly formed. 

 
1403 In this sense, but only in relation to Article 16(2)(b), see Schroeter, “Commentary to Articles 14-25”, 
commentary to Article 16, para. 11. Articles 29 and 35(2)(b) CISG are other provisions that adopt an 
analogous stance regarding reliance on the other party’s conduct. 
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3. If the parties have failed to agree on the term that they had left open 

for agreement, and one of these parties wishes to rely on a remedy that requires the 

price to be established, the court should decide on how to proceed. It will therefore have 

to derive from the contract and other circumstantial facts whether the parties intended 

the court to supply a missing term, and on what basis. 

4. If it is found that the court must undertake the task of supplying the 

missing term, and the subject left to be agreed at a later occasion is the price, Article 55 

should apply by analogy. In doing so, it should, as always, be read with attention to the 

context. For instance, if the agreement to agree referred only to a tranche of the contract 

to be delivered long after the contract was concluded, the moment that is to be 

considered when determining the price is the moment when the parties should have 

agreed on the price. The provisions of the PICC regarding implication of terms (Articles 

4.8 and 5.1.2) offer good parameters to assist the court in finding the term to be 

supplied. 

It is also relevant that Article 55 mentions that the price shall be “the 

price generally charged (…) for such goods sold under comparable circumstances in the 

trade concerned.” The reference to the circumstances means that the price to be supplied 

is not necessarily the prevailing market price (e.g., the prevailing price in a commodity 

exchange or a publicly available price quotation): the market price may have to be 

adjusted to reflect the concrete circumstances of the case. For instance, the prevailing 

market price may refer to a different port (either for loading or discharge), a different 

kind of vessel or, more generally, a different means of transportation, a different grade 

of quality, a different Incoterm, different insurance requirements, or some other 

particular circumstance that justifies the price of a particular contract being above or 

below the generally available market price.1404 Moreover, there may be circumstances 

where a price may not be available. In this case, a more thorough investigation will have 

to be made in order to find out what were the elements considered by the parties when 

deciding what price to adopt. Other suggested solutions would be to consult with other 

market participants – something that is not always feasible –, an expert, or with recourse 

to otherwise applicable domestic law, in case there is an applicable rule.1405 

5. If the element to be agreed was not the price, then the court should 

investigate the conduct of the parties, including in prior dealings, established practice or 

usage the parameters to supply the missing element.1406 Again, Articles 4.8 and 5.1.2 

PICC offer useful parameters for the court to complete this task. 

 
1404 Petra Butler and Arjun Harindranath, “Commentary to Articles 53-60,” in UN Convention on 
Contracts for the International Sale of Goods (CISG), ed. Stefan Kröll, Loukas Mistelis, and María del 
Pilar Perales Viscasillas, 2nd ed. (Munich: C. H. Beck, 2018), 789. Also, by analogy to a commentary on 
UCC §2-305, White and Summers, Uniform Commercial Code, 169. 
1405 Butler and Harindranath, “Commentary to Articles 53-60,” 789–90. 
1406 DiMatteo et al., “The Interpretive Turn in International Sales Law: An Analysis of Fifteen Years of 
CISG Jurisprudence,” 338. 
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6. There must be an “escape valve,” however: if it is impossible for 

the court to supply the gap from available objective elements, it would also be 

inadequate to put on the court the burden of coming up with a contractual terms when 

the parties – who are presumably always to be in a better position to come up with the 

missing element – were unable to do so, or at least to provide objective elements for the 

court to complete this task.1407 This result is similar to what would be achieved by the 

combined application of the caput and the final part of Article 2.1.14 PICC, as 

mentioned above. 

Likewise, if it can be determined that the intention of the parties was 

that the contract would cease to be effective lacking agreement, this intention should be 

respected. In these exceptional cases, therefore, the court must recognize that the 

contract should cease to produce effects from the point where agreement should, but has 

not, been reached. However, in this situation, attention must be given to the 

consequences: even if the contract is interrupted because the court finds itself unable to 

supply a necessary missing term, it might be the case that the early termination of the 

contract generates an imbalance in the situation of the parties that would have to be 

addressed to prevent an excessively unfair or unanticipated result. 

In other words, the fact that the court is unable to supply the term does 

not exclude the possibility that the parties (or one of them) sincerely believed that an 

agreement would be reached, leading to one of the parties to bear a disproportionate loss 

if compared to what would have resulted if the contract had been performed in 

accordance with the course initially envisioned by both parties. It may also be the case 

that the seller has, for instance, already delivered the goods, that must then be returned 

or compensated for in some way. The situation is similar to the one envisioned under 

Article 81(2), which provides for restitution,1408 although rigorously speaking, this 

provision does not apply because no obligation would have been breached and, 

therefore, the contract would not have been avoided. § 2-305(4) UCC contains a rule in 

a similar sense, that applies when the parties enter into an ‘agreement to agree’ the 

contractual price, but do so without intention of being bound if agreement is not 

reached.1409 

As a practical matter, it is strongly advisable that the parties, when 

drafting a contract: (i) describe the duty to negotiate or to agree in a way that leaves no 

margin to argue that the parties did not intend to be bound to such duty; (ii) provide for 

what happens if negotiations break down and an agreement is not reached; (iii) describe 

the ‘machinery’ – i.e., the procedural rules – that are to be observed if no agreement is 

 
1407 Butler and Harindranath, “Commentary to Articles 53-60,” 789–90. 
1408 “A party who has performed the contract either wholly or in part may claim restitution from the other 
party of whatever the first party has supplied or paid under the contract. If both parties are bound to make 
restitution, they must do so concurrently.” 
1409 “Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not 
fixed or agreed there is no contract. In such a case the buyer must return any goods already received or if 
unable so to do must pay their reasonable value at the time of delivery and the seller must return any 
portion of the price paid on account.” 
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reached, such as establishing mutually agreed objective parameters to be used or to 

determine that a commercial expert or court will be called upon to fill-in the gap 

resulting from the lack of agreement. 
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3.7 Rules regarding exemptions to liability: impediment, force 

majeure, change of circumstances, economic hardship 

Pacta sunt servanda – promises ought to be kept. This is perhaps the 

core principle of all contract law, and in history it has been raised to the status of a 

moral principle, sanctioned even by religion.1410 It is however also true that since the 

earliest moments of the history of contract law, there have been exceptions to the 

principle: situations where the law recognized that it might be justified to excuse oneself 

from contractual liability in case of non-performance.1411 

It is no different with the CISG and the PICC. Both are said to work 

under the principle of strict liability,1412 meaning that, as a rule, a non-performing party 

shall be liable for the damages caused thereby regardless of whether it has acted 

diligently.1413 Both instruments, however, contain provisions for exceptional cases 

where a non-performing party will escape liability or, at least, will be liberated from 

liability for a period of time. 

In doing so, the CISG and the PICC adopt different approaches, and 

we shall examine them separately. Before undergoing a more detailed analysis, 

however, it would be useful to undergo a brief methodological introduction. 

The essential exemption rule in the CISG is Article 79. Very broadly 

speaking, it refers to cases of impediment of performance, with a general effect of 

excusing the non-performing party from the liability that would otherwise apply. In this 

regard, the rule of Article 79 is equivalent to Article 7.1.7 PICC. 

However, the PICC also contains another rule under Articles 6.2.1 et 

seq. that refers to the case of economic hardship, that we could also refer to as a rule of 

“changed circumstances,” imprévision or rebus sic stantibus.1414 There is no explicit 

rule in the CISG for cases of economic hardship, although there is a trend in the sense 

of admitting that economic hardship triggers the application of Article 79 CISG as 

well.1415 

 
1410 Hans Wehberg, “Pacta Sunt Servanda,” The American Journal of International Law 53, no. 4 (1959): 
775, https://doi.org/10.2307/2195750. 
1411 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 293. 
1412 Atamer, “Commentary to Articles 79-80,” 1041; Schwenzer, “Commentary to Articles 79-80”, 
commentary to Article 79, para. 1; Vogenauer, Commentary on the UNIDROIT Principles of 
International Commercial Contracts (PICC), sec. 7.1.7. 
1413 Atamer, “Commentary to Articles 79-80,” 1041; Vogenauer, Commentary on the UNIDROIT 
Principles of International Commercial Contracts (PICC), sec. 7.1.7. 
1414 See Schwenzer, Hachem, and Kee, Global Sales and Conctract Law, para. 45.12 for a brief 
explanation on the conceptual correspondence. 
1415 Dennis Tallon, Cesare Massimo Bianca, and Michael Joachim Bonell, “Commentary to Article 79,” 
in Commentary  on  the  International  Sales  Law  (Milan:  Giuffrè,  1987),  591–92, 
cisgw3.law.pace.edu/cisg/biblio/tallon-bb79.html; María del Pilar Perales Viscasillas, “El Contrato de 
Compraventa Internacional de Mercancías (Convención de Viena de 1980),” Pace Law School Institute of 
International Commercial Law, January 11, 2002, para. 180, www.cisg.law.pace.edu/cisg/biblio/perales1-
79.html. 
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For the purposes of this discussion, I shall use the term “impediment” 

to refer to the rules of Article 79 CISG and Article 7.1.7 PICC, and “hardship” to refer 

to the rule of Articles 6.2.1 et seq. PICC. 

3.7.1 Article 79 CISG as a rule of impediment: requirements 

Article 79(1) CISG states that 

“[a] party is not liable for a failure to perform any of his obligations if 

he proves that the failure was due to an impediment beyond his control 

and that he could not reasonably be expected to have taken the 

impediment into account at the time of the conclusion of the contract or 

to have avoided or overcome it or its consequences.” 

This article is under Section IV of the Convention, named 

“Exemptions.” It is considered unique in terms of legislative methodology, in the sense 

that it differs both from the approach of national systems and from other international 

legal instruments for similar cases.1416 

The notion underlying Article 79 is that, in certain exceptional 

circumstances, a party is protected against claims seeking liability for damages in 

connection with the non-performance (or defective performance1417) and claims for 

specific performance of the obligation affected by an impediment,1418 if it can prove that 

the non-performance (or defective performance) is due to a set of facts that conform to 

certain requirements. 

The term “impediment” – a choice of wording that has been initially 

criticized for its vagueness1419 and ambiguity1420 – is intended to denote “an external 

barrier to performance, rather than an aspect of that performance.”1421 In spite of the 

criticism, it has been adopted as the word of choice under the PICC as well, as we shall 

see. 

It has been advanced that the wording of Article 79(1) is akin to the 

concepts of force majeure in continental European systems,1422 cause étrangère in 

 
1416 Schwenzer, “Commentary to Articles 79-80”, commentary to Article 79, para. 5; Perales Viscasillas, 
“La Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre Compraventa 
Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 1. 
1417 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” October 12, 2007, para. 7; Atamer, “Commentary to Articles 79-80,” 1044. 
1418 Atamer, “Commentary to Articles 79-80,” 1041; 1045–53; See also Schwenzer, “Commentary to 
Articles 79-80”, commentary to Article 79, paras. 52-54. 
1419 Barry Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 
International Sale of Goods,” in International Sales: The United Nations Convention on Contracts for the 
International Sale of Goods (Juris, 1984), 5:9, www.cisg.law.pace.edu/cisg/biblio/nicholas1.html; Larry 
DiMatteo, “Contractual Excuse Under the CISG: Impediment, Hardship, and the Excuse Doctrines,” Pace 
International Law Review 27, no. 1 (May 22, 2015): 260. 
1420 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 297. 
1421 Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 
International Sale of Goods,” 5:11. 
1422 Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre 
Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. I; Perales Viscasillas, 
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French law,1423 impossibility1424 or frustration in common law systems,1425 the German 

concept of Wegfall der Geschäftsgrundlage,1426 or even the Roman concepts of vis 

maior, periculum1427 or impossibility.1428 

However, since the concept of impediment contained in Article 79(1) 

is autonomous to the Convention, it should not be taken for granted that there is any 

identity between such concept and the concepts developed under those (or any other) 

national doctrines.1429 

In the following paragraphs, I will summarily list the requirements for 

an obligor to be able to invoke such protection. After that, I will discuss some cases 

where such requirements were discussed, in order to have a more concrete view of how 

Article 79 can (and how it cannot) be triggered, particularly in cases involving the sale 

of commodity-type goods. 

3.7.1.1 Event outside of the sphere of control of the obligor 

The first requirement for such an exemption of liability is that the fact 

that justifies the non-performance (or defective performance) be an impediment beyond 

the control of the party. It is said that being beyond the control of the party means that 

such an impediment has to be outside of the “sphere over which [the obligor] exercises 

control.”1430 

Literally, therefore, the line between what is controllable and what is 

not should relate to the question as to whether the obligor could or could not affect in 

any significant way the likelihood of the occurrence of the fact or of its effects. 

However, this is not how this requirement is usually interpreted by the Viennese 

 
“Pace Law School Website,” para. 180; Dietrich Maskow, “Hardship and Force Majeure,” American 
Journal of Comparative Law 40 (1992): 665; Rolf Kofod, “Hardship in International Sales CISG and the 
UNIDROIT Principles” (Copenhagen, University of Copenhagen, Faculty of Law, 2011), sec. 2.1, 
www.cisg.law.pace.edu/cisg/biblio/kofod.html. 
1423 Audit, La vente internationale, 172. 
1424 Kofod, “Hardship in International Sales CISG and the UNIDROIT Principles,” sec. 2.1. 
1425 Joern Rimke, “Force Majeure and Hardship: Application in International Trade Practice with Specific 
Regard to the CISG and the UNIDROIT Principles of International Commercial Contracts,” in Pace 
Review of the Convention on Contracts for the International Sale of Goods (The Hague: Kluwer, 1999), 
209, http://www.cisg.law.pace.edu/cisg/biblio/rimke.html; Contra: J. Barringer Marcantonio, “Unifying 
the Law of Impossibility,” Hastings International and Comparative Law Review 8 (1985 1984): 41–60, 
who draws attention to the fact that the notion of “frustration” is ampler under the common law than the 
concept of impossibility. The latter concept more properly corresponds to the notion of force majeure; 
and Tallon, Bianca, and Bonell, “Commentary to Article 79,” 573, who argues that the expression “force 
majeure” has no translation to English. 
1426 Rimke, “Force Majeure and Hardship: Application in International Trade Practice with Specific 
Regard to the CISG and the UNIDROIT Principles of International Commercial Contracts,” 207. 
1427 See Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC), commentary to Article 7.1.7, para. 4. 
1428 CISG Advisory Council, “Opinion No. 20, Hardship under the CISG,” 2020, para. 0.2, 
cisgac.com/opinion-no20-hardship-under-the-cisg/; Ingeborg Schwenzer, “Force Majeure and Hardship in 
International Sales Contracts,” Victoria University of Wellington Law Review 39 (2009 2008): 710. 
1429 Perales Viscasillas, “Pace Law School Website,” para. 180. 
1430 Atamer, “Commentary to Articles 79-80,” 1041–42. 
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doctrine: what is said is that aspects that relate to internal matters of the party, such as 

labor strikes (unless it is a strike affecting many employers at a time or a strike affecting 

an essential third party – e.g., a strike of stevedores at the loading port1431) and financial 

difficulties, as well as its consequences, such as an attachment of assets, or illness, 

arrest, or even death of a key person within the entity (if the party is a company), are 

within the sphere of control of the party.1432 Therefore, only events that are external to 

the party would fall within the category of impediment under Article 79(1). 

This notion seems to be closely connected to the final part of Article 

79(1), which states that, in order to be discharged from liability, the non-performing 

party “could not reasonably be expected (…) to have avoided or overcome” the 

“consequences” of the “impediment.” In practice, indeed, a fact such as an illness 

affecting a key directive of a company would much more properly be considered to be 

something that should not constitute an impediment for being reasonably expected 

(even if only abstractly) than for being something that is controllable by the party. It 

would perhaps be more appropriate to explain this criterion, as do Gillette and Walt, as 

a mandate in the sense that, whenever a risk materializes which had not been previously 

allocated by the parties, the consequences thereof should be imposed upon the party 

who would more easily have avoided it1433 (the “least cost avoider”). Here, of course, it 

is important to stress the requirement in the sense that the risk must not have been 

allocated ex ante by the parties (this issue will be discussed in several of the following 

Subsections). 

By application of Article 79(2), when the non-performance (or 

defective performance) is caused by a third party that had been engaged by the obligor 

“to perform the whole or a part of the contract,” the obligor is not discharged from 

liability unless he can prove that the third party was affected by an impediment that fits 

the description contained in Article 79(1). This rule is subject to further discussion in 

Section 3.7.4 below. 

3.7.1.2 Impediment not accounted for 

The second requirement is that the party “could not reasonably be 

expected to have taken the impediment into account at the time of the conclusion of the 

contract.” 

This is commonly equated to the notion that the impediment must 

have been unforeseeable at the time when the contract was made.1434 Article 79 CISG, 

however, does not use this term (while Articles 25 and 74 CISG do). A better 

interpretation, therefore, is that the standard does not require that the parties had merely 

foreseen the impediment; instead, what is important is to establish whether that they 

have taken it into account (or should have taken into account considering their position 
 

1431 DiMatteo, “Contractual Excuse Under the CISG,” 277. 
1432 CISG Advisory Council, “Opinion No. 20,” para. 4.4. 
1433 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 301. 
1434 See, for instance, Atamer, “Commentary to Articles 79-80,” 1058; Schwenzer, “Commentary to 
Articles 79-80” commentary to Article 79, para. 14; CISG Advisory Council, “Opinion No. 20,” para. 4.5. 
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as experienced merchants1435) when bargaining the allocation of risk that ended up 

being reflected in their contract. The difference is subtle, but important: it was, for 

instance, possible to foresee abstractly that a global pandemic would take place sooner 

or later. There had been prior warnings, and it was not even unprecedented, since 

another global pandemic of flu had taken place in 1919. It is not as obvious, however, 

that sellers and buyers should have reasonably taken it into account when allocating 

risks in a sales contract in the beginning of 2020. 

The criterion to establish whether an event should have been taken 

into account is the standpoint of a “reasonable person of the same kind in the position of 

the obligor” (Article 8(2) CISG).1436 Professor Atamer argues that the standard is 

objective at least as a minimum: the expected level of expertise should be deemed as 

expected regardless of the fact that the particular person involved in the making of the 

contract “does not live up” to the standard. If this standard is to be adopted, then an 

exceptionally inexperienced or naïve negotiator should not be able to excuse himself 

from an obligation on the basis of that inexperience or naiveté. On the other hand, if it 

can be established that a particular person had an expertise “which lies over the 

objective standard,” then this extraordinary expertise should be taken into account.1437 

Given the widespread adoption of the terms “foreseeable,” 

“foreseeability” and similar ones to designate this requirement, I shall adopt this 

terminology as well. These terms should be read, however, to refer to whether it was 

reasonable in the circumstances for the affected party to have sought protection against 

a fact or its consequences while negotiating the terms of the contract.1438 

A Chinese case involving the sale of shirts1439 illustrates (albeit 

perhaps imperfectly) the application of the objective standard: a seller invoked 

exemption under Article 79 alleging that it was late in sending an export license to 

buyer because the remittance of such license depended upon the issuance of the letter of 

credit required for payment of the price, and that in the circumstances, it had not been 

possible to send the export license within the contractually agreed time limit. The 

 
1435 Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre 
Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 3.3. 
1436 Atamer, “Commentary to Articles 79-80,” 1059; Yasutoshi Ishida, “CISG Article 79: Exemption of 
Performance, and Adaptation of Contract Through Interpretation of Reasonableness－Full of Sound And 
Fury, but Signifying Something,” Pace International Law Review 30, no. 2 (2018): 359–60; Perales 
Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre 
Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 3.3; Maria Pilar Alonso 
Saura, Fernando Lopez del Amo González, and Andrés Pacheco Guevara, Internacional Flavors & 
Fragances, Inc. e Internacional Flavors & Frangances I.F.F. v. Ramón Sabater S.A. (25 May), CISG 
Spanish (Audiencia Provincial de Murcia (Spain) 2012); José Ramón Ferrándiz Gabriel, Internacional 
Flavors & Fragances, Inc. e Internacional Flavors & Frangances I.F.F. v. Ramón Sabater S.A. (09 July), 
CISG Spanish (Tribunal Supremo (Spain) 2014). 
1437 Atamer, “Commentary to Articles 79-80,” 1059. 
1438 Martin Schmidt-Kessel and Katrin Mayer, “Supervening Events and Force Majeure,” in Elgar 
Encyclopedia of Comparative Law, ed. Jan M. Smits (Northampton: Elgar, 2006), 695, referring to a 
broader comparative law context, not specifically to the CISG. 
1439 Shirt case, Pace Law School Institute of International Commercial Law (CIETAC 1998). 
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CIETAC found that the sequence of facts demonstrated that the seller had actually been 

able to send the license in a timely fashion, which meant that Article 79 was 

inapplicable to the case. However, it also pointed out that if the alleged dependence 

between the export license and the letter of credit had actually been the reason of the 

seller’s belatedness, it still would not have exempted the seller from the resulting 

liability, because the seller was a company specializing in international commerce and, 

as such, was under the burden of negotiating contractual terms that took due account of 

the time requirements of the issuance of the export license. 

Gillette and Walt argue, moreover, that the likelihood of a fact 

triggering the rule depends on the degree of specificity of the description adopted to 

refer to the impediment.1440 Relying on the example of the closure of the Suez Canal 

due to hostilities in the area,1441 they argue that the same fact may be reasonably 

described as: (i) sunk ships blocking the Canal; (ii) closure of the Canal; (iii) war in the 

Middle East; and (iv) political unrest in the Middle East. Another illustration involves a 

case where delivery could not be made on time because the Russian port of St. 

Petersburg closed due to freezing of the waters.1442 The proposed descriptions, in this 

case, were: (i) that the port in St. Petersburg was closed for any reason; (ii) that the port 

in St. Petersburg might become icy and frozen in the Russian winter months; (iii) that 

the port in St. Petersburg might close earlier than the usual because the most severe 

winter in sixty years prevented the icebreakers to free the port for normal shipping. In 

each case, the more general the description is, the more foreseeable the fact seems to be. 

In practice, this should be taken into account by parties and their lawyers when 

designing clauses intended to deal with similar situations, as well as when preparing 

claims under Article 79. 

Article 79, together with Article 74, are said to obey an underlying 

principle, according to which a party “should only be liable for damages caused by risks 

they reasonably could take into account when concluding the contract and therefore also 

when fixing the price.”1443 In this context, the rule contained in Article 79 has the effect 

of a rule of allocation of risks “ex-post factum”, i.e., it offers guidance for the allocation 

of risks that the parties have not allocated themselves by agreement.1444 

It is not sufficient, nonetheless, to determine that a fact was (or should 

have been) taken into account by the parties. It is also necessary to determine, in view of 

the circumstances, who shall bear the negative consequences of the fact. In practice, 

case law has demonstrated that such determination is usually made with consideration 

to a combination of the degree of proximity of each party in relation to the impediment 

 
1440 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 321–22. 
1441 Reference is made to cases that took place in the 1960’s, before the advent of the CISG. 
1442 Mark Filip, Raw Materials Inc. v. Manfred Forberich GmbH & Co., KG (CLOUT Case 696), 65 
CLOUT 5 (U.S. District Court, Northern District of Illinois, Eastern Division 2004). 
1443 Atamer, “Commentary to Articles 79-80,” 1041. 
1444 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 323–24; 
Schlechtriem, “Uniform Sales Law in the Decisions of the Bundesgerichtshof,” para. III.3; Atamer, 
“Commentary to Articles 79-80,” 1041. 



344 
 

and the effort that a given obligor may have invested in considering all the possible 

situations that might take place in the future, that could potentially prevent it from 

performing its obligations.1445 

Such perception translates in a position in the sense that an obligor is 

more “deserving” of protection under Article 79 if it was the party who would be in a 

position that would render it less likely to foresee the impediment (e.g., the risk 

regarding a government regulation is presumably more easily assessed by an obligor 

that is located in the corresponding country). Or, in other words, the party who was 

better positioned to determine whether the impediment would materialize should bear 

the risk of non-performance or defective performance caused by such impediment.1446 

This seems to be the rationale underlying the judgments passed on the case where a 

Bulgarian buyer failed to open a letter of credit, allegedly because the Bulgarian 

government had instated a moratorium on foreign payments;1447 or on the case where an 

American buyer was unable to import weapons it had purchased because it failed to 

obtain an authorization required to import them1448 (in both cases, the relief sought by 

the party attempting to excuse itself under Article 79 was denied). 

This criterion is not absolute and can therefore be defeated by the 

circumstances. In a case involving a sale of powdered milk,1449 a Dutch seller was not 

exempted from liability for failing to comply with a Singaporean regulation even 

though the buyer was the party located in Singapore. This was mainly because the buyer 

successfully proved that the seller was aware of the regulation at the time when the 

contract was made, which thus clearly hindered any claim by the seller in the sense that 

the existence of such regulation amounted to an unforeseeable impediment. 

Likewise, a party perceived as being more experienced or more 

powerful is also more likely to be found as the party having to bear the effects of an 

impediment if the matter was not regulated by agreement. Thus, in a case,1450 a buyer 

was precluded from claiming the exemption of Article 79(1) 

“because its status as a professional in the field of international trade 

and its failure to include contractual provisions relating to modification 

or revision of terms meant that it had accepted the risk of 

nonperformance.”1451 

 
1445 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 323–24. 
1446 Ibid. 
1447 Failure to open letter of credit and penalty clause case (CLOUT Case 104), 8 CLOUT 3 (ICC 1992). 
1448 Semi-automatic weapons case, Pace Law School Institute of International Commercial Law (CIETAC 
1993). 
1449 Malaysia Dairy Industries v. Dairex Holland (Unilex Case 443), 443 Unilex 
(Arrondissementsrechtbank Hertogenbosch 1998). 
1450 Société Romay AG v. SARL Behr France (CLOUT Case 839), 82 CLOUT. 
1451 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 324. 
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3.7.1.3 The impediment may have occurred before the conclusion of the contract 

Article 79(1) does not indicate that the obligor can only rely on the 

exemption provided therein if the relevant impediment takes place after the conclusion 

of the contract. The requirement is only in the sense that the obligor “could not 

reasonably expected to have taken the impediment into account at the time of the 

conclusion of the contract.” Doctrine thus admits that Article 79 may excuse an obligor 

in cases of “initial impediment,” i.e., an impediment existing at the time of the 

conclusion of the contract.1452 

In fact, there may exist a situation where an impediment took place 

before the conclusion of the contract, and it would nonetheless be reasonable that the 

obligor was unaware of it when the contract was made.1453 The typical example is that 

of the sale of a cargo that is onboard a vessel that, unknown to the parties at the time of 

the conclusion of the contract, had already been lost in a wreck.1454 

One argument against this position is the fact that in some cases, 

domestic law would treat such a situation as an issue of validity, which poses the 

question of whether this would cause domestic law to be applicable instead of the CISG, 

as an effect of Article 4 CISG.1455 However, the preferred interpretation under Article 

7(1) and (2) is that the matter is preempted by the CISG, because the Convention 

contains a rule regulating the situation, even if in certain domestic laws it could be 

considered a matter of validity.1456 

Courts, however, have so far not been receptive to claims under 

Article 79 when the impediment already existed at the time of the conclusion of the 

contract, arguing either that such impediments were foreseeable, or that they were 

within the risks undertaken by the obligor. 

In two of the cases cited above – the Bulgarian seller who failed to 

obtain a letter of credit after a moratorium declared by government caused the 

suspension of international payments but was not exempted as the moratorium was 

already in place at the time of the conclusion of the contract1457 and the case where an 

 
1452 Atamer, “Commentary to Articles 79-80,” 1057–58; Schwenzer, “Commentary to Articles 79-80”, 
commentary to Article 79, para. 13-14; Schlechtriem, Uniform Sales Law - The UN-Convention on 
Contracts for the International Sale of Goods, 101; Tallon, Bianca, and Bonell, “Commentary to Article 
79,” 577; Perales Viscasillas, “Pace Law School Website,” para. 180; Schwenzer, “Force Majeure and 
Hardship in International Sales Contracts,” 718–19. 
1453 Atamer, “Commentary to Articles 79-80,” 1058. 
1454 Tallon, Bianca, and Bonell, “Commentary to Article 79,” 577; United Nations Conference on 
Contracts for the International Sale of Goods Official Records, 55. It is important to note, however, that 
Tallon believes that where the goods have been lost before the conclusion of the contract, the situation 
must be governed by domestic law, since in some jurisdictions (such as in France), this is considered to 
be an issue of validity. 
1455 Tallon, Bianca, and Bonell, “Commentary to Article 79,” 577; Schwenzer, “Force Majeure and 
Hardship in International Sales Contracts,” 718; Joseph Lookofsky, “Walking the Article 7(2) Tightrope 
Between CISG and Domestic Law,” Journal of Law & Commerce 25, no. 1 (2006): 100–103. 
1456 Schwenzer, “Force Majeure and Hardship in International Sales Contracts,” 718–19; Atamer, 
“Commentary to Articles 79-80,” 1071–72; Perales Viscasillas, “Commentary to Article 7,” 116. 
1457 Failure to open letter of credit and penalty clause case (CLOUT Case 104), 8 CLOUT. 
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American buyer was unable to import weapons because it failed to obtain an import 

permit,1458 the relief sought under Article 79 was denied because (at least partly1459) the 

alleged impediments had been in place at the time of the conclusion of the contract. 

Similarly, a seller’s claim for exemption because of a governmental regulation 

prohibiting exports of the contractual goods was denied as the prohibition was already 

in place at the time of the conclusion of the contract.1460 

3.7.1.4 Impediment or consequences must be insurmountable 

The third requirement is that the obligor could not reasonably be 

expected to have avoided or overcome the impediment or its consequences. Indeed, the 

wording of Article 79(1) would put into question whether the qualifying phrase “could 

not reasonably be expected” applied only to taking the impediment into account, or also 

applied to the following clause (avoiding or overcoming the consequences of the 

impediment). The most reasonable approach seems to be in the sense that the criterion 

of reasonableness should apply to both.1461 

Again, the notion of “reasonable expectation” means that the obligor 

is not required to undertake any effort that is physically possible to him; it is sufficient 

that it undertakes efforts that are reasonable in the circumstances.1462 In other words, it 

is not necessary that performance has become absolutely impossible; it might have 

become “impracticable,”1463 i.e., the situation may be such that it would not be 

reasonable to expect the obligor to perform, even if performance remained factually 

possible.1464 

On one hand, this is usually taken to mean that the obligor has a duty 

to make a reasonable effort in order to overcome the impediment.1465 On the other, this 

poses the question of the ‘limit of sacrifice’ that the obligor would be reasonably 

 
1458 Semi-automatic weapons case, Pace Law School Institute of International Commercial Law. 
1459 The second case is cited by Gillette and Walt, The UN Convention on Contracts for the International 
Sale of Goods, 325 to support their argument. However, in this specific case, it seems that the tribunal 
denied the exemption from liability under Article 79(1) on the grounds that, in accordance with 
international customs, it was the buyer’s duty to obtain the import permit, and since the weapons had been 
manufactured in accordance with the specifications informed by the buyer, the problem of importing them 
was entirely on the latter. 
1460 Coal case, Pace Law School Institute of International Commercial Law (Arbitration Tribunal of 
Bulgarian Chamber of Commerce & Industry 1996). 
1461 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 325. 
1462 Ibid., 325–26. 
1463 That Article 79 covers situations that in the common law would fall within the concepts of 
impossibility and impracticabilitiy was recognized early on. See, for instance, Nicholas, “Impracticability 
and Impossibility in the U.N. Convention on Contracts for the International Sale of Goods,” 5–2. See, 
however, Schwenzer, “Commentary to Articles 79-80”, commentary to Article 79, para. 5, for an 
assertion in the sense that the notion of impediment under Article 79 does not correspond exactly to any 
of the domestic legal concepts usually compared to it, including frustration of purpose, impossibility or 
commercial impracticability. 
1464 Schwenzer, “Commentary to Articles 79-80”, commentary to Article 79, para. 15. 
1465 Joseph M. Lookofsky, Understanding the CISG (Alphen aan den Rijn: Kluwer Law International, 
2008), 139. 



347 
 

expected to bear until it finally becomes possible to invoke the protection granted by 

Article 79. 

A criterion that can be taken into account to establish where this limit 

lies is one of economic value: would the measures needed to avoid or overcome the 

impediment be more than the value of the goods, or at least more than the value of the 

profit that the party expected to be made?1466 But even in this case, which reference of 

value should one consider? Moreover, how does it compare with the losses that the 

obligee would suffer in case of nonperformance, and that the obligor is reasonably 

aware of?1467 It is submitted that it is not possible to establish objective parameters to 

determine what is the economic limit beyond which an impediment is to be considered 

insurmountable. I refer the reader, particularly, to Section 3.7.2 for a more detailed 

discussion about why this should be the case. 

Another possible criterion is the comparison with the situation of 

parties who faced the same impediment – or similar ones –, as it happened in a case 

involving frozen chicken parts. The notion is that if others have overcome the same 

impediment, then, by definition, it was possible to overcome it.1468 But information 

about the behavior of other parties might not be easily available, or the impediment may 

have affected a particular obligor in a more serious way than it has affected others, so it 

would not be appropriate to ignore the particular circumstances of the case when 

determining whether it was reasonable in the case to expect that the obligor should have 

overcome the impediment. 

This is reinforced by the fact that the effects of some situations of 

impediment can be circumvented even if their occurrence is irresistible for the party. 

This is, indeed, the purpose of hiring insurance. Likewise, the effects of sudden and 

intense price fluctuations of the contractual goods or of raw material – a situation 

particularly common in the commodity trade ––, can be at least partially offset by using 

financial instruments designed to hedge the price. 

This kind of circumstance must be taken into account when assessing 

requirements such as unforeseeability and impossibility to overcome the fact or its 

effects. This might be particularly important as today there are financial instruments to 

hedge against risks other than the price of the goods. There are financial derivatives that 

would allow a party to hedge against factors as varied as currency devaluations, 

unfavorable meteorological conditions and sudden increases of the price of freight. Of 

 
1466 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 325–26. 
1467 Ibid., 326. 
1468 Macromex SRL v. Globex International Inc. (Interim Award), Pace Law School Institute of 
International Commercial Law (American Arbitration Association 2007); Gillette and Walt, The UN 
Convention on Contracts for the International Sale of Goods, 326. 
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course, the availability and cost of hedging price may result in hedging not being 

reasonable in the circumstances.1469 

3.7.1.5 Obligor’s duty to offer alternative performance 

An expanded interpretation of the insurmountability requirement can 

be found in case law and in doctrine. 

The Macromex v. Globex1470 case presents an interesting interplay 

between the concept of impediment under Article 79 and an implicit duty to cooperate. 

In that case, the seller was obliged to ship goods to a Romanian port, but was unable to 

do so due to an interference by the Romanian government. The buyer asked the seller to 

redirect the goods to Georgia, something that was not contractually agreed. Such 

request could, therefore, have been interpreted as a proposal to amend the contract, 

something which the seller, in normal circumstances, would not have been obliged to 

accept. However, the fact that the seller was not able to justify its refusal as an act in 

good faith ended up being held against it. In other words, the seller might indeed be 

facing a legitimate impediment, in the sense that it was not possible for it to perform the 

actual contractual obligation to which it was bound, because of an unforeseen and 

unsurmountable obstacle imposed by the Romanian government. Strictly speaking, the 

obligation undertaken by the seller was to ship the goods to Romania. It is submitted 

that the solution found by the court would not have been possible if the seller had, for 

instance, purchased the goods already in transit and had been unable to divert them to 

Georgia, or if the seller could somehow otherwise prove that it was unable to command 

such diversion in a commercially reasonable manner. 

This interplay between the notion of impediment and an “imposed 

cooperation” was noted by the court in an interim arbitration award issue in this same 

case.1471 The court cited the Secretariat Commentary to Article 79 in the sense that the 

obligor has a duty to provide “what is in all circumstances of the transaction a 

commercially reasonable substitute” for the original contractual obligation.1472 

The Viennese doctrine supports this view.1473 The problem, of course, 

is to determine whether a substitute performance that is envisioned is “reasonable.” 

Gillette and Walt propose a criterion seemingly based on the “joint value of the 

transaction to the parties.” So, if the seller is affected by an impediment, and the 

 
1469 For a real-life example involving currency fluctuations, see Victor Aguiar, “A Minerva acertou a mão 
na política de hedge — e, agora, tem um leque de oportunidades adiante,” Seu Dinheiro, June 29, 2020, 
sec. Empresas, www.seudinheiro.com/2020/empresas/minerva-entrevista-edison-ticle/. 
1470 Macromex SRL v. Globex International Inc. (Unilex Case 1303), 1303 Unilex (U.S. District Court, 
Southern District of New York 2008). 
1471 Macromex SRL v. Globex International Inc. (Interim Award), Pace Law School Institute of 
International Commercial Law. 
1472 Uncitral Secretariat, “Guide to CISG Article 79,” in Commentary to the CISG (New York: United 
Nations, 1979), para. 7, www.cisg.law.pace.edu/cisg/text/secomm/secomm-79.html. 
1473 Atamer, “Commentary to Articles 79-80,” 1061; Schwenzer, “Commentary to Articles 79-80” 
commentary to Article 79, para. 15; Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La 
Convención de Viena de 1980 Sobre Compraventa Internacional de Mercancías y En Instrumentos Del 
Soft Law,” sec. 3.3. 
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alternative performance is much more costly (say, it would cost more than double of 

what it would originally have costed if not for the impediment), but not as costly as the 

losses that the buyer would suffer as a result of the non-performance, then it would still 

be reasonable to impose the additional burden upon the seller.1474 This criterion must be 

applied with care, however. 

Consider a hypothetical situation where the parties have agreed on an 

aggregate price of $10 million for the contract goods. The market moved and now these 

goods can only be acquired in the spot market for $12 million. There is an accident at 

the agreed loading port and, as a result, it can no longer be used to ship the goods. 

Suppose that it had not been reasonably expected that the seller had taken this accident 

into account when entering into the contract – the accident was, therefore, an 

impediment in the sense of Article 79 CISG. Also suppose that there is an alternative 

port that could be used, but using it would entail in an additional expense of $1.5 

million to be borne by the seller. It is established that the buyer had already sold these 

goods to a sub-buyer for a profit of only $1 million. So, if the seller defaults, the buyer 

would have to part with $1 million (assuming, of course, that it does not have a way out 

that would allow it to be liberated from its own obligation to deliver the goods to the 

sub-buyer), which is the additional money it would have to spend to purchase substitute 

goods in the spot market. These damages are less than the additional expenditure that 

the seller would be required to endure if it were to insist on performing the contract. 

Could the seller invoke Article 79 CISG and seek to be discharged from any liability 

because it could not reasonably be expected to perform the contract in these 

circumstances? It does not seem fair that the answer should be in the affirmative. If $1 

million is the “threshold of fairness” in these circumstances, then it seems fair that the 

buyer be entitled to receive this amount as compensation for the loss that it had to bear: 

the seller, after all, could move the goods to the other port and still make a profit of 

$500 thousand by selling the goods, bearing an overall net loss of “only” about $500 

thousand. 

That would create a situation where it would only be reasonable to 

overcome the impediment as a mitigation measure, if the seller breached its obligation 

to deliver the goods to the contractual buyer. Paradoxically, the correct solution in such 

a case under Article 79 CISG would probably be to grant relief to the seller only if it 

had offered to pay $1 million to the buyer as compensation for not performing, as it 

would have been a reasonable alternative performance in the circumstances. 

3.7.1.6 No regard to fault 

After some initial dissent, it is now generally accepted that the 

application of Article 79 is not affected by any consideration as to whether the non-

performance was due to the fault of the defaulting obligor.1475 It is therefore not 

sufficient, in order for a defaulting obligor to be exempted from liability by application 

 
1474 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 326–27. 
1475 Schwenzer, “Commentary to Articles 79-80”, commentary to Article 79, para. 13; Schlechtriem, 
Uniform Sales Law - The UN-Convention on Contracts for the International Sale of Goods, 101. 



350 
 

of Article 79, that such an obligor proves that he was not at fault for the non-

performance or defective performance.1476 

It is submitted, however, that the existence of fault in the sense of 

negligence can lead to the determination that the obligor was either able to foresee an 

impediment or to overcome its consequences. Indeed, if the obligor could have foreseen 

the impediment had he acted with sufficient diligence, or if the obligor could have 

overcome the consequences of an impediment if he had acted with a reasonable level of 

care, Article 79 should not protect it. 

Likewise, if the obligor faulty conduct has somehow contributed to 

the occurrence of a fact, it seems reasonable to conclude that it is barred from relying on 

such fact as an impediment under Article 79. This was the finding in the Clothing 

case,1477 when a defense argued by the seller was rejected by the court because it was 

found that the seller had initiated the whole chain of events that led to the alleged 

impediment, when it was late in sending certain samples for the approval of the buyer. 

A similar conclusion (although in a very different circumstance) was reached by the 

CIETAC in a case where the buyer did not manage to open a letter of credit, as the court 

found that the refusal of the bank in opening the letter was due to a doubt regarding the 

solvency of the buyer, originated from prior dealings between the bank and the buyer. 

The court found that the failure to obtain the letter of credit in this context did not 

exempt the buyer from the liability for lack of payment, a conclusion that can hardly be 

disputed. 

3.7.1.7 Negative requirement that, at the time of the impediment, the obligor had not 

been in breach of the obligation that was affected by the impediment 

In close connection with the last point, it is commonly understood that 

an obligor seeking exemption under Article 79 must not be in breach of the obligation 

affected by the impediment, when such an impediment takes place. Thus, a seller that 

alleged a strike as an impediment was not relieved of liability because it was found that 

the strike took place at a time when such seller was already late in delivery.1478 The 

underlying notion is that if the seller had performed its obligations in time, the 

impediment would never have been an issue. The result should have been different if 

the belatedness of the seller had itself been caused by an impediment that fit the 

requirements of Article 79, of course. 

3.7.1.8 Cause-effect relationship 

It is also necessary that the obligor seeking exemption under Article 

79 demonstrates that there is a cause-effect relationship between the impediment and the 

non-performance or defective performance.1479 Indeed, even if a very serious fact 

clearly has taken place (i.e., a war or a global pandemic), the obligor must also 

 
1476 Schwenzer, “Commentary to Articles 79-80”, commentary to Article 79, para. 13. 
1477 ICC Clothing case (Unilex Case 463), 463 Unilex (ICC 1997). 
1478 Coal case, Pace Law School Institute of International Commercial Law. 
1479 Atamer, “Commentary to Articles 79-80,” 1061–62. 
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demonstrate that such fact actually hindered its ability to perform an obligation. Thus, if 

there was a port congestion, but the contract allowed shipment or delivery from or to a 

different port, the congestion is not an impediment, no matter how serious it is. The 

cause-effect relationship, therefore, must be interpreted with the bigger picture in mind. 

An interesting illustration is provided in a Russian arbitration case 

where the buyer sent an amount to the seller as prepayment of the contractual goods (the 

nature of which is undisclosed) through a transfer to a bank chosen by the seller. The 

seller’s bank later went bankrupt, resulting in the seller being unable to receive the 

amount. The seller argued that the non-reception of the funds constituted an event of 

force majeure, which would justify the non-performance of its own obligation to send 

the contractual goods to the buyer. The court correctly ruled that no causal relationship 

could be established between the bankruptcy of the seller’s bank and its non-

performance, thus delivering judgment against the seller. It is difficult to imagine that 

the bankruptcy event alone would ever amount to an impediment in the terms of Article 

79, but it can be argued that the buyer would have a nominally better chance of 

succeeding if it had sought to demonstrate that the loss of funds caused by the 

bankruptcy had somehow hindered its ability to fulfill its obligation to deliver the goods 

(e.g., that it depended on that money to pay for shipment or procure the goods). 

3.7.1.9 Requisites cumulative 

One remark that can be made at this point is that the requirements of 

Article 79(1) are listed in a way that it is possible to read the second and third 

requirements (unexpectedness and impossibility to avoid or overcome) as alternatives, 

instead of separate requirements. Indeed, it is of note that the two first clauses are 

separated by the connective “and,” but the second and the third are separated by the 

connective “or.” To illustrate it, let us separate the whole text of the Article 79(1) in a 

way to emphasize the difference: 

Introduction: “A party is not liable for a failure to perform any of his 

obligations if he proves that…” 

Mandatory prerequisite: “… the failure was due to an impediment beyond 

his control…” 

Connective: “…and…” 

Alternative prerequisite #1: “…that he could not reasonably be expected 

to have taken the impediment into account at the time of the conclusion of 

the contract…” 

Connective: “…or…” 

Alternative prerequisite #2: “…[that he could not reasonably be 

expected] to have avoided or overcome it or its consequences.” 

It might be argued that the prerequisites should be understood in a 

way that the “mandatory prerequisite” is always required, but only one of the 
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“alternative prerequisites” were needed so as to allow for the exemption (#1 or #2). In 

other words, the use of the connective “or” suggests that these prerequisites are 

alternative and not cumulative. This brings up some potential confusion. If this were so, 

an obligor should be exempted whenever an unforeseeable impediment occurred that 

was outside of his sphere of control, even if the impediment or its consequences could 

have been avoided or overcome. Likewise, an exemption should be granted whenever 

an impediment occurred that was outside of the sphere of control of the obligor, and 

such impediment or its consequences could not be avoided or overcome, even if it was 

foreseeable. Important commentators say nothing about this, simply assuming that the 

unexpectedness and the impossibility of overcoming the impediment are cumulative 

requisites,1480 which is a strong suggestion that the true interpretation of the provision is 

in the sense that the three requirements are indeed cumulative. Professor Ishida’s 

writing on the topic hints that he may have considered the possibility of the requisites 

being alternative, but decided on their being cumulative.1481 

Indeed, if the event was uncontrollable and unforeseeable, but not 

serious, meaning that it (or, more likely, its effects) could be overcome or circumvented 

at a moderate cost or effort, it would probably not make sense to entitle the affected 

obligor to choose not to absorb the cost, or undertake the effort, and still be exempted 

from liability. It is interesting to note that Article 7.1.7 PICC has the same “problem” 

with its wording. And, commenting on this very provision, Professor Vogenauer 

curiously argues that the rule has only two cumulative requirements: (i) that the 

impediment be beyond the control of the obligor and (ii) that it be unforeseeable. He 

argues that the insurmountability requirement is contained in the first requirement and is 

therefore redundant.1482 If he is right, then this interpretation of Article 7.1.7 PICC 

might lend credibility to a claim that Article 79 CISG also actually has only two 

requirements. 

To complete this argument, it may also be noted that the second 

alternative seems particularly plausible: if the impediment is uncontrollable and 

unavoidable or impossible to overcome, but was foreseeable, it is not absurd that the 

affected obligor be excused from liability for non-performance. Some force majeure 

clauses are known to dispense with the requirement of foreseeability.1483 Indeed, we 

have already seen that the natural subjectivity of its determination makes this 

requirement prone to generate uncertainty.1484 Moreover, if the fact in question causes 

 
1480 Ibid., 1041; 1055; Schwenzer, “Commentary to Articles 79-80”, commentary to Article 79, para. 15; 
Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 294. 
1481 Ishida, “CISG Article 79: Exemption of Performance, and Adaptation of Contract Through 
Interpretation of Reasonableness－Full of Sound And Fury, but Signifying Something,” 375. 
1482 Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC) commentary to Article 7.1.7, para. 18. 
1483 See Section 3.7.7 below for real-life clauses where foreseeability is not required to configure an event 
of force majeure. 
1484 Jennifer M. Bund, “Force Majeure Clauses: Drafting Advice for the CISG Practitioner,” Journal of 
Law and Commerce 17 (1998): 406; Alexei G. Doudko, “Hardship in Contract: The Approach of the 
UNIDROIT Principles and Legal Developments in Russia,” Uniform Law Review 5, no. 3 (2000): 499. 
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an absolute impossibility to perform, the issue is more likely to be resolved by 

determining who undertook the risk of absorbing the impact of the impediment than by 

conjecturing about its foreseeability. 

3.7.1.10 Restrictive application and international interpretation 

As general principles for the application of Article 79, it has been 

argued that: (i) its application must be narrow, meaning that only in very exceptional 

circumstances should a party be excused from liability due to an impediment;1485 (ii) 

Article 7 must be observed, meaning that the adjudicator should resist the occasional 

temptation of giving effect to domestic notions of force majeure or hardship when 

interpreting the rule. These principles seem to have been generally observed in case law 

built on the application of Article 79.1486 

Case law, however, does not help much in determining how serious an 

impediment has to be so that it is recognized as a valid trigger for Article 791487. Little 

uniformity has been found in this regard, with some courts seeming more receptive to 

claims under this provision than others, as will be discussed below. 

3.7.1.11 Burden of proof 

The burden of proof lies on the party who alleges the impediment.1488 

3.7.2 Economic hardship as a case of application of Article 79 CISG 

I am of the opinion that the concept of impediment under Article 79 

does include cases of economic hardship, and that the effects of economic hardship 

under that rule are the same effects produced by any other kind of impediment, meaning 

that, when triggered in a case of economic hardship, Article 79 does not impose upon 

any of the parties a duty to negotiate, nor it empowers a court to modify the contract. 

This opinion is subject to criticism, for a number of reasons. 

Therefore, before justifying why I support the opinion that I have just presented, I will 

tackle the most common criticism directed at this stance. 

3.7.2.1 The debate regarding the legislative history of the CISG 

Many commentators put emphasis on the fact that the inclusion of a 

provision covering economic hardship was debated during the drafting process that led 

to the enactment of the CISG, but that the idea was ultimately abandoned.1489 These 

 
1485 Schwenzer, “Commentary to Articles 79-80”, commentary to Article 79, para. 15. 
1486 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” para. 3. 
1487 Ibid., para. 4. 
1488 Depuradora Servimar, S.L. v. G. Alexandridis & Co. O.E.SC (21 January), CISG Spanish (SAP 
Girona 2016). 
1489 Honnold, Uniform Law for International Sales, 629; Rimke, “Force Majeure and Hardship: 
Application in International Trade Practice with Specific Regard to the CISG and the UNIDROIT 
Principles of International Commercial Contracts,” 220–21; Nicholas, “Impracticability and Impossibility 
in the U.N. Convention on Contracts for the International Sale of Goods,” 5:20; Harry M. Flechtner, “The 
Exemption Provisions of the Sales Convention, Including Comments on ‘Hardship’ Doctrine and the 19 
June 2009 Decision of the Belgian Cassation Court,” in The Annals of the Faculty of Law in Belgrade, 
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commentators point to some key moments in the legislative history of the Convention 

where such debates occurred. 

On one occasion, in 1974, an early version of Article 74 ULIS1490 was 

criticized because it was perceived as too lenient with the obligor, as it seemed to 

excuse a party from an obligation on grounds not only of impossibility, but also of 

changed circumstances.1491 

In 1975 an Article 76-bis containing a rule of hardship was proposed, 

with the following wording:1492 

"Where the non-performing party has notified the other party, in 

accordance with article [76], of an impediment to [circumstances which 

affect] the performance of one of his obligations, the rights of the parties 

shall be as follows: 

"(a) The non-performing party may declare the contract avoided if by 

reason of the impediment [circumstances] above-mentioned, the 

performance required of him by the contract has become impossible or 

has so radically changed as to amount to performance of a quite different 

contract. 

"(b) The other party may either (i) if he is the buyer, reduce the price in 

the proportion which the value of any goods delivered bears to the total 

value of the goods which the seller contracted to deliver, or (ii) declare 

the contract avoided if a reasonable person in his situation would not 

have entered into the contract if he had foreseen the non-performance 

and its consequences." 

The proposed text is rather complicated, but it does resemble a 

hardship rule, in the sense that it provided for a possibility of the parties changing the 

contract in order to reestablish the contractual equilibrium impacted by a prior 

impediment. It is true that the proposed solution did not expressly empowered a court or 

arbitrator to adjust the contract on its own discretion, although one could argue that this 

would end up being the case when the provision were invoked by a party. 

This proposal was supported by some representatives, while others 

thought that it granted excessive relief to the non-performing party, and a third group 

found it too complicated. In the end, the Working Group decided – presumably based 
 

vol. 3 (Uniform Sales Law: the CISG at its 30th Anniversary, a conference in memory of Albert H. 
Kritzer, Belgrade: Belgrade Law Review, 2010), 93, papers.ssrn.com/abstract=1785545. 
1490 Honnold, Documentary History of the Uniform Law for International Sales, 174. At this point in time, 
the Working Group was revising the ULIS, as a starting point to the drafting of a new convention, which 
would become the CISG. 
1491 Uncitral, Yearbook, vol. 5 (New York: United Nations, 1974), 39; Honnold, Documentary History of 
the Uniform Law for International Sales, 185. 
1492 Uncitral, Yearbook, vol. 6 (New York: United Nations, 1975), 61; Honnold, Documentary History of 
the Uniform Law for International Sales, 252. This proposal was cited by Nicholas, “Impracticability and 
Impossibility in the U.N. Convention on Contracts for the International Sale of Goods,” 5:21 to illustrate 
that the Working Group had decided not to include a hardship provision in the CISG. 
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on these unfavorable arguments, although no such causal relationship was expressly 

recorded – that “it would not attempt to govern the consequences of non-performance 

beyond the relief given in Article 76.”1493 

In 1977, it appears from the records that another proposal for an 

article specifically providing for a provision for economic hardship was also 

rejected.1494 The proposal was described as follows: 

“PROPOSED ARTICLE ON HARDSHIP 

“The Committee considered a proposal that the following provision be 

added after article 50: 

‘If, as a result of special events which occurred after the conclusion 

of the contract and which could not have been foreseen by the 

parties, the performance of its stipulations results in excessive 

difficulties or threatens either party with considerable damage, any 

party so affected has a right to claim an adequate amendment of the 

contract or its termination.’ 

“In support of this proposal it was stated that one of the most important 

problems for parties to a contract of sale of goods is the problem of 

changes of circumstances which could not have been foreseen by the 

parties at the time of the conclusion of the contract. As these changes can 

result in excessive difficulties for one of the parties it was proposed that 

the Convention should include a provision enabling any party to 

renegotiate the conditions of the contract or call for its termination. Such 

a provision would thus prevent one party from benefiting from windfall 

gains. It was pointed out that this proposal differed from those made in 

respect of article 50(3) in that those proposals presupposed a change in 

circumstances only during a temporary impediment. 

“The Committee did not retain this proposal.” 

Finally, on the 27th meeting of the Working Group, in 1980, the 

Norwegian delegation proposed that a paragraph (3) were added to the article that is 

now Article 79, with a provision that the non-performing party should be permanently 

exempted of any liability for damages if after the period of temporary impossibility, 

circumstances had “so radically changed that it would be manifestly unreasonable to 

hold him liable.”1495 

 
1493 Uncitral, Yearbook, 1975, 6:61. Article 76 of the draft Convention generally corresponds to what is 
currently Article 79. 
1494 Uncitral, Yearbook, 1977, 8:57; Honnold, Documentary History of the Uniform Law for International 
Sales, 350. This specific proposal is mentioned by Rimke, “Force Majeure and Hardship: Application in 
International Trade Practice with Specific Regard to the CISG and the UNIDROIT Principles of 
International Commercial Contracts,” 220 as evidence that a hardship provision was discussed and 
rejected. 
1495 United Nations Conference on Contracts for the International Sale of Goods Official Records, 381–
82; Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 



356 
 

To justify his opposition to the Norwegian proposal, the Swedish 

delegate said that “[t]he Norwegian proposal in fact was tantamount to introducing a 

provision similar to the doctrine of frustration in English law or the théorie de 

l’imprévision in French law.”1496 The French delegate similarly argued that “[i]n the 

Norwegian proposal, the impediment which made performance impossible was 

something very different from force majeure and much closer to the théorie de 

l’imprévision in French law or to the doctrine of frustration in Anglo-Saxon law.”1497 

The Argentine delegate, also contrary to the proposal, justified his opposition by 

explaining that “under the Norwegian proposal, the radical change in circumstances 

envisaged seemed to refer to a situation in which the basis of the contract was 

fundamentally altered,” and that “[i]n such a situation, the outcome should not be 

exemption from liability for one party but an equitable revision of the contract.”1498 

After some debate, and in spite of the support of several other delegates, this proposal 

was rejected. 

These episodes are invoked in support of an argument in the sense that 

the inexistence of a provision for economic hardship in the CISG was intentional1499 and 

that, consequently, no gap existed in the Convention regarding this matter.1500 The rule 

of Article 79 exhausted the alternative courses of action that could be adopted in 

situations of impediments preventing performance, and among these courses of action, 

adjustment of the contract by the judge or arbitrator had been considered but ultimately 

rejected. 

The intentional omission should be interpreted as a conscious choice 

in the sense that the occurrence of an event of economic hardship would have no effect 

in the obligations of the parties. In other words, the CISG negatively regulated 

situations of economic hardship by determining that these situations did not constitute 

an exception to the general rule in the sense that the parties are obliged to perform in 

accordance what the contract. This would mean that not even domestic doctrines of 

economic hardship could be applied to a contract governed by the CISG,1501 even if in 

domestic law these doctrines treated the matter as one of validity, because Article 4(a) 

only excludes validity matters from the scope of the Convention when they are not 

 
International Sale of Goods,” 5:17-18; Schwenzer, “Force Majeure and Hardship in International Sales 
Contracts,” 712; Honnold, Uniform Law for International Sales, 637. 
1496 United Nations Conference on Contracts for the International Sale of Goods Official Records, 381. 
1497 Ibid. 
1498 Ibid., 381–82. 
1499 CISG Advisory Council, “Opinion No. 20,” para. 2.1; CISG Advisory Council, “Opinion No. 7, 
Exemption of Liability for Damages Under Article 79 of the CISG,” para. 29; Nicholas, “Impracticability 
and Impossibility in the U.N. Convention on Contracts for the International Sale of Goods,” 5:17; Rimke, 
“Force Majeure and Hardship: Application in International Trade Practice with Specific Regard to the 
CISG and the UNIDROIT Principles of International Commercial Contracts,” 213, 222. 
1500 Tallon, Bianca, and Bonell, “Commentary to Article 79,” 594; Nicholas, “Impracticability and 
Impossibility in the U.N. Convention on Contracts for the International Sale of Goods,” 5:17; Honnold, 
Uniform Law for International Sales, 629. 
1501 Tallon, Bianca, and Bonell, “Commentary to Article 79,” 594; Audit, La vente internationale, 174. 
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regulated by it.1502 In any case, it has been advanced that in spite of opinions to the 

contrary coming from Scandinavia, matters involving economic hardship should not be 

deemed as a matter related to validity.1503 The inapplicability of domestic doctrines, 

moreover, is generally preferable anyway, as it favors uniformity in the international 

application of the Convention, thus giving effect to the mandate of Article 7(1) 

CISG.1504 

The arguments commonly advanced in favor of an interpretation of 

Article 79(1) CISG as a rule that covers cases of hardship include the following: (1) the 

evidence from the travaux préparatoires of the Working Group that drafted the CISG is 

not conclusive and cannot be held to demonstrate that the issue of hardship was 

intentionally omitted from the Convention;1505 and, therefore, (2) the matter of hardship 

is among the matters that are “governed but not settled” by the Convention and, as such, 

should be resolved within the four corners of the convention.1506 

In relation to the value of the available historical evidence, referring 

expressly to the proposal advanced in 1977, the CISG-AC1507 draws attention to the fact 

that after a brief summary of the argument in support of the proposal, the report simply 

stated that the proposal was not adopted.1508 

In relation to the proposal advanced by the Norwegian delegate on 

1979,1509 the CISG-AC argued that “the rejection of the Norwegian proposal did not 

settle the issue of economic hardship because it was actually not discussed as such.”1510 

In fact, in this particular instance, it seems that in spite of the responses given by the 

Swedish, the French and the Argentine delegates mentioning that the Norwegian 

proposal referred to something akin to a hardship provision, the proposal seemed to 

refer to a different problem.1511 The Norwegian proposal would more appropriately be 

described as a rule of frustration of purpose, as it would only apply in the more narrow 

case where an impediment lasted for so long, that when it ceased to exist, the 

circumstances surrounding the contracts had changed so much that it would be 

unreasonable to expect that the parties would still go ahead with performance. 

 
1502 Honnold, Uniform Law for International Sales, 630. 
1503 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” para. 36. 
1504 Tallon, Bianca, and Bonell, “Commentary to Article 79,” 594. 
1505 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” para. 30. 
1506 Ibid., paras. 34–35. 
1507 Schwenzer, “Force Majeure and Hardship in International Sales Contracts,” 713. 
1508 Uncitral, Yearbook, 1977, 8:57. See the previous subsection for a literal reproduction of the rejected 
proposal. 
1509 United Nations Conference on Contracts for the International Sale of Goods Official Records, 381–
82. 
1510 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” para. 30. 
1511 United Nations Conference on Contracts for the International Sale of Goods Official Records, 381–
82. 
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Evidence of this interpretation is that when this proposal was rejected, 

an alternative also advanced by the Norwegian delegation was approved instead, 

resulting on the current wording of Article 79(3). Previously, paragraph (3) stated that 

“[t]he exemption provided by this article only has effect for the period during which the 

impediment exists” (emphasis added). In accordance with the second Norwegian 

proposal, the word “only” was suppressed, with the declared intention of leaving open 

“the possibility that the exemption might continue even after the period during which 

the impediment existed.”1512 In accordance with Professor Nicholas, if effect is to be 

given to the historical evidence of the intentions of the Working Group, paragraph (3) 

should be read as if its wording were: 

“The exemption has effect for the period during which the impediment 

exists and may have permanent effect if after the impediment has ceased 

to exist the circumstances have so radically changed that it would be 

manifestly unreasonable to hold the non-performing party liable.”1513 

If this interpretation were to be given effect, the rule of Article 79 

would, then, also provide for a rule in the style of the common law doctrine of 

frustration of purpose. 

Finally, the CISG-AC further argues that the drafting history should 

not be given decisive weight in determining the current interpretation of the provisions 

contained in Article 79 CISG.1514 In fact, it has been argued that as time passes, the 

weight of the legislative history as an instrument for the interpretation of the “true 

meaning” of the rules of the CISG should naturally decrease. Perhaps ironically, the 

main reason for this relativization is the incontestable fact that circumstances change. A 

stance that made perfect sense 40 years ago may no longer be adequate today. In this 

context, an effort to re-read the Convention with fresh eyes is likely more sensible may 

even be a necessary effort if the Convention is not to become obsolete.1515 In this 

particular context, moreover, the CISG-AC also argued that the fragments selected to 

support the case against the adoption of a provision dealing with economic hardship 

during the drafting of the CISG, when read in context, may tell a different story, as 

illustrated by the case of the Norwegian proposal.1516 

If the position is that the Working Group did not intentionally decide 

that economic hardship would not produce any effects under the Convention, then it 

 
1512 Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 
International Sale of Goods,” 5:17. 
1513 Ibid., 5:18. 
1514 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” para. 30. 
1515 Perales Viscasillas, “The Role of the Unidroit Principles and the PECL in the Interpretation and Gap-
Filling of ClSG”; Perales Viscasillas, “Commentary to Article 7,” 118; 128–29, writing about the 
interpretation of the CISG in general (i.e. not specifically referring to whether a hardship provision exists 
under the Convention) expresses a similar view. 
1516 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” para. 30. 
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must be determined whether the matter of hardship falls outside of the scope of the 

Convention and should therefore be governed by domestic law, or if it fits within the 

category of matters that are “governed but not settled” by the Convention, and, as such, 

should be resolved within its the four corners.1517 

Professor Lookofsky seemed to favor the first position, arguing that, 

in some jurisdictions, the legal effects of economic hardship constitute a matter of 

validity, a field that is excluded from the Convention by operation of its Article 4(a).1518 

The prevalent view, however, seems to be in the sense that the better 

position is the latter, because it gives effect to the mandate of Article 7(1), by promoting 

uniformity in the interpretation of international contracts.1519 The alternative would 

mean a fragmentary interpretation where contracts governed by the CISG would still be 

subject to different outcomes depending on domestic law.1520 

3.7.2.2 A twofold analysis of Article 79 CISG 

Before delving into the debate regarding the legislative history of the 

Convention, I had been analyzing the rule of Article 79 by approaching, separately, the 

requirements for its recognition (its “triggers”), on one hand, and the consequences of 

the rule when the rule is triggered, on the other hand. I had covered most of the first part 

– the cases for its application – and have only had a glimpse on its consequences, by 

saying that it protects the obligor against claims for damages and specific performance 

of the obligation negatively impacted by the impediment. 

I also mentioned that I would call ‘hardship provision’ a rule in the 

style of the Articles 6.2.2 and 6.2.3 PICC. If one investigates a prototypical hardship 

provision using this same twofold approach, one can very roughly describe its cases of 

application as situations where the obligor is facing some extraordinary economic crisis 

(i.e., economic hardship) making it more difficult for it to perform a contractual 

obligation, and its consequences varying between a right to claim the resolution of the 

contract without penalty and the right to obtain some form of adjustment in the contract 

that at least partially compensates for the hardship. 

Adopting this method, one possible question for investigation is 

whether a case of economic hardship affecting the ability of the obligor to perform an 

obligation could or could not validly trigger the application of Article 79. If the answer 

is in the affirmative, the follow-up question refers, of course, to the consequences of 

such an application. But let us concentrate in the first question for now. 

 
1517 Ibid., paras. 34–35. 
1518 Lookofsky, “Walking the Article 7(2) Tightrope Between CISG and Domestic Law,” 101–3. 
1519 Schwenzer, “Force Majeure and Hardship in International Sales Contracts,” 713. 
1520 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” para. 35; Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de 
Viena de 1980 Sobre Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 
3.2. 
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As mentioned above, the CISG does not expressly refer to the concept 

of economic hardship. This does not necessarily mean that an event of economic 

hardship does not produce effects under the CISG, as the CISG works with its own 

autonomous concepts and is known to use terminology that is not found in domestic 

legal systems.1521 

In order to determine whether the hypotheses that will trigger the 

protection granted by Article 79 (i.e., the “fattispecie” of Article 79) include events 

usually classified as cases of economic hardship, we must first establish a working 

concept of such a trigger as it is normally provided for in paradigmatic rules of 

economic hardship. 

The notion of a rule providing of hardship as an exception to the 

general binding character of promises1522 is historically related to the doctrine known as 

rebus sic stantibus, pursuant to which an obligation would not have to be performed 

when an unforeseeable1523 and extraordinary change of circumstances made it 

excessively burdensome.1524 The concept conforms therefore with a situation where the 

grounds on which the contract was formed no longer exist because of a “dramatic 

change.”1525  

Nowadays, although there is not one single unanimously accepted 

concept of hardship, echoes of the rebus sic stantibus doctrine can be identified in 

domestic and international law.1526 Article 6.2.2 PICC, which I adopted as a 

paradigmatic hardship provision, offers one such example: 

“There is hardship where the occurrence of events fundamentally alters 

the equilibrium of the contract either because the cost of a party’s 

performance has increased or because the value of the performance a 

party receives has diminished, and 

“(a) the events occur or become known to the disadvantaged party after 

the conclusion of the contract; 

 
1521 Tallon, Bianca, and Bonell, “Commentary to Article 79,” 574; Audit, La vente internationale, 172; 
Rimke, “Force Majeure and Hardship: Application in International Trade Practice with Specific Regard to 
the CISG and the UNIDROIT Principles of International Commercial Contracts,” 198; Perales 
Viscasillas, “Pace Law School Website,” para. 180. 
1522 Perales Viscasillas, “Pace Law School Website,” para. 180. 
1523 It seems that in reality the Roman pretorian rule did not require the extraordinary circumstance to be 
unforeseeable. In this regard, see Álvaro Villaça Azevedo, “Anotações sobre o Novo Código Civil,” 
Revista do Advogado 22 (2001): 7–18; Álvaro Villaça Azevedo, “Inaplicabilidade Da Teoria Da 
Imprevisão e Onerosidade Excessiva Na Extinção Dos Contratos - Civil,” Âmbito Jurídico, April 2009, 
www.ambito-juridico.com.br/site/index.php?n_link=revista_artigos_leitura&artigo_id=5890. 
1524 Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre 
Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 1; Schwenzer, “Force 
Majeure and Hardship in International Sales Contracts,” 710. 
1525 Kofod, “Hardship in International Sales CISG and the UNIDROIT Principles,” para. 2.2. 
1526 The correspondence, however, is not perfect. In this regard, see, for instance, Otávio Rodrigues Jr., 
“Revisão Judicial Dos Contratos e Seus Problemas Contemporâneos,” Consultor Jurídico, February 2, 
2015,  www.conjur.com.br/2015-fev-02/direito-civil-atual-revisao-judicial-contratos-problemas-
contemporaneos. 
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“(b) the events could not reasonably have been taken into account by the 

disadvantaged party at the time of the conclusion of the contract; 

“(c) the events are beyond the control of the disadvantaged party; and 

“(d) the risk of the events was not assumed by the disadvantaged party.” 

In understanding the reach of the provision cited above, the first 

important keyword of the definition is “fundamentally.” The equilibrium of the contract 

is always subject to change. It may be argued that contracts with effects protracting in 

time are made precisely because circumstances ordinarily change, which could cause 

either party to be in a situation where it would be better for its own interests to refrain 

from performing, were its promise not legally enforceable.1527 There must be a stringent 

threshold, therefore, to determine whether the disequilibrium is such that justifies a 

departure from the general rule pursuant to which the effects of changed circumstances 

are to be borne by obligor (the principle of “pacta sunt servanda”). 

Other relevant elements, which are also frequently found in definitions 

of hardship and related concepts throughout other legal systems, are (1) the fact that the 

relevant change of circumstances become known to the obligor after the contract has 

been concluded (paragraph “a”); and (2) that such events were unforeseeable to the 

disadvantaged party at the time of the conclusion of the contract. 

The requirement that the events be beyond the control of the 

disadvantaged party is designed to avoid protecting an obligor when he has caused (or 

contributed to) the difficulty to perform. It would be contrary to an ordinary sense of 

justice that a fact caused or aggravated by one party had the effect of excusing it from 

performing an obligation, at a loss to the counterparty. 

Finally, it is of obvious importance that the party affected by the 

impediment have not undertaken, explicitly or impliedly, to bear the consequences of 

such an event taking place. 

From the concepts seen above, both force majeure and hardship share 

common traits. In the past, there were commentators who advocated that the conceptual 

difference between these two concepts was that force majeure related to cases where 

performance became impossible, at least temporarily, while hardship only required that 

performance had become too burdensome, although not impossible.1528 In this sense, the 

difference would be one of the level of the threshold: the threshold for the recognition 

 
1527 Indeed, Unidroit, Principles of International Commercial Contracts, sec. 6.2.1 sets forth the general 
rule in accordance to which the mere fact that an obligation becomes more onerous to perform does not 
mean that it must not be performed by the obliged party. 
1528 Maskow, “Hardship and Force Majeure,” 664–65. 
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of a situation of hardship would be less stringent than the threshold for the recognition 

of impossibility.1529 

However, the notion of impossibility seems to have evolved from a 

strict concept that only referred to absolute, physical impossibility (such as the object of 

the sale being destroyed and not being replaceable), to a concept that also included 

“constructive,” “relative,” “economic”1530 or “commercial” impossibility – which in 

some common law legal systems is known as impracticability1531 –, or situations that go 

beyond the “limit of sacrifice,”1532 all of which refer, in one way or another, to a 

situation where performance would still be possible, but has become so onerous for the 

obligor that, as a practical matter, it would not be reasonable to compel such obligor to 

perform it or to treat such obligor as a defaulting party.1533 

Another difference that has already been pointed out is one of 

expectation as to the future: the concept of impossibility would serve to address a 

situation where the parties no longer contemplate the performance of the contract, while 

in the case of hardship the contract is in principle to be preserved.1534 This comparison, 

however, does not work in relation to Article 79 CISG, since it is essentially unanimous 

that Article 79 also applies for situations where the impediment is temporary, meaning 

that it does not necessarily cause the termination of the contract. 

Commentators discussing Article 79(1) CISG, indeed, argue against 

the practicality of a clear conceptual separation between impossibility and 

impracticability of performance.1535 It has been advanced that the notion of 

impossibility conceals questions of degree, meaning that, instead of a clear-cut 

 
1529 Honnold, Uniform Law for International Sales, 628 mention the fact that some authors make such a 
distinction, only to express his skepticism, later on, about the possibility of sustaining a clear boundary 
between both categories. 
1530 “Economic impossibility” supposedly being a German concept, in accordance with Tallon, Bianca, 
and Bonell, “Commentary to Article 79,” 581; and Schwenzer, “Commentary to Articles 79-80”, 
commentary to Article 79, para. 31. 
1531 Flechtner, “The Exemption Provisions of the Sales Convention, Including Comments on ‘Hardship’ 
Doctrine and the 19 June 2009 Decision of the Belgian Cassation Court,” 91. 
1532 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” para. 38; Schwenzer, “Commentary to Articles 79-80”, commentary to Article 79, para. 31. 
1533 Honnold, Uniform Law for International Sales, 626–29; CISG Advisory Council, “Opinion No. 7, 
Exemption of Liability for Damages Under Article 79 of the CISG,” para. 38; Tallon, Bianca, and Bonell, 
“Commentary to Article 79,” 581–82; Ugo Draetta, “Force Majeure Clauses in International Trade 
Practice,” International Business Law Journal 1996 (1996): 555. 
1534 Maskow, “Hardship and Force Majeure,” 665. Honnold, Uniform Law for International Sales, 629; 
Atamer, “Commentary to Articles 79-80,” 1072–73; This is also clearly stated on the official commentary 
to the Unidroit, Principles of International Commercial Contracts, Article 6.2.2, as noted above. 
1535 Honnold, Uniform Law for International Sales, 626–27; Angelina Sgier, “Commentary to Article 79,” 
in UN-Kaufrecht - CISG: Kommentar zum Übereinkommen der Vereinten Nationen über Verträge über 
den internationalen Warenkauf von 1980 - Unter Berücksichtigung der Schnittstellen zum internen 
Schweizer Recht, ed. Christoph Brunner, 2. (Bern: Stämpfli, 2014), 697–98. Irineu Strenger, Contratos 
Internacionais Do Comércio, 4th ed. (São Paulo: LTr, 2003), 249, speaks of a “softening” of the 
requirements for the recognition of force majeure. There is still opposition to this notion, though. See, for 
instance, Lookofsky, Understanding the CISG, 142. 
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conceptual distinction, it would be more appropriate to say that the exists a conceptual 

continuum between both.1536 

About the concept of economic hardship, the Official Commentary to 

the PICC recognizes that certain situations may simultaneously trigger the rules of 

hardship and of force majeure: if this is the case, it is for the affected party to decide 

which provision to invoke, a decision to be made presumably based on the preferred 

outcome.1537 

Professor Atamer argues that, in comparison with the trigger event for 

a force majeure event, a typical hardship provision has an additional requirement in the 

sense that the contractual equilibrium must have been fundamentally altered so that 

performance would have become extremely onerous for one of the parties.1538 It is 

submitted, however, that the loss of contractual equilibrium will occur in most cases of 

impediment related to economic difficulties. Only in the converse assertion there may 

not be a complete coincidence: not all situations where the contractual equilibrium has 

been fundamentally altered lead to impracticability of performance.1539 

When one accounts for the conceptual expansion of the notions of 

impossibility and impracticability, it also becomes increasingly difficult to identify a 

clear distinction between these two concepts and the notion of economic hardship. In 

practice, the legal characterization of impossibility, impracticability and most cases of 

economic hardship all have the general effect of offering some protection to an obligor 

who is confronted with an unforeseen or unexpected change of circumstances causing 

extraordinary difficulty to perform.1540 These concepts, therefore, constitute a kind of 

continuous scale of difficulty to perform, which could be represented graphically as 

follows:1541 

 

Figure 8: Conceptual scale of difficulty to perform 

 
1536 Honnold, Uniform Law for International Sales, 626–27; Sgier, “Commentary to Article 79,” 697–98. 
1537 Unidroit, Principles of International Commercial Contracts, commentary to Article 6.2.2. 
1538 Atamer, “Commentary to Articles 79-80,” 1070–72. 
1539 There will be cases where the equilibrium of the contract may have been fundamentally changed 
because the value of the performance to the obligee has diminished, and not because the performance 
itself became excessively onerous. This will be discussed in Section 3.7.2.6. 
1540 Perales Viscasillas, “Pace Law School Website,” para. 180. 
1541 The width of each bar is not supposed to represent any statistics and is merely intended to illustrate 
the preceding conceptual arguments. 
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Considering the chart, Article 79 would certainly apply to 

impediments causing performance to become impossible or impracticable. The question 

that remains relatively open to debate is whether it could apply to the cases of excessive 

onerousness. 

The prevailing opinion among scholars1542 seems to be in the sense 

that an impediment to performance caused by an economic dislocation,1543 

extraordinary economic hardship and the like constitutes a special case of 

impediment1544 (an “economic impediment,” to use the expression adopted by the 

CISG-AC1545) and, as such, may trigger the application of Article 79.1546 The CISG-AC 

has remarkably expressed its accord to this stance twice, first in Opinion No. 7,1547 and 

more recently, in Opinion No. 20.1548 

This prevalence, nonetheless, is not reflected on a high rate of success 

of parties who try to argue economic hardship under Article 79, as will be seen below. 

Finally, it is submitted that due to the wording of Article 79, events of 

economic hardship that would potentially trigger a hardship provision such as that of 

Article 6.2.2 PICC, but would not fall within the scope of application of Article 79 

CISG are changes of circumstances that cause the equilibrium of the contract to be 

fundamentally altered without making it more difficult for the affected party to perform. 

It is submitted that events that fall within this description are rather uncommon 

(although not unheard of).1549 

3.7.2.3 Case law doctrine 

The majority of the case law doctrine seems to recognize that 

economic hardship is a case that could, at least theoretically, be argued to invoke Article 

 
1542 CISG Advisory Council, “Opinion No. 20,” para. 0.8; Schwenzer, “Force Majeure and Hardship in 
International Sales Contracts,” 715; but see Gillette and Walt, The UN Convention on Contracts for the 
International Sale of Goods, adding the remark that this majority is formed by scholars and courts from 
continental Europe. 
1543 Honnold, Uniform Law for International Sales, 630; CISG Advisory Council, “Opinion No. 7, 
Exemption of Liability for Damages Under Article 79 of the CISG,” para. 3.1. 
1544 CISG Advisory Council, “Opinion No. 20,” para. 4.2. This stance is shared by scholars studying 
international commercial contracts in a broader scope. In this sense, see, for instance, Strenger, Contratos 
Internacionais Do Comércio, 248–50. 
1545 CISG Advisory Council, “Opinion No. 20,” para. 0.6. 
1546 See, for instance, Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de 
Viena de 1980 Sobre Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 2. 
1547 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG”, black letter rule 3.1. 
1548 CISG Advisory Council, “Opinion No. 20.” 
1549 One such case is reported by Davis, “Renegotiating Long-Term Energy Supply Contracts with 
Japanese Buyers:” Japanese buyers of Australian natural gas sought to renegotiate their contracts when 
the fracking technology caused shale gas to become available for a considerably lower price. If it were 
determined that this fact would amount to a fundamental change of the contractual equilibrium (which is 
debatable as the price of the newly available shale gas was only about 30% lower), it is submitted that 
Article 79 CISG would not support the claim of these Japanese buyers. A discussion about such situations 
will be held in Section 3.7.2.6 below. 
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79.1550 However, at the same time, the requirements so that exemption can be granted 

are so stringent that it was not until 2009 that a court finally granted relief to an obligor 

under Article 79 based on economic hardship. After that case, other obligors attempted 

to do the same and failed. 

In a case decided on 1989, regarding the sale of steel bars, an 

arbitration court found that the seller had no right to refuse to deliver goods in 

accordance with the contract on grounds that the price of these goods had risen in the 

market. Although the court did not apply the Convention, it referred to it when finding 

that this was, among other reasons, because the contract did not contain a hardship 

provision, and moreover because the increase of the market price of the goods was not 

sudden, substantial or unforeseeable.1551 The decision did not discuss at length the 

views of the court on the reach of Article 79 as a hardship provision. 

Later decisions were clearer in stating that where the CISG governs a 

transaction, Article 79 preempts and displaces similar doctrines in domestic law,1552 

such as Wegfall der Geschäftsgrundlage in German law1553 and eccesiva onerosità 

sopravvenuta in Italian law.1554 The corollary of this position is that there is no room 

under the CISG for claiming an exemption for liability on the grounds of hardship, even 

where the price of the goods rose “remarkably and unforeseeably” after the conclusion 

of the contract.1555 The case decided under German law1556 referred to a contract for the 

sale of electronic hearing aids, and the specific events that were claimed to constitute an 

impediment were not described in the excerpts of the decision available to the author. 

The Italian case1557 referred to a raw material named ironchrome, and the alleged 

hardship was a price increase of 43.71% over the two-month period elapsed between the 

conclusion of the contract and the delivery date. 

Another decision, handed down in 1996, related to a contract for the 

sale of “Chinese goods” (the nature of which were not disclosed beyond this general 

description). The alleged hardship was in the sense that a seller’s subcontractor could 

not proceed with the production of the goods unless the seller provided to it a 

“considerable amount of cash.” The court suggested that there was a degree of similarity 

between the hypothesis of Article 79 and the notions of force majeure, economic 

 
1550 Apart from the survey reported in the following paragraphs, the CISG-AC has also reached the same 
conclusion. See CISG Advisory Council, “Opinion No. 20,” para. 0.7. 
1551 Steel bars case (CLOUT Case 102), 8 CLOUT 2 (International Court of Arbitration (ICC) 1989). 
1552 Uncitral, Digest of Case Law on the United Nations Convention on Contracts for the International 
Sale of Goods, 2016, 375. 
1553 Electronic hearing aid case (CLOUT Case 47), 3 CLOUT 3 (District Court Aachen (Germany) 1993). 
1554 Laudisio and Lapertosa, Nuova Fucinati v. Fondmetall International (CLOUT Case 54), 4 CLOUT 2 
(District Court Monza (Italy) 1993). 
1555 Uncitral, Digest of Case Law on the United Nations Convention on Contracts for the International 
Sale of Goods, 2016, 375; Laudisio and Lapertosa, Nuova Fucinati v. Fondmetall International (CLOUT 
Case 54), 4 CLOUT. 
1556 Electronic hearing aid case (CLOUT Case 47), 3 CLOUT at 47. 
1557 Laudisio and Lapertosa, Nuova Fucinati v. Fondmetall International (CLOUT Case 54), 4 CLOUT at 
54. 
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impossibility or excessive onerousness, but ended up recognizing that “the seller is not 

freed from his responsibility as to his financial capability to perform even where he 

loses the necessary means because of subsequent, unforeseeable events.” As a result, the 

court found that the economic hardship alleged by the seller was within its own sphere 

of responsibility and, as such, denied exemption.1558 

In a case involving the sale of iron molybdenum, a variation of more 

than 200% was still not deemed as sufficient to configure sufficient hardship as to 

exempt the seller from liability under Article 79(1).1559 In this case, however, the claim 

of the seller, who had been negatively affected by the price variation, was coupled with 

an allegation in the sense that the non-performance was due to a failure of a sub-

supplier to provide the goods, a circumstance that was apparently more decisive in 

causing the court to find against the seller. 

In a case regarding the sale of tomato concentrate, a French court 

found that the hardship alleged by seller did not fall within the sphere of Article 79 

CISG, because the seller could have overcome it, and particularly because it was found 

that the seller just intended to opportunistically profit after prices of the goods rose 

dramatically in the market as a result of the loss of harvest that affected other sellers.1560 

In yet another case, regarding a contract for the sale of steel ropes, 

allegations as to adverse market prices, currency devaluation and increased carry costs 

were rejected as causes for an exemption under Article 79, because these events were 

foreseeable.1561 

On another case, regarding the sale of a component for the 

manufacturing of automotive air conditioning equipment, a French court had to deal 

with a situation where the buyer was faced with a dramatic reduction of the prices paid 

for the air conditioning equipment it manufactured.1562 The reduction was such that the 

components such buyer purchased from the seller became more expensive than the 

finished air conditioning equipment by approximately 100%. The court held that such a 

situation did not exempt the buyer from liability, particularly because the contract was 

for an 8-year term and in such a situation, changes of circumstances were foreseeable 

for an experienced professional market participant such as the buyer, and it was up to 

him to stipulate a hardship clause in the contract if he was to benefit from such a 

 
1558 Chinese goods case (CLOUT Case 166), 12 CLOUT 4 (Schiedsgericht der Handelskammer Hamburg 
1996). 
1559 Iron Molybdenum Case (CLOUT Case 277), 26 CLOUT. 
1560 Tomato concentrate case (Unilex Case 438), Unilex (Appellate Court Hamburg 1997); see also the 
commentary on the case by Gillette and Walt, The UN Convention on Contracts for the International Sale 
of Goods, 326. 
1561 Steel ropes case (Unilex Case 420), Unilex (Arbitration Court of the Bulgarian Chamber of 
Commerce and Industry 1998). 
1562 Guedet et al., Société Romay AG v. SARL Behr France (CLOUT Case 480), 42 CLOUT. 
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provision. The same conclusion was later reached by the French Supreme Court when 

this court was called to revise the decision previously cited.1563 

One must admit that it is difficult to trace a tendency from the 

decisions mentioned above. The one common trait unifying all of them is the fact that in 

all decisions the courts decided against the party who claimed to have been affected by 

an impediment. However, the grounds on which the courts reached such finding 

remarkably diverse. 

One relevant issue lies on the type of goods that were sold in each 

case. In five of the eight reported cases, the hardship was related to a relevant change of 

the price of either the goods being sold (ironchrome,1564 tomato concentrate,1565 iron 

molybdenum1566), or a raw material that was relevant for the production of the goods 

being sold (steel1567), where such relevant price variations occur with notable frequency. 

Indeed, ironchrome, tomato concentrate and steel can be considered to fit the category 

of commodity-type goods,1568 that is known as being subject to wild price 

fluctuations,1569 as mentioned many times before. It is therefore submitted that this 

circumstance alone severely undermined any claim of hardship,1570 meaning that those 

cases were not good indicators of a general trend regarding hardship – except to argue 

that a rule of hardship should generally not apply in cases regarding the sale of 

commodity-type goods. 

Moreover, in at least two cases,1571 the hardship claim seems to have 

been presented more as a secondary excuse for the lack of performance by the seller and 

was consequently not argued in sufficient depth or seriousness. 

If we exclude these “bad cases” from the sample, the only case that 

could be reasonably seen as a relevant paradigmatic case regarding hardship under the 

CISG – for being the only case where the claim seems to have been reasonably well 

argued by the obligor claiming hardship – is the case relating to air conditioning 

equipment.1572 The case, as seen, was decided against the buyer (who claimed hardship) 

 
1563 Société Romay AG v. SARL Behr France (CLOUT Case 839), 82 CLOUT. 
1564 Laudisio and Lapertosa, Nuova Fucinati v. Fondmetall International (CLOUT Case 54), 4 CLOUT. 
1565 Tomato concentrate case (Unilex Case 438), Unilex. 
1566 Iron Molybdenum Case (CLOUT Case 277), 26 CLOUT. 
1567 Steel bars case (CLOUT Case 102), 8 CLOUT; Steel ropes case (Unilex Case 420), Unilex. 
1568 The definition of what is a commodity-type good is in itself a debated matter. It is submitted that 
these goods fit the category because all of them constitute raw material that can be sold by means of a 
general description as to quality and quantity.  
1569 CISG Advisory Council, “Opinion No. 5, The Buyer’s Right to Avoid the Contract in Case of Non-
Conforming Goods or Documents,” para. 4.17; Mullis, “Twenty-Five Years On - The United Kingdom, 
Damages and the Vienna Sales Convention,” 47; Schwenzer, “Avoidance of the Contract in Case of Non-
Conforming Goods (Article 49(1)(a) CISG),” 441; Leisinger, Fundamental Breach Considering Non-
Conformity of the Goods, 126.  
1570 Schwenzer, “Force Majeure and Hardship in International Sales Contracts,” 716. 
1571 Electronic hearing aid case (CLOUT Case 47), 3 CLOUT; Chinese goods case (CLOUT Case 166), 
12 CLOUT. 
1572 Guedet et al., Société Romay AG v. SARL Behr France (CLOUT Case 480), 42 CLOUT. 
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on the grounds that the contract did not contain a hardship clause, which, it is submitted, 

also means a recognition in the sense that the CISG does not contemplate a hardship 

rule. 

This seems to have been the situation until 2009. Indeed, on 12 

October 2007 – the date of issuance of its Opinion No. 7 – the CISG-AC noted that no 

decisions were known to have exempted a party from liability on the grounds of 

economic hardship.1573 

This situation changed in 2009 when the Belgian Court of Cassation 

judged a case involving the sale of steel tubes. The price of the steel used to produce the 

tubes rose by about 70% after the contract was made, and the seller requested a 

renegotiation of the price based on the economic hardship caused by such fact. The 

buyer insisted on receiving the tubes for the contractual price. A lower court applied the 

French doctrine of imprévision to the case, but the Court of Cassation found that the 

existence of Article 79(1) preempted the application of national doctrines related to 

economic hardship. 

The Court of Cassation then dictated that, by force of Article 7(1) and 

Article 7(2) CISG, such “gap” in the Convention should be filled by recourse to general 

principles applicable to the international commerce, expressly citing, as an example, the 

PICC, and decided that the buyer had an obligation to renegotiate the contractual 

price.1574 

The decision did not specifically tackle the historical arguments in the 

sense that the omission of a hardship provision from the CISG having been intentional, 

but seemed, nonetheless, to conform with the position in the sense that matters of 

economic hardship may be decided under the Convention, and that regard is to be given 

to international instruments when looking for parameters to determine what to do when 

economic hardship is recognized. 

Commentators have heavily criticized the decision of the Court of 

Cassation, particularly, because of some aspects underlying its motivation. 

The first one regards the way the Court interpreted Article 7(2) CISG. 

According to Professor Flechtner, Article 7(2) mandates that gaps should be resolved by 

reference to “the general principles upon which the Convention is based;” such 

principles, he argues, “are be derived from the text of the CISG itself,” while the Court 

 
1573 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” para. 31. 
1574 J. Pafenols et al., Scafom International v. Lorraine Tubes, Pace Law School Institute of International 
Commercial Law (Belgium Court of Cassation 2009). The exact wording of the paragraphs where the 
Court justifies its rationale are as follows: “Afin de compléter les lacunes de manière uniforme il y a lieu 
de puiser dans les principes généraux régissant le droit du commerce international. / En vertu de ces 
principes, tels que consacrés notamment par « Unidroit Principles of International Commercial 
Contracts », la partie contractante qui fait appel aux circonstances modifiées perturbant fondamentalement 
l’équilibre contractuel comme visé au numéro 1, a le droit de réclamer la renégociation du contrat.” 
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looked for them in sources outside the Convention.1575 This position is based on an 

understanding in the sense that the PICC are not an expression of the principles upon 

which the Convention is based. They are, instead, a restatement of generally accepted 

contractual principles, something that goes beyond the CISG.1576 Professor DiMatteo 

goes further, underlining that since the PICC contain separate rules to deal with force 

majeure and economic hardship, the notion that Article 6.2.3 should supplement Article 

79(1) is arbitrary and incorrect.1577 

The second regards the finding that a gap existed regarding the 

remedy applicable to the situation. Commentators opine that this gap was only found to 

exist because the Belgian judges could not (or did not want to) accept that the absence 

of such rule meant that the adjustment of the contract under the CISG was simply not 

possible, when such remedy is so usual in civil law jurisdictions.1578 They argue that 

this is an instance of a domestic bias in the interpretation of the CISG, which is a threat 

to the uniform application of the CISG.1579 

Three subsequent cases seem to indicate that the Belgium case was 

not representative of a new greater trend. A Latvian case of 2010 applying the CISG 

dismissed an argument in this sense (but, in doing so, relied, at least partly, in Latvian 

law, thus incurring in the same “sin” of the Belgian court, although in the opposite 

direction).1580 A 2013 Polish case also dismissed a claim based on economic hardship 

relying on Article 79.1581 The court emphasized that the contract did not contain a 

hardship clause, suggesting that it did not consider that Article 79 could be applied to 

hardship cases. 

In an ICC case decided in 2013 regarding a long-term supply contract 

for natural gas, the tribunal was apparently open to the possibility that Article 79 could 

entitle a party to a mandatory revision of the contract, but ended up not taking a firm 

position about the subject, mainly because (1) the party invoking it had already agreed 

to modified terms in a voluntary renegotiation with the other parties and could not 

 
1575 Flechtner, “The Exemption Provisions of the Sales Convention, Including Comments on ‘Hardship’ 
Doctrine and the 19 June 2009 Decision of the Belgian Cassation Court,” 95–96; DiMatteo, “Contractual 
Excuse Under the CISG,” 284. 
1576 Flechtner, “The Exemption Provisions of the Sales Convention, Including Comments on ‘Hardship’ 
Doctrine and the 19 June 2009 Decision of the Belgian Cassation Court,” 96. 
1577 DiMatteo, “Contractual Excuse Under the CISG,” 283–84; It must be emphasized, however, that the 
extent of the role of the Unidroit Principles in the task of filling gaps in the CISG is highly controversial 
and opinions in this regard vary widely. In this regard, see Perales Viscasillas, “The Role of the Unidroit 
Principles and the PECL in the Interpretation and Gap-Filling of ClSG,” 301–7. 
1578 DiMatteo, “Contractual Excuse Under the CISG,” 283–84; Flechtner, “The Exemption Provisions of 
the Sales Convention, Including Comments on ‘Hardship’ Doctrine and the 19 June 2009 Decision of the 
Belgian Cassation Court,” 96–98. 
1579 Flechtner, “The Exemption Provisions of the Sales Convention, Including Comments on ‘Hardship’ 
Doctrine and the 19 June 2009 Decision of the Belgian Cassation Court,” 97–98. Siegfried Eiselen, 
“Scafom International v. Lorraine Tubes: Editorial Remarks,” Pace Law School Institute of International 
Commercial Law, June 19, 2009, cisgw3.law.pace.edu/cases/090619b1.html, expresses a similar concern. 
DiMatteo, “Contractual Excuse Under the CISG,” 283–84. 
1580 Winter rapeseed case (CISG Nordic case 100505LV) (Court of Tukums District May 5, 2010). 
1581 Coke fuel case (CLOUT Case 1829), 200 CLOUT 9 (Court of Appeals of Katowice 2013). 
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therefore invoke the same facts to request a further revision; and (2) the tribunal found 

that the language used by the party was consistent with a repudiation of the contract 

(i.e., it basically said that it considered that the contractual relationship was damaged 

beyond repair and ceased performing), instead of a request for renegotiation.1582 

Finally, in 2015, the French Court of Cassation took a more 

ambiguous stance in a case regarding the sale of heating appliances. The seller claimed 

that the buyer had breached a duty to renegotiate a contract governed by the CISG, 

basing its claim, however, on Article 6.2 PICC.1583 After the Court of Appeal denied the 

claim, the seller appealed to the Court of Cassation. That Court recognized that the 

Court of Appeal had failed to determine whether the price fluctuations alleged by the 

seller constituted an excusable economic hardship under Articles 1131 and 1134 of the 

French Civil Code and Article 6.2 PICC, but nonetheless denied the appeal, indicating 

that the seller had failed to prove the occurrence of the alleged price fluctuation and the 

existence of a fundamental alteration of the equilibrium of the contract. Therefore, even 

though the court did not apply the provision, the judgment suggests that it might have, 

had the seller successfully proved its case. 

It can hardly be said, therefore, even now, that case law favors the 

application of Article 79 in cases of economic hardship. The existence of a few cases 

against this majority, together with relevant voices in the doctrine arguing that it should, 

are an indication that this tendency may change in the future, but it remains to be seen 

whether this will happen. 

3.7.2.4 The threshold for obtaining an exemption on the grounds of hardship 

If it is admitted that Article 79 may be triggered by a case of economic 

hardship, it becomes necessary to determine how serious a hardship the obligor must be 

facing in order for it to be able to seek protection under this provision. In other words, it 

is necessary to identify a criterion, such as a threshold that must be surpassed, so that 

the effects of the rule are produced. 

Examples usually mentioned by commentators as possible grounds for 

a claim on grounds of hardship are extreme price fluctuations, either of the contractual 

goods themselves, or of the raw materials needed to produce them, and extreme 

currency dislocations.1584 These facts have so often caused problems in contract 

performance that there often are rules of domestic laws and administrative regulations 

that impose contract adjustments should they occur.1585 Particularly in earlier 

 
1582 Kaufmann-Kohler, Garro, and Caivano, YPF S.A. v. AESU et al. (ICC 16232/JRF/CA), Pace Law 
School Institute of International Commercial Law. 
1583 Mme. Mouillard, Dupiré Invicta Industrie v. Gabo (CLOUT Case 1501), 161 CLOUT 4 (n.d.). 
1584 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” para. 33; Schwenzer, “Commentary to Articles 79-80”, commentary to Article 79, para. 31. 
1585 Honnold, Uniform Law for International Sales, 630. 
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discussions, scholars tended to look for a number – a certain percentage above which a 

variation in costs, price or exchange rate, for instance, would be excessively onerous.1586  

An illustration of this approach can be found in many of the cases 

cited in Section 3.7.2.3. Although they are too few to serve as a basis for solid 

conclusions,1587 one could draw some preliminary conclusions from an analysis of the 

numbers involved. 

In the 1989 case regarding steel bars, the claim was based on the 

variation of about 13% of the price of raw material. The court found that such a 

variation was not sudden, substantial or unforeseeable.1588 

In the case referring to electronic hearing aids,1589 the specific events 

that were claimed to constitute an impediment were not described in the excerpts of the 

decision available to the author. 

In the Italian case of the sale of ironchrome, the alleged hardship was 

a price increase of 43.71% over the two-month period elapsed between the conclusion 

of the contract and the delivery date.1590 The claim was denied on the basis that the 

CISG did not provide for hardship situations. 

In the case of the Chinese goods, the alleged hardship was in the sense 

that a seller’s subcontractor could not proceed with the production of the goods unless 

the seller provided to it a “considerable amount of cash” (the precise amount was not 

disclosed in the documents available to this author). The court found that the economic 

hardship alleged by the seller was within his own sphere of responsibility and, as such, 

did not exempt him from liability.1591 

In the case involving the sale of iron molybdenum, a variation of more 

than 200% was still not deemed as sufficient to configure sufficient hardship as to 

exempt the seller from liability under Article 79(1).1592 In this case, however, the claim 

of the seller, who had been negatively affected by the price variation, was coupled with 

an allegation in the sense that the non-performance was due to a failure of a sub-

supplier to provide the goods, a circumstance that was apparently more decisive in 

causing the court to find against the seller. 

In the case regarding the sale of tomato concentrate, a French court 

found that a price increase of about 25% did not constitute hardship for the purposes of 

Article 79 CISG, because the seller could have overcome it, and particularly because it 
 

1586 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 311–12. 
1587 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” para. 32. 
1588 Steel bars case (CLOUT Case 102), 8 CLOUT. 
1589 Electronic hearing aid case (CLOUT Case 47), 3 CLOUT at 47. 
1590 Laudisio and Lapertosa, Nuova Fucinati v. Fondmetall International (CLOUT Case 54), 4 CLOUT at 
54. 
1591 Chinese goods case (CLOUT Case 166), 12 CLOUT. 
1592 Iron Molybdenum Case (CLOUT Case 277), 26 CLOUT. 
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was found that the seller was opportunistically trying to profit after the price of the 

contract goods rose dramatically in the market as a result of the loss of harvest that 

affected other sellers.1593 

In the case regarding the sale of steel ropes, allegations as to adverse 

market prices, currency devaluation and increased carry costs resulting in expenses of 

about 33% of the value of the contract were rejected as causes for an exemption under 

Article 79, because these events were foreseeable.1594 

In the case regarding the sale of a component for the manufacturing of 

automotive air conditioning equipment, a price fluctuation of the goods manufactured 

by the buyer (i.e., not the contract goods, but the goods that the buyer would produce 

using the contractual goods) caused the price of the contract goods alone to be higher 

than the price of the final goods produced by the buyer.1595 It was not clear how much 

the buyer estimated that this ratio should be, but judging from the elements of fact 

available in the case description, the onerousness of the contract for the buyer would 

have increased by at least 100%. In any case, the court held that it was the buyer’s 

burden to negotiate an economic hardship clause in the contract and denied relief due to 

the nonexistence of such clause. 

Finally, in the case regarding the sale of heating appliances, although 

the obligor mentioned a price variation of up to 118% in relevant raw materials, the 

reported effect of such variation was a reduction of “only” 58% of the party’s profit 

margin. The court dismissed the claim on the basis that there had been no fundamental 

alteration of the equilibrium of the contract.1596 

In this regard, it is particularly contradictory that the only case 

mentioned so far where the court ordered a renegotiation under Article 79 CISG was 

decided on the grounds of a price variation of steel, which is also a commodity-type 

good, of 70%,1597 which to standards usually applicable to the commodity trade is 

neither extraordinary nor unforeseeable.1598 It is therefore submitted that, apart from the 

other grounds upon which this decision deserves criticism, discussed in Section 3.7.2.3, 

this decision was incorrect also in ignoring this important circumstance and, 

consequently, should not be deemed as a paradigm for future cases, at least in relation to 

 
1593 Tomato concentrate case (Unilex Case 438), Unilex. 
1594 Steel ropes case (Unilex Case 420), Unilex. 
1595 Guedet et al., Société Romay AG v. SARL Behr France (CLOUT Case 480), 42 CLOUT. 
1596 Mme. Mouillard, Dupiré Invicta Industrie v. Gabo (CLOUT Case 1501), 161 CLOUT. 
1597 J. Pafenols et al., Scafom International v. Lorraine Tubes, Pace Law School Institute of International 
Commercial Law; Uncitral, Digest of Case Law on the United Nations Convention on Contracts for the 
International Sale of Goods, 2016, comment to Article 79. 
1598 See Hopkin, Treibacher v. TDY, Pace Law School Institute of International Commercial Law for an 
example of a case where prices went from US $175.00 per kilogram to US $1,100.00 per kilogram after a 
one-year period. In the Iron Molybdenum Case (CLOUT Case 277), 26 CLOUT, the price went from US 
9.70/kg to US $31.00/kg was observed in a mere two-month period. Both cases were decided under the 
CISG. In none of the cases the price variation excused the party negatively affected from any liability.  



373 
 

the applicable threshold to entail the right to claim an exemption of liability on the 

grounds of economic hardship in a contract for the sale of a commodity. 

Moreover, as I have also mentioned earlier, in at least two cases where 

hardship was not recognized, the hardship claim seems to have been presented more as 

an ancillary justification for the lack of performance by the seller and was consequently 

not argued in sufficient depth or seriousness.1599 

In the cases involving winter rapeseeds and coke fuel, the appreciation 

of the hardship claim seems to have been prejudiced by the view of the respective courts 

in the sense that the recognition of hardship depended on the existence of a specific 

contractual provision.1600 

Further, if one accepts that there is no essential difference between 

economic hardship and force majeure in relation to the triggering hypothesis (i.e., the 

type of impediment that must take place in order for economic hardship or force 

majeure to be recognized), cases argued on the grounds of force majeure could also help 

in the identification of the threshold of relevance of an event for the purposes of 

establishing the application of Article 79. However, no uniformity of criteria is found in 

these cases as well.1601 

In the Chinese case regarding the sale of an iron molybdenum alloy, 

the commission found that a variation of more than 200% on the price of the goods did 

not constitute grounds for the recognition of force majeure, on the grounds of the event 

being foreseeable.1602 

On the case regarding the sale of frozen raspberry, a fall in market 

prices of about 17% was found by the court to be foreseeable, as it constituted an 

ordinary fact in international commerce, and for not rendering performance 

impossible.1603 

Based on these cases, it is not surprising that the doctrine has not been 

able to reach an agreement about a “magic number” that would serve as a universal 

reference. Professor Schwenzer, after stating that “legal certainty calls for some 

benchmark,” made an attempt to establish a high enough numeric threshold, indicating 

that the variation of the value of the performance must be in the order of 150-200%,1604 

 
1599 Electronic hearing aid case (CLOUT Case 47), 3 CLOUT; Chinese goods case (CLOUT Case 166), 
12 CLOUT. 
1600 Guedet et al., Société Romay AG v. SARL Behr France (CLOUT Case 480), 42 CLOUT; Winter 
rapeseed case (CISG Nordic case 100505LV), CISG Nordic; Coke fuel case (CLOUT Case 1829), 200 
CLOUT. 
1601 Uncitral, Digest of Case Law on the United Nations Convention on Contracts for the International 
Sale of Goods, 2016, 376–77. 
1602 Iron-Molybdenum Alloy case (CISG Online Case 1067), CISG Online (China International Economic 
& Trade Arbitration Commission 1996). 
1603 Beerten et al., Vital Berry Marketing v. Dira-Frost (UNILEX Case 263), Unilex (District Court of 
Koophandel Hasselt 1995). 
1604 Schwenzer, “Force Majeure and Hardship in International Sales Contracts,” 717. 
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but that too seemed arbitrary if considered alone, without regard to other circumstances 

of the case.1605  

These difficulties led to a shift from attempts to establish a fixed, 

numeric threshold, to attempts to establish a more flexible standard encompassing other 

factors. It is currently well established, therefore, that it is not possible to address the 

issue of the threshold just by determining a number or a percentage, and that other 

circumstances must be factored in the analysis.1606 

A clear illustration of this evolution may be seen in the Official 

Commentary to Article 6.2.2 PICC. In an early version, the Commentary famously 

stated that a 50% and upwards increase in the value of the performance would likely 

satisfy the “fundamental alteration” requisite.1607 However, later editions of the official 

commentary no longer mention an explicit figure,1608 partly because 50% was 

considered to be too low and arbitrary.1609 

An illustration of the current trend of expressing the threshold in terms 

of a more open standard can be found in the CISG-AC Opinion No. 7, which states that 

in order to trigger the exemption under Article 79, a change of circumstances leading to 

economic hardship must have been “wild and totally unexpected.”1610 In its Opinion No. 

20, the CISG-AC used the expression “excessively onerous” to describe the 

standard.1611 A “reasonable expectation test,” calling for the application of the 

 
1605 See Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 311, for 
a strong argument in this sense. 
1606 Atamer, “Commentary to Articles 79-80,” 1072; Schwenzer, “Commentary to Articles 79-80”, 
commentary to Article 79, para. 31; Schwenzer, “Force Majeure and Hardship in International Sales 
Contracts,” 716; Rimke, “Force Majeure and Hardship: Application in International Trade Practice with 
Specific Regard to the CISG and the UNIDROIT Principles of International Commercial Contracts,” 226; 
Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre 
Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 3.2; Klaus Peter Berger 
and Daniel Behn, “Force Majeure and Hardship in the Age of Corona: A Historical and Comparative 
Study,” McGill Journal of Dispute Resolution, April 20, 2020 make a similar point regarding Articles 
6.2.2 and 6.2.3 PICC. It is submitted that the argument applies to Article 79 in cases of economic 
hardship as well. Christoph Brunner, Force Majeure and Hardship under General Contract Principles: 
Exemption for Non-Performance in International Arbitration, International Arbitration Law Library 18 
(Alphen aan den Rijn: Wolters Kluwer Law & Business, 2009), 426, advances a similar argument in an 
analysis under transnational private law in general. 
1607 Schwenzer, “Force Majeure and Hardship in International Sales Contracts,” 716; Kofod, “Hardship in 
International Sales CISG and the UNIDROIT Principles,” sec. 2.2; Rimke, “Force Majeure and Hardship: 
Application in International Trade Practice with Specific Regard to the CISG and the UNIDROIT 
Principles of International Commercial Contracts,” 239. 
1608 Schwenzer, “Force Majeure and Hardship in International Sales Contracts,” 716; Sgier, “Commentary 
to Article 79,” 700–701; Unidroit, Principles of International Commercial Contracts. 
1609 Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC), Art. 6.2.2 para. 7. Brunner, Force Majeure and Hardship under General Contract Principles, 
428. 
1610 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” para. 39. 
1611 CISG Advisory Council, “Opinion No. 20”, black-letter rules 3 and 4. 
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reasonable person under Article 8 CISG in order to determine the threshold discussed 

herein, was then proposed.1612 

This, however, has led to a new attempt to establish a numeric 

threshold: the so-called “Eisenberg formula.” The “formula,” in essence, is a method to 

determine what is to be reasonably expected in terms of the magnitude of an 

impediment consisting of economic hardship. For instance: if a dramatic increase in the 

price of a commodity is argued as a source of economic hardship, then the limit of what 

should be considered reasonably expected is the maximum price increase of such 

commodity within such period, considering a similar interval of time. If the price 

increase used to support an argument in favor of the application of Article 79 CISG is 

greater than the highest price increase for a similar time interval in the analyzed period, 

then the event would be sufficiently extraordinary to constitute an impediment under 

such rule.1613 

As tempting as it may be to claim that this criterion can finally 

constitute an absolute rule of reasonableness (Professor Ishida exalts the versatility of 

the formula, arguing that it could apply to “all kinds of transactions … regardless of 

their kinds, natures, lengths, or the type of goods”1614), it is submitted that this so-called 

formula should not be applied blindly to any contract. 

In certain business environments, an excuse under a rule in the style of 

Article 79 CISG would be unacceptable regardless of how extravagant a variation in 

price would be – even if it is totally unprecedented. This would be the case in sales 

entered into within a commodity exchange, for instance. Moreover, Eisenberg’s method 

cannot be applied without taking into consideration the peculiarities of the allocation of 

risk agreed by the parties: it has been mentioned already that for a variety of reasons, 

the pricing mechanism may have been designed so that the risk of price variation is 

undertook by a party in exchange of another relevant risk that is shifted away from this 

party. Thus, and as a simple illustration: if the price of the goods has increased wildly, 

but the contractual price agreed at the time of the conclusion of the contract was already 

substantially above market, this would be an indicator that the simple application of this 

formula could lead to results that would not conform to the intention of the parties. If 

the price was already above market, this might well be because the parties have set this 

value as a way of giving some comfort to the seller against an increase, and to set a limit 

to the buyer as to how far it was willing to pay in order to secure the goods in a moving 
 

1612 Ishida, “CISG Article 79: Exemption of Performance, and Adaptation of Contract Through 
Interpretation of Reasonableness－Full of Sound And Fury, but Signifying Something,” 359–60; Perales 
Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre 
Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 3.3; CISG Advisory 
Council, “Opinion No. 20,” para. 7.4. 
1613 Melvin A. Eisenberg, “Impossibility, Impracticability, and Frustration,” Journal of Legal Analysis 1, 
no. 1 (2009): 245; Ishida, “CISG Article 79: Exemption of Performance, and Adaptation of Contract 
Through Interpretation of Reasonableness－Full of Sound And Fury, but Signifying Something,” 374; 
CISG Advisory Council, “Opinion No. 20,” para. 4.6. 
1614 Ishida, “CISG Article 79: Exemption of Performance, and Adaptation of Contract Through 
Interpretation of Reasonableness－Full of Sound And Fury, but Signifying Something,” 374–75. 
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market. Similar considerations would apply if the price of the goods were to be 

calculated in accordance with a complex formula taking into account prices of other 

commodities, labor costs etc. 

As mentioned several times already, commodity-type goods are 

known for being generally subject to high price volatility.1615 If this is so, it becomes 

very difficult for an obligor to claim that price variation should constitute and 

impediment under Article 79, particularly because it would be very unconvincing to say 

that any level of price variation would have been unforeseeable1616 and, consequently, 

that it was not within contemplation of the party when it entered into the contract.1617 

Although this circumstance was not expressly mentioned in all of the cases where a 

claim for hardship was not recognized by the court, a common trait of five of the cases 

mentioned above was that they referred to fluctuations of price referred commodity-type 

goods.1618 In these circumstances, denial of relief must be the expected outcome; as 

counter-intuitive as this may sound, in certain markets for commodity-type goods, even 

unprecedented price variations may be within the contemplation of the parties making a 

contract. Such a possibility certainly cannot be excluded a priori. It must not be 

forgotten that the “reasonable person” standard under Article 8(2) CISG asks for “a 

reasonable person of the same kind as the other party,” and that the decisions of such 

party should be assessed against “the same circumstances.” What a reasonable person 

would do, therefore, depends on the “kind of person” is select as reference, and on the 

circumstances where one puts it. Finally, to the extent that this method resembles the 

notion of implying a forced adjustment clause in the contract (because it seems to be 

derived from a tacit agreement between the parties about assumptions that are 

fundamental for the performance1619), it must be noted that, as discussed in Sections 

3.6.3 and 3.7.5.3, it is not sufficient for a term to be reasonable so that it can be implied: 

it must have been necessary for the bargain to make sense. 

The rule of Article 79 calls for an ‘impediment,’ and it is submitted 

that no variation of price – or of currency value –, alone and detached of other 

circumstances, is sufficient to hinder the ability of an obligor to perform. It is necessary 

to establish that such variations have caused an impediment of performance in the sense 

 
1615 CISG Advisory Council, “Opinion No. 5, The Buyer’s Right to Avoid the Contract in Case of Non-
Conforming Goods or Documents,” para. 4.17; Mullis, “Twenty-Five Years On - The United Kingdom, 
Damages and the Vienna Sales Convention,” 47; Schwenzer, “Avoidance of the Contract in Case of Non-
Conforming Goods (Article 49(1)(a) CISG),” 441; Leisinger, Fundamental Breach Considering Non-
Conformity of the Goods, 126.  
1616 Schwenzer, “Force Majeure and Hardship in International Sales Contracts,” 716. 
1617 Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre 
Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 3.1. 
1618 In Laudisio and Lapertosa, Nuova Fucinati v. Fondmetall International (CLOUT Case 54), 4 CLOUT, 
the relevant good was a raw material called ironchrome; Iron Molybdenum Case (CLOUT Case 277), 26 
CLOUT; Tomato concentrate case (Unilex Case 438), Unilex; In the Steel bars case (CLOUT Case 102), 
8 CLOUT; and in the Steel ropes case (Unilex Case 420), Unilex, the relevant good was steel. 
1619 At least in the interpretation given by Ishida, “CISG Article 79: Exemption of Performance, and 
Adaptation of Contract Through Interpretation of Reasonableness－Full of Sound And Fury, but 
Signifying Something,” 369. 
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of the rule, qualified by the other requirements (unforeseeability, insurmountability). 

This determination can only be done after all surrounding circumstances have been 

factored in the equation.1620 

So, again, if sudden and ample price variations are common 

occurrences in the market in which the sale is made, the foreseeability of the event 

would render Article 79 inapplicable even after unprecedented price changes;1621 if 

there are available financial instruments that would offset the loss of the obligor (even if 

only partially), the ability of the obligor to overcome the impediment would render 

Article 79 inapplicable. In a more nuanced illustration case, if the price of a raw 

material suffered an important variation, but this raw material represented only a 

relatively minor part of the total value of the transaction, there would be no impediment 

(this seems to have been the case in Dupiré Invicta Industrie v. Gabo1622). A similar 

conclusion can be drawn if the price of the commodity-type good, albeit relevant, is 

only a minor part of the costs of the buyer, or if it becomes clear that the buyer can pass 

at least part of the increase in prices on to its own sub-buyers.1623  

Likewise, while a sudden and dramatic currency devaluation may 

certainly generate a dramatic impact on a company that is heavily indebted in that 

currency, this fact per se may not directly affect its ability to perform its obligations 

under a particular contract being discussed. 

Finally, it is also important to note that most commentators also 

consider that the financial situation of the obligor is within its sphere of control,1624 or is 

among the risks that are ordinarily for the obligor to bear1625 – and, I would add, most of 

the time, also within foreseeability. This is to say, the fact that the obligor is suffering 

economic hardship because, for instance, its former management made bad business 

decisions and left the company in the brink of insolvency, and ends up not having 

enough cash to pay for the goods it had sold under a contract governed by the CISG 

(thus being objectively unable to perform), should not entitle this obligor to seek 

protection under Article 79. The answer is in the negative not only because the situation 

was within the buyer’s sphere of control, but also, and, in my view, preponderantly, 

because the buyer can hardly argue that this situation was not foreseeable (unless the 

contract was intended to last for a very long time – see below for a more detailed 

discussion regarding a possible different solution for long-time contracts). 

 
1620 CISG Advisory Council, “Opinion No. 20,” para. 7.5. 
1621 Lookofsky, Understanding the CISG, 141. 
1622 Mme. Mouillard, Dupiré Invicta Industrie v. Gabo (CLOUT Case 1501), 161 CLOUT. 
1623 In this sense, see Gillette and Walt, The UN Convention on Contracts for the International Sale of 
Goods, 312, although the authors conclude by arguing that Article 79 CISG should not be triggered by 
events of economic hardship. 
1624 Atamer, “Commentary to Articles 79-80,” 1056–57; Schwenzer, “Commentary to Articles 79-80”, 
commentary to Article 79, para. 26; Lookofsky, Understanding the CISG, 154; Schlechtriem and Butler, 
UN Law on International Sales, 203. 
1625 Lookofsky, Understanding the CISG, 140. 
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The CISG-AC, in its Opinion No. 20, dedicated solely to the 

interpretation of Article 79 as a rule of economic hardship, lists the following non-

exclusive factors that are to be taken into account when determining whether the rule 

should be triggered:1626 

“a) whether the risk of a change of circumstances was assumed by either 

party; 

“b) whether the contract is of a speculative nature; 

“c) whether and to what extent there have been previous market 

fluctuations; 

“d) the duration of the contract; 

“e) whether the seller has obtained the goods from its own supplier; 

“f) whether either party has hedged against market changes.” 

Consistent with the notion that economic hardship is nothing more 

than a case of impediment, most of these topics are also relevant when determining 

whether Article 79 CISG applies in case of impediments not directly related to 

economic difficulties, as discussed in Section 3.7.3 below. Letters “a,” “b” and “f” are, 

in reality, different ways of referring to situations where one of the parties has explicitly 

or implicitly undertaken the risk generated by the changed circumstances, and therefore 

must be assessed against the particularities of the contract and related elements such as 

exchanges by the parties during negotiations and performance of the contract and of 

prior contracts between them. Letter “c” refers to the assessment of whether the party 

could reasonably have taken the changed circumstances in consideration at the time of 

the conclusion of the contract, and letter “d,” based on the reasoning of the CISG-AC, 

relates both to foreseeability and to the assessment of whether the impact upon the party 

was relevant enough as to pass the threshold of the rule.1627 As to letter “e,” from what 

can be gathered from the reasoning underlying the Opinion, the rationale is that a seller 

that has already secured the goods from its own supplier cannot ask for a higher price if 

the price of the goods has soared. This is consistent with the idea that the fact that 

triggers the exemption under Article 79 is not the loss of the equilibrium between the 

value of the performances that are mutually due, but the fact that one of the parties is 

faced with a sudden and extraordinarily burdensome difficulty to perform (which would 

not exist in this case). I will discuss this issue further in the following Subsection. 

To sum up: it is not sufficient for the obligor to demonstrate that the 

bargain turned out to be unprofitable1628 or otherwise a bad (no matter how horribly 

bad) piece of business for them: it must be shown that the obligor faced an impediment 

of performance. Of the cases discussed in this writing, the ones that seemed to fit this 

 
1626 CISG Advisory Council, “Opinion No. 20”, black-letter rule 7. 
1627 See ibid., para. 7.12 and 7.13. 
1628 Lookofsky, Understanding the CISG, 141. 
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description, if we take the publicly available facts at face value, are two Russian cases: 

one where, due to a restrictive order imposed by the Russian Central Bank, the buyer 

was unable to transfer funds to the seller (provided, in this case, that the buyer did not 

have funds available in another country),1629 to be discussed in Section 3.7.3.2 below, 

and another where the buyer’s bank went bankrupt, apparently leaving the buyer 

without means to pay the price1630 (to be discussed in Section 3.7.3.6 below). In the 

former case, the obligor’s argument was not even based on economic hardship: the 

impediment argued was the order of the Central Bank. 

Even in these cases, however, any relief under Article 79 would 

possibly have been temporary, because the buyers in each case would be expected to 

keep seeking ways to perform their obligation and, from the moment when it would 

have become possible to perform (even with some sacrifice), the exemption would have 

been lifted.1631 

The corollary to this analysis is that a recognition in the sense that 

Article 79 covers cases of economic hardship, in practice, amounts only to an 

acceptance that a fact that is economic in nature can be invoked as an impediment under 

Article 79. It does not mean that any of the requirements listed in Article 79 has to be 

ignored or applied in a different way, or that an obligor affected by economic hardship 

will have in its favor any remedies other than those already provided for the 

“traditional” cases of impediment.1632 

On the negative side, this also means that there will be cases of 

economic hardship that may greatly affect the contractual equilibrium and, as such, 

would fall within the scope of a hardship provision like that of Article 6.2.2 PICC, but 

will not fall within the reach of Article 79. Cases of hardship that are reasonably beyond 

the control of the obligor and are reasonably not expected to have been taken into 

consideration when the contract was made, but nonetheless do not really prevent the 

obligor from performing, being only extremely onerous, would fit this category. For 

these cases, only an agreed hardship clause could protect the obligor. 

3.7.2.5 The discussion as to whether there is a requirement in the sense that the 

equilibrium of the contract must have been upset 

The CISG-AC, in its Opinion No. 20, states that “economic hardship” 

refers to “change of circumstances that fundamentally alter the equilibrium of the 

 
1629 Russian Federation arbitration proceeding 198/2000, Pace Law School Institute of International 
Commercial Law (Tribunal of International Commercial Arbitration at the Russian Federation Chamber 
of Commerce and Industry 2001). 
1630 Russian Federation Arbitration proceeding 269/1997 (CLOUT Case 469), 41 CLOUT 9 (Tribunal of 
International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry 
1998). 
1631 Lookofsky, Understanding the CISG, 155. 
1632 In the sense that no other remedies are available to the obligor, this is the opinion of Schwenzer, 
“Force Majeure and Hardship in International Sales Contracts,” 725. See also Cesar Pereira and Daniel 
Nogueira, Contract Law in Latin America: Current Issues (Curitiba: CIArb Brazil Branch, 2020), 
www.youtube.com/watch?v=gpsWCsO6KFA. 
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contract, in making performance by one party significantly more onerous or in 

decreasing its value considerably.”1633 I respectfully disagree: as seen, Article 79 CISG 

does not mention the equilibrium of the contract as a requisite for the rule to apply. As 

such, it is submitted that there is no requirement under the rule of Article 79(1) that the 

equilibrium of the contract – i.e., the relative value of the performances of the parties – 

have been altered in order for the rule to be triggered. Likewise, it is submitted that the 

fact that the equilibrium of the contract has been altered does not trigger the rule unless 

the requirements under Article 79(1) are met in the case. 

The stance adopted by the Council in Opinion No. 20 in this regard is 

not explained in depth. In paragraph 4.2, it is said that the requirement that the 

equilibrium of the contract have been altered is found in international law instruments, 

citing Article 6.2.2 PICC.1634 However, in line with the discussion held herein, what is 

being argued is that Article 79 CISG encompasses cases of economic disruption 

whenever these cases fit the description of Article 79(1). Whilst it is likely that in most 

cases of economic hardship that fit the description of Article 79(1), such equilibrium 

will probably have been altered, as a result of the cost of the performance of one of the 

parties becoming excessively high, the disequilibrium in itself is not listed as a 

requirement. If so, there would be no room to use the PICC in order to identify a 

requirement that is extraneous to the text of the Convention. The reasoning is exactly 

the same adopted to criticize the 2009 Belgian case in which the court applied Article 

6.2.3 PICC to decide that a party affected by economic hardship had the right to request 

the renegotiation of the contract:1635 the Convention already contains a complete rule to 

deal with the case; the solution is to be found in the Convention alone and it is 

undesirable in this situation to bring external elements into the discussion. It is worth 

noting that Opinion No. 20 itself endorses the criticism to propositions in the sense of 

incorporating Article 6.2.3(4) PICC into the CISG by way of Articles 7(2) or 9(2) CISG 

(which would empower courts to adapt the contract) because, among other reasons, 

“there is no gap in the CISG regarding the remedies in case of hardship.”1636 

3.7.2.6 Hardship when the value of the performance has diminished 

The CISG-AC Opinion No. 20 also clearly states that “hardship may 

arise when (…) the value of the performance has diminished.”1637 

The rationale underlying this understanding is relatively scant: it is 

said that such a situation is as “unfair” as the situation where the cost of the 

performance has increased; a passage of a commentary by Professors Honnold and 

Flechtner is cited where they mention that there may be situations where “extreme and 

unexpected currency dislocations make it impossible for sellers to continue to produce 

 
1633 CISG Advisory Council, “Opinion No. 20,” para. 0.6. 
1634 Ibid., para. 4.2. 
1635 J. Pafenols et al., Scafom International v. Lorraine Tubes, Pace Law School Institute of International 
Commercial Law. 
1636 CISG Advisory Council, “Opinion No. 20,” para. 7.11 and 12.7. 
1637 CISG Advisory Council, “Opinion No. 20”, black-letter rule 5. 
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or buyers to purchase;”1638 and it is said (correctly, of course) that the PICC and the 

PLACL “incorporate this double aspect of economic impediment.”1639 

It is submitted, however, that this argument is incomplete. 

Article 79 CISG requires that the obligor proves that it failed to 

perform because there was an impediment for the performance. In my view, the concept 

of impediment incorporates an idea of an increased difficulty imposed upon the party 

for the performance of its obligation. This would not occur when performance is as 

difficult to perform as it would have been initially, but its value has decreased.1640 See 

also the reasoning explained in the prior Subsection, where I argue that an alteration of 

the “equilibrium of the contract,” in itself, is not sufficient to trigger an exemption 

under Article 79 CISG. 

Let us devise an example where a buyer and a seller have agreed upon 

the sale of a certain quantity of petroleum. After the conclusion of the contract, an 

unexpected fact such as a global pandemic that dramatically decreases economic 

activity leads the price of that commodity in the international market to decline sharply. 

In such case, the seller may draw a benefit from this circumstance if it still had not 

procured the goods, as it will now be able to obtain them for a fraction of the price, thus 

increasing its margin of profit; if it had already procured the goods, then it may or may 

not suffer a loss, depending on the mechanism for the determination of the price under 

the contract. The buyer may suffer a loss, if it intended to resell the goods, but it may 

also only lose the opportunity to purchase the same goods at a more advantageous price. 

In none of these cases the performance of each party became more 

difficult or more onerous per se. It may end up being perceived as being more onerous 

because of the alternatives created after the conclusion of the contract, and it may well 

be that in some circumstances there will be room for a party to request negotiations in 

order to reopen the price, either because such a possibility is provided for in the 

contract, or as a consequence of mutual commercial interests. But I fail to see how any 

of the parties would be able to claim that the decline in price in itself would have 

created an impediment hindering their performance. If the price was already set, in 

accordance with the mechanisms provided for in the contract, then the buyer will have a 

clear interest in being liberated from the bargain, but this by no means is the same as 

saying that it would be entitled to protection under Article 79 CISG. 

In any case, other considerations such as whether there were hedging 

instruments available, or whether the buyer did have the opportunity to resell the goods 

before the impediment ensued, should be taken into consideration in order to determine 

whether the conduct of the party meant that it undertook the risk of the price variation 

(see Subsections 3.7.1.2 and 3.7.3.7 for a more thoroughly discussion on this regard). In 

 
1638 Ibid., para. 5.1; the cited commentary is Honnold, Uniform Law for International Sales, sec. 432.2. 
1639 CISG Advisory Council, “Opinion No. 20,” para. 5.1. 
1640 Brunner, Force Majeure and Hardship under General Contract Principles, 460 advances a similar 
argument, but not specifically regarding the CISG. 
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summary, if the only “impediment” that the buyer faces is that it will have to pay a high 

price for a commodity that is temporarily available at a very low price, such buyer 

should not be protected by Article 79 CISG, unless the contract or other circumstances 

indicate otherwise. 

Likewise, since the performance of an obligation to pay money is not 

subject to an exemption under Article 79 (see Section 3.7.5), it is submitted that the 

application of Article 79 CISG as a rule of economic hardship does not make any 

remedy available to the buyer whenever the value of the goods received by it have 

fallen dramatically, and even if, in practice, the party does not possess the money 

needed to make the payment. At most, the party may be excused from liability if an 

impediment made it temporarily impossible for it to make payment in a timely fashion 

(but even such a “modest” claim is not recognized by part of the doctrine as viable 

under the CISG, as discussed in the prior Subsection as well). 

Finally, the claim from Professor Flechtner seems to be in the sense 

that the text of Article 79(1) CISG does not appear to cover cases where the 

performance of a party has decreased in value. He argues that the protection granted by 

Article 79(1) CISG can be applied to these cases because this would be a gap in the 

Convention, which should be supplemented, as per Article 7(2) CISG, in accordance 

with the principles upon which the Convention is based.1641 

No explanation is given as to why a gap should be recognized in the 

Convention, instead of concluding, simply, that situations where performance loses 

value produce no liberatory effect under the Convention. It is submitted that the most 

reasonable argument in this sense would stem from the fact that most, if not all, legal 

systems have an “escape valve” provision, be it statutory or not, that allow courts to 

grant equitable relief to a recipient in extreme cases where the value of performance has 

fallen so much that it becomes basically zero.1642 This reasoning is similar to the one 

adopted by the CISG-AC in Opinion No. 10 regarding fixed sums: although the CISG 

does not contain an express provision applicable to this subject, the CISG-AC found 

that the matter is governed by the CISG; that the parties are free to set their own rules in 

this regard; but that a limit of reasonableness existing under the otherwise applicable 

domestic law should apply, although such application should be conducted in 

accordance with an international standard.1643 Presumably, this openness to an external 

standard was due to the same perceived need to have a last-resort alternative of sorts to 

 
1641 Honnold, Uniform Law for International Sales, 621–22. 
1642 Brunner, Force Majeure and Hardship under General Contract Principles, 431–32. In Brazil, 
Antonio Junqueira de Azevedo, “Relatório Brasileiro Sobre Revisão Contratual Apresentado Para as 
Jornadas Brasileiras Da Associação Henri Capitant,” in Novos Estudos e Pareceres de Direito Privado 
(São Paulo: Saraiva, 2009), 184; 198 argued that the situation of frustration of purpose in which 
performance has diminished in value could be corrected by observing the principle of the “social 
function” of the contract (“função social do contrato”). 
1643 CISG Advisory Council, “Opinion No. 10, Agreed Sums Payable upon Breach of an Obligation in 
CISG Contracts” black letter rules 1, 2 and 4(a). 
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block truly aberrant cases. As such, it is also the case that the threshold to justify such a 

relief being granted must be very high. 

Another line of argument is that of Professor Nicholas, who, as 

discussed in Section 3.7.2.1, argued that the wording of Article 79(3) was a compromise 

that sought to accommodate a proposal by the Norwegian representatives in the sense 

that paragraph (3) would contain a rule akin to a rule of frustration (as understood in the 

common law). In accordance with such proposal, the word “only,” previously 

qualifying the excerpt “for the period during which the impediment exists” was 

suppressed, with the declared intention of leaving open “the possibility that the 

exemption might continue even after the period during which the impediment 

existed.”1644 In accordance with Professor Nicholas, if effect is to be given to the 

historical evidence of the intentions of the Working Group, paragraph (3) should be read 

as if its wording were: 

“The exemption has effect for the period during which the impediment 

exists and may have permanent effect if after the impediment has ceased 

to exist the circumstances have so radically changed that it would be 

manifestly unreasonable to hold the non-performing party liable.”1645 

If this is correct, then the rule of paragraph (3) would cover, among 

others, situations where the value of performance would have decreased dramatically. 

This interpretation, however, also seems to be a stretch, as it, too, would result in a 

departure from the written text that would be basically impossible to deduce without 

recourse to the declared intentions of just one delegation. 

In any case, if it is recognized that the CISG would address cases of 

reduction of value of a performance, this raises a question as to the applicable remedy: 

if the recipient of a performance faces a situation where the value of the performance to 

be received is severely diminished, a protection under Article 79 CISG would prevent 

liability for a breach of the obligation of receiving performance. However, as seen, the 

party that benefits from the protection granted by Article 79 is not entitled to avoid the 

contract; unless the other party fails to perform the obligation (e.g., if the seller 

“accepted” a request from the buyer not to deliver the goods because their value has 

fallen sharply) or decides to terminate the contract, the recipient of the devalued 

performance would still be “stuck” with the contract (differently from what would have 

been the case if a doctrine such as frustration of purpose were applied, in which case the 

party negatively impacted by such frustration would be freed from its obligations). 

Unless the circumstances allowed a term to be implied in a different 

sense, it would be very difficult to argue that the CISG would empower a court to grant 

relief other than possibly recognize a right of the recipient of the performance that lost 

value to terminate the contract in such a case. Even if one recognizes that there indeed 

 
1644 Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 
International Sale of Goods,” 5:17. 
1645 Ibid., 5:18. 
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exists a gap in the Convention regarding this situation, it would make little sense to 

grant a remedy in such a specific case that would be too different from the remedies 

available to parties affected by “other kinds of impediments” under Article 79 CISG: so, 

if a judge cannot adapt a contract in a case of economic hardship, it would not be 

sensible to allow a court-sponsored adaptation in a case of diminished value of 

performance that is not explicitly regulated by the CISG. 

Lastly, the fact that the PICC or the PLACL adopt a “double aspect” 

criterion should not mean that the same criterion should automatically apply when 

interpreting Article 79 CISG. As mentioned above, the notion underlying the 

interpretation of such rule within this Section is that Article 79 CISG covers cases of 

economic hardship that fall within its internal concept of impediment. Outside of this 

concept, there would be no room for recourse to external sources such as domestic or 

other instruments of uniform international law, because the matter is governed and 

settled by the Convention. 

The same reasoning applies to the applicable remedies, in the odd case 

where a party shall be granted relief because of a drastic reduction of the value of a 

performance to be received by it: the remedies provided in those legal instruments 

should not apply automatically in a case involving a CISG-governed contract even if 

there is a perceived gap, unless they are deemed applicable by other preceding reasons 

(such as the fact that the parties have incorporated them into the contract by their own 

free will). 

The corollary of the above is that, except in those truly extreme cases 

where a court would consider it absurdly unfair not to grant relief, a recipient of a 

performance that has diminished in value would only be protected if there is a contract 

clause granting such protection, or if the buyer could demonstrate that its ability to 

receive the goods is affected by an impediment under Article 79 CISG. For instance, if 

the buyer is to receive the goods in a facility that is destroyed by fire, and there are no 

other available facilities where the goods could be received, then it could argue with a 

possibility of success that it is hindered by an impediment regarding its obligation to 

take the goods. This, however, would be more a case of impossibility than a case of loss 

of value or utility of the performance for the buyer. 

3.7.2.7 The time element in cases of economic hardship 

We have already seen that the prevailing position is that Article 79 can 

be applied to cases where the impediment already existed at the time of the conclusion 

of the contract. The fact that cases of economic hardship are sometimes categorized 

under the title “change of circumstances,” implying that circumstances would have 

changed after the contract was made, could suggest an incompatibility between this 

legal figure and the rule of Article 79. 

If, however, one agrees that Article 79 may be triggered by a case of 

economic hardship, it is the rule of the CISG and the requisites contained therein that 

must be applied, and it is therefore necessary to recognize that initial economic hardship 
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(i.e., economic hardship existing at the time of the conclusion of the contract) could be 

invoked under Article 79, provided that the parties could not have taken it into account 

at the time of the conclusion of the contract1646 (see also Section 3.7.1.2 for a discussion 

on the meaning of foreseeability within the context of Article 79 CISG). An example 

would be a sudden dramatic currency devaluation causing the relative value of the 

obligations of each of the parties to change drastically, taking place right before the 

conclusion of a contract, with the parties being unaware of it until later. Provided that 

the other requirements of Article 79 were met, this fact could still be considered a valid 

impediment, even if it has occurred before the conclusion of the contract. 

Not that it is necessary to resort to the PICC in order to supplement 

the interpretation of Article 79 at this point, but it might be illustrative to note that the 

time element adopted by Article 6.2.2(a) PICC is that “the events occur or become 

known to the disadvantaged party after the conclusion of the contract” (emphasis 

added). The door is open, therefore, for the recognition of a fact that was already there 

at the time of the conclusion of the contract,1647 although it seems evident that an 

obligor will be under a heavy burden to prove that it could not have reasonably taken 

the event into account by the time the contract was made. 

Objections as to the fact that some domestic laws could treat the issue 

as an issue of validity, and that this could exclude it from the scope of the CISG, must 

be countered by the notion that the matter is preempted by the Convention. See 

Subsection 3.3.7 for a more detailed argument regarding how preemption operates in 

such cases. 

3.7.3 Common situations in the commodity trade that could fit the requirements of 

Article 79(1) 

3.7.3.1 Fungibility of goods 

Mainstream CISG commentary is in the sense that Article 79 does not 

exempt a seller from delivering the goods for the simple fact that she has lost access to 

them whenever these goods are of generic nature and are readily available in the market, 

meaning that the seller might purchase and deliver substitute goods, albeit bearing a 

higher cost than anticipated.1648 This view is consistent with usual practices in the 

commodity trade and is translated in the saying “genus non perit.”1649 

Case law is also mostly consistent with this notion: a claim from a 

seller under Article 79 was denied on the basis that although there had been floods in 

the area from where the seller intended to procure the goods (oranges), there were 

oranges available from elsewhere, and the contract did not provide that the oranges had 

 
1646 Accord: CISG Advisory Council, “Opinion No. 20”, black-letter rule 6 and, particularly, para. 6.4. 
1647 Accord, Vogenauer, Commentary on the UNIDROIT Principles of International Commercial 
Contracts (PICC), Art. 6.2.2, para. 11. 
1648 Atamer, “Commentary to Articles 79-80,” 1047–48; 1060; Schwenzer, “Commentary to Articles 79-
80”, commentary to Article 79, para. 27-28. 
1649 Atamer, “Commentary to Articles 79-80,” 1066–67. 
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to come from a specific area.1650 There is also a very similar case involving dried sweet 

potatoes, in which albeit recognizing that the seller had faced many obstacles, court 

found that they did not amount to an unsurmountable impediment because it was still 

possible to buy the goods from other producers.1651 

A German court reached the same conclusion when deciding a case 

where the seller tried to excuse itself from the obligation of delivering tomatoes after a 

season of heavy rain resulted in a bad harvest and, consequently, reduced the 

availability of the contract goods.1652 A shortage ensued, but it was not absolute, and the 

court found that the seller could have circumvented the impediment (bearing a loss) by 

procuring the goods with other sellers. In this case, it is also interesting to note that the 

seller’s claim seems to have been discredited by what seems to be a recognition that the 

seller, a French company, was behaving opportunistically,1653 because it was 

demonstrated that the price of the goods had surged due to the shortage. The court 

expressed an expectation that the seller should have made an effort in good faith to try 

to find an alternative solution for the case, such as proposing a price revision. 

It is recognized, however, that the impediment that hindered the 

delivery of the goods originally meant by the seller to be delivered could have been 

successfully invoked to exempt the seller from liability for the late delivery.1654 

Moreover, since the obligation to procure substitute goods is subject to a “limit of 

sacrifice” and is therefore not absolute, an extreme variation on the cost of performance 

could have amounted to “economic impossibility,” so as to excuse a seller from 

liability, at least while the impediment remained in place.1655 

As seen in Section 3.7.2.4, it is of course debatable how much 

sacrifice is enough so as to constitute a case of economic impossibility, and any 

applicable standard must be extremely stringent. See also Section 3.7.3.7 below. 

In Agristo NV v. Macces Agri BV,1656 the court took a different 

stance. In a contract between a producer and a buyer, the producer performed its 

obligation to deliver only partially, claiming that extreme weather conditions had 

caused a loss of crop. The buyer argued that since the goods (potatoes) were fungible, 

bad weather was not a valid ground to claim exemption. The court, however, sided with 

the seller: it stated that the fact that the seller was a producer allowed for a conclusion in 

the sense that its obligation was to deliver “the harvest expected from its own land.” A 

 
1650 Canned oranges case, Pace Law School Institute of International Commercial Law (CIETAC 1997); 
Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 326. 
1651 Dried sweet potatoes case, Pace Law School Institute of International Commercial Law (CIETAC 
1996). 
1652 Tomato concentrate case (Unilex Case 438), Unilex. 
1653 On this regard, see also Gillette and Walt, The UN Convention on Contracts for the International Sale 
of Goods, 326. 
1654 Schwenzer, “Commentary to Articles 79-80”, commentary to Article 79, para. 27. 
1655 Ibid., commentary to Article 79, para. 31. 
1656 Dethmers, Russel, and Verhoeven, Agristo NV v. Macces Agri BV (Unilex Case 1388), 1388 Unilex 
(Arrondissementsrechtbank Maastricht 2008). 
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final decision, however, was adjourned, and the case was sent for an expert to opine on 

whether the seller had been negligent in selling an excessive amount of goods and 

whether the weather had been so extreme as to justify the non-performance by the 

seller. The final outcome is unknown. 

It is submitted that the understanding of the court in the cited case 

would be adequate for contracts where it can at least be implied that the contractual 

goods are to come from a specific source. Some such examples are contract farming 

agreements or supply agreements of extractive commodities establishing that the goods 

are to come from a specific field, as well as supply agreements with clauses termed 

“delivery against supply,” “delivery subject to sufficient harvest” or origin clauses, 

tying the contract goods to a specific source.1657 Similarly, contracts for oil and gas that 

are to be delivered through specific pipelines are not easily replaceable even if the 

products itself may be available elsewhere. In these cases, the genus (i.e., the category 

of goods that fit the contractual description) can indeed be perishable.1658 

This dual standard distinguishing between farmers and purely 

commercial traders is not unheard of. In the United States, application of 2-615 UCC is 

said to 

“routinely [free] farmers from contracts of sale where it appeared that 

the parties contemplated that the crops to be sold would be grown on the 

farmer’s land and when there was no expectation that the farmer would 

go to the market for replacements.”1659 

Case law illustrates it: in Dunavant Enterprises, Inc. v. Ford, the seller 

was excused from an obligation to deliver cotton because adverse weather conditions 

prevented it from planting the entire acreage covered by the contract. Conversely, on 

Bliss Produce Co. v. A.E. Albert & Sons, Inc.,1660 a middleman seller who had sold 

potatoes “FOB Arizona” was not discharged even after presenting considerable 

evidence that a general failure of the Arizona potatoes crop rendered it impossible for it 

to purchase the full contractual quantity of goods from Arizona producers.1661 

In exceptional circumstances, if there are not enough goods in the 

market for reasons that would fit the description of Article 79 CISG, a seller that is not a 

 
1657 Atamer, “Commentary to Articles 79-80,” 1075–76; Perales Viscasillas, “La Rebus Sic Stantibus En 
El Marco de La Convención de Viena de 1980 Sobre Compraventa Internacional de Mercancías y En 
Instrumentos Del Soft Law,” sec. 3.1. 
1658 An illustrative case, although in a completely different context, can be found in Biggs, C.J., Goodrich, 
J., and O’Connell, J., Campbell Soup Co. v. Wentz, 172 Federal Reporter 2nd. Here, although the 
contract goods were carrots, the specific traits of these particular carrots would have made it virtually 
impossible to procure them from other producers. 
1659 White and Summers, Uniform Commercial Code, 191. 
1660 Bliss Produce Co. v. A.E. Albert 8: Sons, Inc., 35 Agriculture Decisions 742 (US Department of 
Agriculture 1976); White and Summers, Uniform Commercial Code, 191. 
1661 The following sentence, taken from the judgment, illustrates the rationale: “[t]he impossibility act of 
God exemption should have its widest application to farmers, the berth narrowing as one moves in 
middlemen degrees towards the ultimate consumer.” See Bliss Produce Co. v. A.E. Albert 8: Sons, Inc., 
35 Agriculture Decisions. 
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producer might be exempted even when it is found that it had undertaken the 

procurement risk. In a case decided under the CISG, a German court found that the 

seller was protected under Article 79 CISG after a fire in a warehouse belonging to the 

seller’s supplier destroyed about 90% of the entire harvest of flower bulbs that would 

conform to the contract. The seller was exempted because, in practice, the genus had 

perished.1662 

Finally, a similar argument could be made even in a sale of fungible 

goods, if the goods were clearly ascertained at the time when the contract was made. If a 

sale is for the cargo of a specific ship, or of goods represented by one particular bill of 

lading or warehouse certificate, and the delivery of these goods is affected by an 

impediment, there could exist a reasonable case for the application of Article 79, 

provided that the risk of loss has not yet been transferred to the buyer. Such a 

circumstance, therefore, would only possibly occur if the parties have not adopted a 

commonly used commercial term (such as FOB or CIF) and if, for some reason, Article 

67 CISG also does not apply, as, in these cases, the risk of loss will have been 

transferred to the buyer when the goods were loaded on board the carrier. 

In sum, the particularities of the case must always be taken into 

account. It is submitted that, as a rule, where the sale of goods is made on documents 

and the seller is not the producer, factors that interfere with the production and/or 

transportation of goods should not entitle such seller to invoke the application of Article 

79(1). This notion is backed by the understanding that such seller should be able to 

obtain substitute goods in the market and perform her obligations even if the source it 

originally intended to tap on were unable to deliver the goods.1663 

3.7.3.2 Governmental regulations hindering performance 

In ICC Arbitration Case No. 7197 of 1992,1664 a Bulgarian buyer tried 

to argue exemption from liability for the breach of an obligation of opening a letter of 

credit in advance of delivery of goods. The buyer alleged that it was unable to open the 

documentary credit because of a moratorium of the Bulgarian government causing the 

suspension of payment of all foreign debts. It has been argued that, in this case, the 

court ruled that even such a moratorium was not a proven impediment for the buyer.1665 

However, the line of argument adopted in the written judgment suggests that the 

decisive arguments were that the buyer failed to establish that the moratorium 

effectively caused the impossibility of opening of the letter of credit and, probably more 

importantly, that the moratorium was already in place at the time of the conclusion of 

the contract, meaning that the buyer should have taken it into consideration when 

 
1662 Flower bulb case (CISG-Online 4614), 4614 CISG-Online (Oberlandesgericht Düsseldorf 2019). See 
also Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre 
Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 3.1. 
1663 Atamer, “Commentary to Articles 79-80,” 1060. 
1664 Failure to open letter of credit and penalty clause case (CLOUT Case 104), 8 CLOUT. The case 
description also draws from the Unilex summary (Unilex Case 37). 
1665 Schlechtriem and Butler, UN Law on International Sales, 202. 
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entering into the contract.1666 Therefore, it is submitted that it is not possible to 

conclude, from this case alone, that the declaration of a moratorium of international 

payments by a country is not in itself sufficient to configure a valid excuse under Article 

79(1) – indeed, it is not difficult to envision cases where a buyer could effectively 

incapable of making an international payment, at least temporarily, due to a full-scale 

moratorium declared by the State where it is based. 

In the Alumina case,1667 the court refused to exempt the buyer from 

liability resulting in the refusal of taking the goods. The buyer argued that it was unable 

to import the goods due to a change in regulations. However, the court found that the 

change did not prohibit the import of the goods (alumina); it only imposed new 

requirements regarding the approval and registration of import. The effect of the change 

of regulation was that the buyer would not be able to receive the goods until and unless 

it completed the new required procedures, but that doing so would only result in the 

accrual of demurrage, thus causing increased onerousness (presumably surmountable) 

for the buyer. 

It is submitted that the change in regulation could have exempted the 

buyer from liability if he had sought exemption only for liability for belated reception of 

the goods. However, such a claim was made impossible because the buyer, instead, 

decided not to open a required letter of credit for payment of the price. It also harmed 

the buyer’s case that it had failed to communicate the alleged impediment to the seller 

when trying to justify why it was late in opening the letter of credit for payment. 

In a Russian case,1668 the court rejected a defense from a buyer who 

argued an impediment for the payment of the contractual price. The buyer argued that 

the bank through which it attempted to pay withdrew the amount that was to be 

transferred to the seller’s account, but failed to complete the transfer of the funds, due to 

an instruction issued by the Russian Central Bank that determined the suspension of all 

residents’ payments under contracts in hard currency to non-residents. The court argued 

that the buyer could not rely on Article 79 because the non-performance was caused by 

a third-party – the Russian bank –, and it was not established that such third-party was 

exempted from liability. It also mentioned that the place of payment contractually 

agreed was the seller’s bank in Italy. 

Based solely on the available information, it is submitted that this 

decision was excessively harsh. Assuming that the buyer was able to present evidence 

that the bank went as far as withdrawing funds from the buyer’s account, but was 

unable to complete the transfer of those funds to the seller due to an imposition of the 

Russian Central Bank, it is hard to imagine how the buyer would have overcome this 

 
1666 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 324–25 
argue that the decisive fact was that the moratorium was already in place at the time of the conclusion of 
the contract. 
1667 Alumina case (CLOUT Case 976), 98 CLOUT 3 (CIETAC 2003). 
1668 Russian Federation arbitration proceeding 198/2000, Pace Law School Institute of International 
Commercial Law. 
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impediment. The court also apparently did not consider that the prohibition of transfers 

to non-residents was foreseeable, or that it was somehow within the buyer’s sphere of 

control (e.g., that it would have been possible to obtain funds from an account kept in a 

foreign bank, for example). This impression is shared by some commentators, who 

seem to believe that the court erred in denying relief to the buyer.1669 No wonder 

Russian and Chinese courts have a reputation of being particularly severe when 

assessing cases involving impediments.1670 

Another instance illustrating the harshness of Russian courts was a 

case where the buyer attempted to perform the payment of the price through a letter of 

credit, but the payment did not go through.1671 When sued for payment, the buyer 

alleged that the claim should be directed at the bank, who had failed to perform the 

payment to the seller. The case was initially analyzed by the court as a case where the 

obligor could not excuse itself from the obligation, as the bank was engaged by the 

buyer to perform the payment obligation (which would thus fall within the scope of 

Article 79(2)). However, is also incidentally noted that the bank may have been unable 

to relay the money to the seller because of a governmental regulation that imposed 

restrictions on payments to foreign entities. This being the case, it remains unclear – and 

the court did not explain – whether there was any alternative course of action for the 

buyer that would have allowed it to overcome this impediment. In this case, it is 

important to note that the court expressly mentioned that it would not recognize the 

exemption because the alleged impediment did not fit the force majeure clause 

contained in the contract. It might be the case, therefore, that the court understood that, 

in this particular case, the buyer had undertaken the risk of a governmental regulation 

hindering payment. The exact content of the clause is unknown. Finally, the court can 

also be criticized for having referred to domestic law to find guidance in the 

characterization of force majeure, instead of relying on Article 79 CISG, that had been 

expressly invoked by the buyer. 

In the Sanguinarine case,1672 the contractual good could not be 

imported into the United States due to a regulation that imposed prior approval by the 

Environmental Protection Agency, as the product was classified as an insecticide. The 

buyer’s customer sought approval, but it was ultimately refused. The court found that 

since such regulation existed when the contract was made, the failure of the buyer’s 

customer in obtaining the approval was within the risks undertaken by the buyer, and 

 
1669 See Ilya Kokorin and Jeroen Van der Weide, “Force Majeure and Unforeseen Change of 
Circumstances. The Case of Embargoes and Currency Fluctuations (Russian, German and French 
Approaches),” Russian Law Journal 3, no. 3 (August 9, 2015): 54–55. 
1670 Schwenzer, “Commentary to Articles 79-80”, commentary to Article 79, para. 18 (referring 
specifically to arbitration courts); Kokorin and Van der Weide, “Force Majeure and Unforeseen Change 
of Circumstances. The Case of Embargoes and Currency Fluctuations (Russian, German and French 
Approaches),” 54–55. 
1671 Russian Federation Arbitration proceeding 364/1994, Pace Law School Institute of International 
Commercial Law (Tribunal of International Commercial Arbitration at the Russian Federation Chamber 
of Commerce and Industry 1995). 
1672 Sanguinarine case, Pace Law School Institute of International Commercial Law (CIETAC 1997). 
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therefore were not valid grounds for exemption under Article 79. In this case, however, 

it must also be noted that the court indicated that the buyer had not manage to prove that 

the regulation alleged as impediment had actually been issued by the US agency, which 

has probably weakened the buyer’s claim. 

In a Belgian case,1673 the court found that a regulation issued by the 

France government imposing requirements for the import of Belgian pork meat was not 

a valid ground for exempting the buyer from the payment of the price. The buyer had 

apparently received the goods and have them carefully inspected – without finding any 

inconformity – when the regulation was issued. The court placed emphasis on the fact 

that, in accordance with the terms of the contract, the risk of loss had already passed on 

to the buyer, and stated this as a reason why the buyer could not rely on Article 79 

CISG. Based on the available description of the facts, it is submitted that the allegation 

under Article 79 was misplaced. If the goods had already been received, there would 

hardly be an impediment under Article 79, in the sense of an obstacle hindering the 

ability of the buyer to perform an obligation. Indeed, there is no reference in the case in 

the sense that the goods could not be adequately received by the buyer or that the 

regulation subsequently issued somehow restricted the buyer’s ability to pay the price as 

due. 

In Macromex v. Globex,1674 the court refused to exempt a seller from 

the obligation to deliver frozen chicken to a buyer on the basis of a sudden change in 

regulations that prevented performance. The contract provided for the goods to be 

delivered in Romania, but the governed imposed a new certification requirement with a 

mere 5-day notice. The goods could not be certified, and the seller claimed exemption 

under Article 79. The court refused, but the refusal had nothing to do with the 

regulatory change: it was mainly due to the fact that the buyer proposed that the goods 

were delivered in Georgia instead, which would have allowed the parties to circumvent 

the new requirement imposed by the Romanian government. The buyer had already 

proposed a similar solution to another American seller, who had accepted. The seller, 

however, refused, and the court determined that the refusal was opportunistic, and was 

motivated by an increase in the market price of the goods.1675 

3.7.3.3 Crowded port generating unavailability of vessels for rental 

In the Rolled wire rod coil case,1676 the court refused an argument of 

the seller in the sense that it was unable to rent a vessel because the loading port was 

excessively crowded at the time. The court did not specify, however, the reasons why 

such a problem could not be considered an impediment in the sense of Article 79: did 

the court believe that this was within the business risks undertaken by the seller? Or, 

 
1673 Deseyne, Sinaeve, and Noyez, L. v. SA C. (Unilex Case 771), 771 Unilex (Rechtbank van 
Koophandel Ieper 2002). 
1674 Macromex SRL v. Globex International Inc. (Unilex Case 1303), 1303 Unilex. 
1675 See also a comment to this case at Gillette and Walt, The UN Convention on Contracts for the 
International Sale of Goods, 326. 
1676 Rolled wire rod coil case, Pace Law School Institute of International Commercial Law (CIETAC 
1995). 
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perhaps, that the situation at the port was foreseeable? Or, still, that the seller could have 

overcome the situation, either by hiring freight at an exorbitant price, or by finding an 

alternative loading port for the shipment of goods, as in Macromex v. Globex? From the 

available information, it is not possible to know whether the obligor failed to adequately 

state its case, or if it was the court that was not interesting in looking at the argument in 

depth. 

It is submitted that an excessively crowded port could constitute 

grounds for a defense under Article 79, provided that the circumstances of the case fit 

the requirements of that provision. The traffic must be exceptionally increased and must 

have caused an impediment that the seller was unable to overcome, and the situation has 

to be such that it would either be essential that the goods were shipped from this port, or 

that shipping from another port were not reasonably possible. Such impediment, 

however, would very likely be only temporary, as the seller would probably have the 

burden to keep attempting to hire a vessel. If a vessel becomes available, even at a 

higher cost than anticipated, there would be no impediment under Article 79 CISG. 

3.7.3.4 Import quota, export permit 

In the Australia cotton case,1677 a Chinese buyer tried to exempt itself 

from the consequences of not being able to custom clear a shipment of cotton after not 

being able to obtain a required import quota for the goods. The court ruled that unless 

the contract provided that the obtention of the import quota was a condition precedent 

for the efficacy of the contract, or provided that the failure to obtain the quota was to be 

treated as a case of force majeure, it should be generally assumed that the obtention of 

the quota was within the sphere of risk of the buyer. In so determining, the court seemed 

to put weight on the fact that the buyer was a company “specializing in textile 

business.” 

Something similar occurred in the Semi-automatic weapons case 

(already mentioned above): the buyer tried to rely on Article 79 when it failed to obtain 

a permit to import the weapons it had bought. The court sided with the seller by stating 

that the obtention of the permit was at the buyer’s risk, and that it should have foreseen 

the necessity of such a permit.1678 

A remark must be done regarding these cases, though: neither finding 

can be generalized. In many cases, the allocation of the risk of obtaining an import 

quota or an export permit will have been addressed by the parties in the contract, either 

directly or through terms incorporated into the contract by reference or otherwise. 

An example of such a case is the ICE Futures US so-called Sugar 16 

contract. This is a futures contract specifically aimed at the trade of raw sugar for 

delivery in the United States under a quota program designed to protect domestic US 

producers. In the standardized contract provided by the rulebook, it is the obligation of 

 
1677 Australia cotton case (CLOUT Case 1122), 114 CLOUT 9 (CIETAC 2003). 
1678 Semi-automatic weapons case, Pace Law School Institute of International Commercial Law. 
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the seller to provide the “certificate of quota eligibility.”1679 That this obligation is 

undertaken by the seller results from the procedural mechanics of the distribution of 

quotas. Certificates representing the right to import the goods under the quota system 

are issued directly to certain countries for distribution to producers (15 CFR § 

2011.101). 

Likewise, it has been advanced that the risk allocation reflected in the 

contract may also play an important role in determining who should bear the 

consequences of a fact that might constitute an impediment. A risk related to the 

obtention of an import clearance may have been allocated by the parties either through 

an express term of their own, or by the adoption of standard terms such as the 

Incoterms,1680 which expressly deals with the allocation of some of these risks. 

However, it is important to note that the fact that a party has contractually undertaken to 

obtain a permit or license does not necessarily mean that such party would not be able 

to claim an exemption under Article 79 if a problem arises in this regard: one thing is 

the risk of not being able to obtain the permit or license in the ordinary course of 

business; another is that the inability of the party to obtain such permit or license is 

caused by circumstances that are radically different from the ones accounted for by the 

parties when entering into the contract.1681 It is easy to contend that the “ordinary risk” 

is at least implicitly allocated to either party. It is more difficult to make the same 

assertion regarding the “extraordinary risk” of radically changed circumstances. In the 

Australian cotton case, the problem seems to have been that the buyer was unable to 

obtain the quota even though nothing extraordinary (such as, for instance, a sudden 

change in requirements for the obtention of such quota) had happened. Therefore, 

rigorously speaking, the discussion did not really involve an impediment under Article 

79. It is submitted that the outcome of the case might have been different if, for 

instance, the buyer had received a quota and this quota had been later suspended 

because of an unexpected sanitary crisis, or some other reason that would fit the 

description of Article 79. 

Still in regard to the dichotomy between undertaking a risk and 

forgoing the ability to claim an exemption, the fact that a contract has a take-or-pay 

provision does not necessarily mean that the buyer has undertaken the burden of any 

and all risks that could result in its own inability to receive the goods.1682 Therefore, if 

the buyer is forced by an exception circumstance to ‘not take’ the goods, it might, in 

principle, be entitled to a suspension of its obligation to pay, if the contract does not say 

otherwise. 

 
1679 Rule 29.06(v). 
1680 See CISG Advisory Council, “Opinion No. 20,” para. 1.3. The comment referred specifically to cases 
of economic hardship, but it is submitted that it indistinctly applies to cases involving any kind of 
impediment. 
1681 Brunner, Force Majeure and Hardship under General Contract Principles, 424. 
1682 By analogy to an illustration provided by ibid., 474. 
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More generally, this means that although the allocation of risks is an 

important aspect to look for in the contract in cases of impediment, the determination of 

the contractual allocation per se may not be sufficient to solve cases of impediment 

under Article 79. Indeed, Article 79 plays its role at its maximum extent precisely when 

a party that would ordinarily bear a risk is faced with an extraordinary impediment and 

is therefore seeking for an exceptional ex-post modification of the risk allocation. 

3.7.3.5 Climatic and weather events 

In Raw Materials Inc. v. Manfred Forberich GmbH & Co., KG,1683 the 

court discussed a situation where the seller alleged that it should be exempted from 

liability for non-performance, because the shipment of the goods was hindered by an 

unusual cold winter, which caused the waters of the St. Petersburg port to freeze. There 

was a discussion about the foreseeability of such event, since it its usual for the St. 

Petersburg port to freeze in winters. The seller presented evidence in the sense that that 

winter was exceptionally cold, and that the water froze unusually early in that season. 

The decision was issued in the context of a motion of the buyer for summary judgment. 

The judge found that in a prior domestic case, the freezing of the Mississippi River was 

considered to be a valid ground for force majeure, and that, as a result, the 

determination as to whether the event was foreseeable or not was inappropriate for a 

summary judgment. He thus denied the motion, determining that the fact-finding was to 

continue before a jury. The result of the jury trial is unknown. 

It is also important to note that this decision was criticized because the 

court expressly indicated that it would interpret Article 79 CISG by reference to cases 

regarding § 2-615 UCC, thus disregarding the mandate of Article 7 CISG.1684 It 

constitutes, therefore, only a relatively weak indicator of the weight of extreme weather 

conditions hindering shipment as an acceptable case of impediment under Article 79. 

In the Sunflower seed case, the seller tried to invoke Article 79 after a 

drought allegedly affected its ability to perform. The seller claimed that the drought 

reduced the output of the crop, but the court found that, at the time of the contract, the 

seller already knew that this problem was likely to occur. The seller also claimed that 

the drought impeded shipment of the goods by water transportation through the Danube 

river, but the court rejected this claim as well by stating that the seller could have 

shipped the goods through a seaport, even if it would have resulted in higher costs. The 

court made a point in the sense that economic difficulties were not valid grounds to 

invoke exemption under Article 79.1685 

 
1683 Filip, Raw Materials Inc. v. Manfred Forberich GmbH & Co., KG (CLOUT Case 696), 65 CLOUT. 
1684 Albert H. Kritzer, “Comments on Raw Materials Inc. v. Manfred Forberich (U.S. District Court 
[Illinois], 6 July 2004),” Pace Law School Institute of International Commercial Law Website, March 7, 
2005, cisgw3.law.pace.edu/cisg/biblio/kritzer3.html; Francesco G. Manzzotta, “Why Do Some American 
Courts Fail to Get It Right?,” Loyola University Chicago International Law Review 3 (2005): 85. 
1685 Angelos Liapis and Panagiota Dalla, Sunflower seed case, Pace Law School Institute of International 
Commercial Law (Court of Appeals of Lamia 2006). 
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3.7.3.6 Economic situation of the obligor 

It is widely accepted that the obligor is responsible by its own 

financial situation and therefore has to bear the consequences of difficulties related 

thereto, such as the lack of resources to make payment, the unavailability of assets due 

to attachments requested by creditors, or even a strike affecting its own employees, and 

cannot be exempted of its obligations on these bases.1686 This understanding has been 

confirmed by case law doctrine.1687 

In another example of the harshness of Russian courts when 

considering claims under Article 79 CISG, one such court refused a buyer’s argument in 

the sense that payment had not been completed because the bank where the buyer kept 

all of its funds went bankrupt.1688 Provided that the allegation was true and sufficiently 

proved, it is submitted that this fact should have allowed the buyer to be exempted from 

the liability for damages and interest due1689 to a late payment (although it should not 

excuse the buyer from the obligation to pay the price whenever it were able to obtain 

sufficient funds to do so). 

Here, it is important to make a distinction between a situation where 

the obligor faces economic difficulties that are not caused by an increased onerousness 

of the performance (which does not excuse such obligor under Article 79(1), as seen) 

and economic hardship that might more properly be described as an excessive increase 

of the onerousness of the performance for the party under the particular contract in 

discussion (typically, the variation of the price of the goods or of some good or service 

that is essential for the performance of the contract or a sudden movement of currency 

exchange rates rendering the cost of performance much higher than initially 

expected).1690 This, as seen above, can be a valid reason to invoke Article 79(1) CISG, 

if all elements contained therein can be identified in the case. This will be further 

discussed in the following Subsection. 

Of course, these situations sometimes will present themselves 

simultaneously, in such a way that it may be difficult to distinguish which of the issues 

is the main cause for the inability of the party to perform the contract. In a situation 

where the contract that became particularly difficult to perform is by far the most 

important contract among those to which the obligor is a party, for instance, economic 

hardship affecting performance of the contract may well be evidenced by demonstrating 

that the obligor will face “impending financial ruin” should extraordinary relief not be 

 
1686 CISG Advisory Council, “Opinion No. 20,” para. 4.4; Atamer, “Commentary to Articles 79-80,” 
1056–57; Schwenzer, “Commentary to Articles 79-80”, commentary to Article 79, para. 23 and 26; 
Lookofsky, Understanding the CISG, 154; Schlechtriem and Butler, UN Law on International Sales, 203. 
1687 See, for instance, Liapis and Dalla, Sunflower seed case, Pace Law School Institute of International 
Commercial Law; Chinese goods case (CLOUT Case 166), 12 CLOUT. 
1688 Russian Federation Arbitration proceeding 269/1997 (CLOUT Case 469), 41 CLOUT at 269. 
1689 The CISG doctrine, however, does not consider that interests are excusable under Article 79. See 
Section 3.7.5.1 below for a discussion in this regard. 
1690 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 302–3. 
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granted.1691 In such case, the risk of insolvency itself could constitute a strong indicator 

of the insurmountability of the impediment. The question remains about whether this is 

sufficient reason to relativize in any way the notion that the obligor’s economic 

situation is exclusively within its own sphere of risk. This kind of situation, moreover, 

may raise questions that are not restricted to a discussion about whether the obligor 

should be exempted from liability for non-performance. It might, for instance, entitle 

the obligee to withhold its own performance or even avoid the contract by force of 

Articles 71 and 72 CISG. If might create important interactions with the applicable 

insolvency law, which would probably prevail over the Convention if the obligor 

decides to seek protection through this path. Invoking Article 79 CISG under such an 

argument would therefore have potential long-reaching implications. Considering the 

low likelihood of success of such an argument, it should probably be considered only as 

a last resort. 

3.7.3.7 Price variation and other economic conditions external to the party 

In a Russian case, the court dismissed the buyer’s argument in the 

sense that, due to change in market conditions, no demand existed for the goods (the 

nature of which was not disclosed) at the time of delivery.1692 Similarly, in a case 

involving pork meat, a Belgian court stated that changed economic circumstances could 

not be invoked as grounds for exemption unless the contract so allows.1693 Likewise, a 

Bulgarian court also ruled that adverse market prices, currency devaluation and 

increased carry costs were not valid grounds for a buyer to rely on Article 79, because 

these events were foreseeable.1694 In this case, it was also important to note that the 

contract apparently contained a force majeure clause, which also did not account for 

these circumstances as causes for exemption. 

In Vital Berry v. Dira-Frost, a sharp drop in the market price of the 

goods after the conclusion of the contract was considered as an invalid ground for 

claiming exemption under Article 79. 

More recently, however, in Scafom v. Lorraine (a case decided in 

2009),1695 a Belgian court recognized that a sudden change in the price of the goods 

(steel tubes) amounting to about 70% of the contractual price entitled the seller to rely 

on Article 79. Departing even further from the establish interpretation of Article 79, the 

court ruled that the buyer had an obligation to enter into a renegotiation in good faith of 

the contractual terms. In so deciding, the court overturned a prior decision that 

 
1691 The expression is from Brunner, Force Majeure and Hardship under General Contract Principles, 
435. He argues that in compared law, there are multiple instances of cases where the impending financial 
ruin of the party is sufficient reason to excuse an obligor under an economic hardsihp excuse. He seems to 
imply that in extreme cases, this might also be the case under the CISG. His opinion has apparently been 
endorsed by the CISG Advisory Council, “Opinion No. 20,” para. 7.13. 
1692 Russian Federation Arbitration proceeding 255/1994 (CLOUT Case 464), 41 CLOUT 6 (Tribunal of 
International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry 
1997). 
1693 Deseyne, Sinaeve, and Noyez, L. v. SA C. (Unilex Case 771), 771 Unilex. 
1694 Steel ropes case (Unilex Case 420), Unilex. 
1695 Eiselen, “Scafom International v. Lorraine Tubes: Editorial Remarks.” 
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conformed with the previously prevailing position in the sense that Article 79 did not 

apply to situations of economic hardship. As mentioned before, however, this decision 

should not be seen as paradigmatic, as it was heavily criticized for several reasons: see 

Sections 3.7.2.3, 3.7.2.4 and 3.7.2.5. 

In 2015, a Spanish court ruled against a seller, a Spanish cooperative 

of producers of pine kernels, that tried to rely on Article 79 after a bad harvest caused 

by a blight was followed to by a surge in prices, also alleging problems involving some 

of its members.1696 The court, overturning a prior judgment, found that the price surge 

was foreseeable, as the market for pine kernels is known to be volatile, meaning that it 

was the seller’s burden to ask for a clause protecting it against price variations. The 

court also found that the seller was not actually unable to perform its obligations, as it 

had offered to do so if the buyer were willing to pay a higher price for the goods. 

In the sales of typical commodity-type goods, claims of exemption 

under Article 79 based on price variation would most likely fail. In fact, discussions 

regarding impediments of an economic nature often involve the notion of how 

exceptional were the price changes that led to an allegation of economic hardship. The 

CISG-AC, in its Opinion No. 20, suggests that historic price movements are taken into 

account in determining whether a variation affecting a particular contract should be 

surprising enough so as to trigger the rule of Article 79. This kind of test, however, is 

not suitable to sales of commodity-type goods (as the CISG-AC concedes),1697 because, 

as mentioned in the pine kernel case cited above,1698 it is well-established that 

commodities are subject to sudden and intense price fluctuations, which means that 

even unprecedented price variations would usually fail to pass the test of foreseeability. 

For a more thorough discussion as to the applicable standard in these cases, see also 

Section 3.7.2.4 above. 

Additionally, in such a case, if the problem is that the seller does not 

have enough money to pay the price, this would not amount to an impediment under 

Article 79 because the economic situation of the obligor is considered to be within its 

own sphere of control (see the prior Subsection). If the seller does have enough money, 

then there is no impediment to speak of, at least in this regard. 

As mentioned before, the circumstances surrounding the contract, its 

formation and its performance must also be considered (by force of Articles 8(3) and 

 
1696 Dry Top v. N.V v. Sociedad Cooperativa Piñón-Sol CYL (06 April), CISG Spanish (SAP Valladolid 
2015). 
1697 CISG Advisory Council, “Opinion No. 20,” para. 4.6. The opinion of the Council in the sense that the 
test using past price changes is not suitable for commodities is based on three cases analyzed in this work: 
Société Romay AG v. SARL Behr France (CLOUT Case 839), 82 CLOUT; J. Pafenols et al., Scafom 
International v. Lorraine Tubes, Pace Law School Institute of International Commercial Law; and Steel 
ropes case (Unilex Case 420), Unilex. 
1698 Dry Top v. N.V v. Sociedad Cooperativa Piñón-Sol CYL (06 April), CISG Spanish. 
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9(1) CISG) and may play an important role in determining whether one of the parties 

would have undertaken the risk of price variation.1699 

It is commonly said, for instance, that the sales of commodity-type 

goods are often of “speculative nature”1700 and that therefore it must be presumed that 

even major price variation must have been within the reasonable contemplation of the 

parties making a contract1701 (see also Section 3.7.2.4 above). It is submitted that while 

this is generally true, this notion deserves further discussion. 

Indeed, if taken to an extreme, every contract that imposes restrictions 

on the freedom of the parties to review the price after the contract is made contains an 

element of speculation: each of the parties decide that they are better off by forgoing 

their freedom to buy or sell to another person because they speculate that it will be in 

their best interests to exchange such freedom for a right to call the performance of the 

counterparty in accordance with the terms of the contract they make. It would thus be 

possible to identify different “degrees of speculativeness” of a contract. In such a scale, 

the “most speculative” ones would be those with a fixed price and a prior and express 

waiver of any right to claim a readjustment. On the other extreme would be contracts 

where renegotiation or the external revision of the price (or other elements) are 

mandatory in certain events: the longer the list of events, the wider the trigger for the 

provisions imposing a potential modification of the contractual terms, the least 

speculative the contract would be. 

Conversely, when the parties have agreed on a fixed price, or a 

variable price with upper or lower limits, even though it is known that the contract 

goods are subject to intense price variation, this would be a strong indicator that the 

agreed price formula aimed to achieve a specific risk allocation1702 that was probably of 

the essence for the existence of the contract. Consequently, modifying this allocation 

could unduly shift the balance of risks away from what the parties intended. Contracts 

entered into with the specific purpose of shifting the burden of price variation (swap 

contracts fall squarely within this description, but futures contracts and similar 

derivatives traded over the counter should be included in it as well) can also be said to 

be essentially incompatible with the notion of an excuse based on an unexpected 

variation in prices or currency exchange rates: parties entering into those contracts have 

the specific goal of shifting away or undertaking the risk of the variation of the price of 

an underlying asset. Changing this allocation ex post facto would essentially destroy the 

purpose of the bargain. 

The intent to speculate, moreover, does not express itself only along 

the axis of the relationship between buyer and seller. Each party can manage its own 

exposure to risk by taking steps aimed at increasing or decreasing such exposure. This is 
 

1699 Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre 
Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 3.1. 
1700 Brunner, Force Majeure and Hardship under General Contract Principles, 424. 
1701 CISG Advisory Council, “Opinion No. 20,” para. 7.7-7.8. 
1702 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 310–11. 
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in the essential function of contracts for insurance and hedging,1703 for instance, but 

other instances of the behavior of the parties may be expressive of such intent, such as, 

for instance, attempts to secure raw materials or to on-sell the goods or part thereof 

early on. 

The conduct of the parties before and after the conclusion of the 

contract, therefore, is an essential element in determining whether it is adequate to shift 

the burden of a price variation from the party that was originally supposed to bear this 

burden to the other party. Where the seller is a middleman and has the opportunity to 

procure the goods over a period of time (that in certain circumstances might include 

even the period before making the contract for the sale of the goods), and could be 

reasonably expected to purchase them at any point within this period, the fact that 

market price of the goods increases only during the final part of the period should also 

be a factor to be considered against the recognition of the existence of a valid 

impediment under Article 79 related to the price or even the availability of the goods in 

the market. The notion is that, absent a circumstantial indication in the contrary, this 

middleman, by postponing the purchase, presumably has undertaken the calculated risk 

that the price would raise or that it would be otherwise unable to secure the goods that it 

“short-sold.”1704 Of course, an impediment may still be recognized if the seller can 

prove that there is another reason why it can no longer perform the obligation, but the 

realm of valid excuses available for such seller will be narrow. 

In commodities that have liquid markets, the availability of price-

hedging instruments such as futures contracts and other derivatives is a factor that may 

undermine an argument in the sense that price variation would represent an impediment 

at all, as each of the parties would ordinarily be able to offset the effects of such 

variations if they so wished.1705 Moreover, as pointed out by Gillette and Walt,1706 

“[w]here a firm constantly sells or purchases the same good, a 

combination of long-term, short-term, fixed price, and spot price 

contracts is likely to provide a shield against shocks that frustrate the 

purpose of any one contract. It would be odd to allow such a firm to keep 

the ‘winners’ within its portfolio and obtain exemptions from 

performance of the ‘losers.’” 

Another example provided by Gillette and Walt is a hypothetical 

situation where “a party enters into a forward contract at one side of the transaction and 

 
1703 CISG Advisory Council, “Opinion No. 20,” para. 7.15. 
1704 Joseph M. Perillo, “Force Majeure and Hardship under the UNIDROIT Principles of International 
Commercial Contracts,” Tulane Journal of International and Comparative Law 5 (March 1997): 24. The 
original example referred to a case of hardship, but it is submitted that it fits well for cases of impediment. 
See also Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 310–11. 
1705 Michael Bridge, “The CISG and the UNIDROIT Principles of International Commercial Contracts,” 
Uniform Law Review 19, no. 4 (December 1, 2014): 623–42, https://doi.org/10.1093/ulr/unu031 criticizes 
the outcome of the Steel tubes case on the basis that no inquiry seems to have been made in the sense of 
why the seller failed to secure a source of raw materials or hedged itself against the variation of the price. 
I concur. 
1706 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 310. 
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a spot market contract on the other side”: in such case, in their words, “a perfectly 

appropriate inference would be that the party has impliedly taken the risk of price 

movements between the period of contract execution and performance.”1707 I concur. 

Of course, none of these are absolute rules. It is inescapable that every 

case be analyzed against the backdrop of its own circumstances. Unsophisticated traders 

operating small quantities are generally not expected to have access to some of these 

instruments, and many commodity-type goods have no associated derivatives market. 

Furthermore, even in the cases where there are financial derivatives related to one 

commodity, there may be valid reasons why such derivatives are not good hedge 

instruments to a certain commercial transaction. The transaction may, for example, have 

been entered into a niche market, with particular traits that justify that the prices in this 

particular transaction do not have a good correlation with the price of the derivative. At 

times, the cost of hedging may become prohibitive. All this – together with other 

relevant circumstances found in each case – should ideally be weighted when deciding 

whether the use of a derivative actually was something that the obligor should have 

considered as a way of not being exposed to the risk of price variation. 

For more elements related to this discussion, see also Sections 3.7.1.2 

and, particularly, 3.7.1.4. 

3.7.3.8 Inflation 

Inflation is the overall increase in prices that occurs in time.1708 In a 

way, it might be seen as a particular instance of price variation and other external 

economic conditions (the subject matter of the prior Subsection), but it merits separate 

discussion because of its peculiarities. 

The effect of inflation in a sales contract can be described either as an 

increase in the costs that the seller will have to bear in order to produce or procure the 

goods, or a fundamental alteration in the equilibrium between the contract price and the 

value of the goods (normally because, due to the devaluation of the currency, the agreed 

price became too low). In either case, the party interested in invoking inflation as an 

impediment will be the seller, who would have an interest in receiving a greater amount 

of money for the goods that it is disposing of. 

A claim for exemption on the grounds of inflation would probably be 

presented in a different way than it would if only the contract goods were affected by a 

sudden and intense price variation. The fact that overall prices have moved creates a 

sense that inflation can somehow be more important an event than the variation of the 

price of only one good; it was not a particular market that has been affected, but, 

ultimately, the value of money itself (at least, the value of money as expressed in the 

currency chosen by the parties). 

 
1707 Ibid., 310–11. 
1708 Nicholas Gregory Mankiw, Macroeconomics, 10th ed. (New York: Macmillan, 2019), chap. 5. 
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However, particularly in long-term contracts, it is relatively common 

for the parties to agree upon a clause that protects the seller against inflation by 

establishing the adjustment of the price in time pursuant to an agreed index that would 

presumably reflect the inflation on the contract currency (“escalator clauses,” “index-

linking clauses,” “value-stabilization clauses” etc.1709). Depending on how they are 

drafted, such clauses could preempt, at least in part, the application of Article 79 CISG 

or of a similar rule of exemption, as it might be found that the risk of monetary 

devaluation would have been contractually allocated (see Section 3.7.8 for a discussion 

on this regard). 

Moreover, an answer as to whether the loss of the value of the money 

can be an impediment under Article 79 CISG or a similar rule depends on how the 

affected party will be able to present its case. An overall increase in prices is somewhat 

expected to happen, although it is evident that inflation is a more common occurrence in 

countries with instable economies and political environments than in countries with 

stronger economies; even so, if the parties have not included any provision in their 

contract addressing the issue, the presumption, barred very specific circumstances 

indicating otherwise, should be that the seller undertook the risk of inflation and 

therefore should not ordinarily be entitled to an adjustment in the price.1710 

But this presumption cannot apply to all cases: what if there is 

inflation on unprecedented levels, that were genuinely not accountable for at the 

moment of the making of the contract? And, what if the parties accounted for inflation, 

but for some reason the provision that they agreed upon has not worked as it would be 

expected? 

Regarding the first case – an extraordinary case of inflation –, then the 

party negatively impacted by it may have an argument under a rule of exemption. It 

would have a difficult hurdle in proving, however, that it had not undertaken the risk of 

a monetary devaluation. An indication in this sense would be, for instance, 

communications during negotiations where the party clearly stated that the choice of 

currency was intended to avoid problems of this kind. Conversely, agreeing a price in a 

currency that is known to be instable could likely be held against a party arguing that 

inflation played a role as the cause of an impediment. Another indicator that the risk of 

extraordinary inflation may not have been allocated to the seller is where the contract 

price has been initially set on a level that was clearly above or below the market level. 

Professor Brunner cites a Swiss non-CISG case where the fact that the original price 

was way higher than market was held against a lessee when it argued that, after 

applying the inflation adjustment clause, the price was too high. The court dismissed the 

claim after recognizing that, considering the premium that the lessee had agreed to pay 

 
1709 Brunner, Force Majeure and Hardship under General Contract Principles, 452; see also Section 
3.6.4. 
1710 Accord, but discussing comparative law, not the CISG specifically: Gareth H. Jones and Peter 
Schlechtriem, International Encyclopedia of Comparative Law, ed. Arthur Taylor Von Mehren and René 
David, vol. 7–2 (Tübingen: Mohr Siebeck, 2008), 138. 
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ab initio, the inflation-adjusted price was not expensive enough to merit a judicial 

correction.1711 It is submitted, however, that by itself, the fact that the initial price was 

higher or lower than market has no clear meaning; it must be analyzed against the entire 

set of circumstances of the bargain in order to indicate what was the role of the price in 

the risk allocation desired by the parties. 

As to the second example – the “frustration of an escalator clause” – 

there might be room for a claim in the sense that the clause did not really reflect the 

intention of the parties. Professor Brunner1712 cites as examples of this category a case 

where an official inflation index was distorted over time; a case where the parties used a 

commodity as an index, but the commodity soon became subject to price regulation, 

thus arguably losing its ability to function as a real price index; and a well-known 

American case1713 where despite the fact that the contract did contain a complex 

escalator clause, the court recognized that it no longer reflected its original function 

because facts that occurred subsequently to the making of the contract caused the prices 

to become economically impracticable nonetheless (this case will be further discussed 

in Section 3.7.5.4). 

Incidentally, it is also important to note that some countries have laws 

restricting the possibility of escalator clauses.1714 Given that such restrictions will 

probably have been imposed as a measure to assist in the control of local inflation, they 

are likely to be seen as mandatory rules of public policy, meaning that there is a 

considerable likelihood that they would be upheld by the court even in the case of 

contracts governed by the CISG (even more so considering that the Convention does not 

have any express rule regulating such matters). This circumstance might explain, at least 

in part, why the parties might have refrained from agreeing upon a clause of this type, 

and this should be taken into account when assessing their agreement on the allocation 

of risks – if the clause is forbidden or of limited scope, such limitation should not be 

automatically held to mean that the party who is a creditor of a monetary amount has 

undertaken the risk of inflation. 

Of course, the parties claiming exemption in cases analogous to those 

described above would only have any chance of success when argued under the CISG if 

the court agrees that Article 79 CISG applies to situations where the value of the 

performance has decreased (or to situations of frustration of purpose caused by the 

decrease of the value of the performance1715). In Section 3.7.2.6, I have argued against 

 
1711 Brunner, Force Majeure and Hardship under General Contract Principles, 458. 
1712 Ibid., 455–58. 
1713 Teitelbaum, J., Aluminum Co. of America v. Essex Group, Inc., 499 Federal Supplement 53 (United 
States District Court, W. D. Pennsylvania 1980). 
1714 See Jones and Schlechtriem, International Encyclopedia of Comparative Law, 7–2:140. 
1715 Edwin Peel, Treitel: The Law of Contract, 14th ed. (London: Sweet & Maxwell, 2015), paras. 19–039 
argues that, although there is no case law in this regard, the formulation of the doctrine of frustration of 
purpose in English law suggests that a contract might be discharged in cases of extreme inflation; Jones 
and Schlechtriem, International Encyclopedia of Comparative Law, 7–2:141 remark that the hypothesis 
has not been tested in courts as neither the United Kingdom nor the United States have experienced 
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this stance, arguing that a decrease of the value of the performance – which would be 

the case if inflation corroded the value of the agreed price – does not represent an 

obstacle for either party to perform; it just makes the bargain less profitable for one of 

them. Even if one recognizes that a change of circumstances altering the equilibrium of 

the contract is a valid trigger to Article 79 CISG, the threshold for recognizing an 

impediment caused by inflation would have to be very stringent. 

A situation where inflation would have a slightly higher chance of 

success as a valid ground for invoking an exemption under Article 79 CISG would be in 

long-term contracts, where the lack of any contractual adjustment could lead to the 

financial ruin of the obligor.1716 Consider, for instance, the phenomenon known as 

hyperinflation, that can devalue the currency to the point where the contractual price can 

reach near zero. The macroeconomics textbook definition of hyperinflation is a situation 

where inflation rates surpass 50% per month.1717 When one considers short-term 

contracts where the period between the making of the contract and its performance is 

shorter than 30 days, then it becomes difficult to argue that such a percentage (which 

could amount to a 100% increase in the cost of performance for the seller) would be 

sufficient to argue that there is a radical change in circumstances, if not for other 

reasons, because at the time of the conclusion of the contract, it was probably 

foreseeable that inflation would be high in the following 30 days or so. However, the 

effects of the sustained permanence of high inflation rates rapidly compound: this can 

be illustrated by the raise of the price of a daily newsletter in post-WWI Germany, 

which went from 0.30 mark in January 1921 to 70 million marks in November 1923.1718 

In such extreme circumstances, an escalator clause in a long-term contract may end up 

not producing the expected results. Furthermore, it is also to be expected that whenever 

a currency is affected by hyperinflation, there will be other related problems affecting 

the economic and political environment as well, so inflation will likely be only one of 

many factors affecting the parties.1719 It is not a coincidence that doctrines applicable to 

changed circumstances gained strength in Germany at around that time, even if the 

German Civil Code did not contain a rule in this sense.1720 If this distortion could 

potentially lead to the complete ruin of one of the parties, then there would probably be 

room for the application of an exemption rule to the contract even where the parties 

have not clearly agreed upon a clause in this sense. In this regard, see also Sections 

3.7.5.3 and 3.7.5.4. 

3.7.3.9 Ethical impediment 

Professor Schwenzer cites the case of “ethical hardship” as a situation 

where an obligor might be exempted under Article 79. Such situation would occur if the 
 

hyperinflation in recent times; Brunner, Force Majeure and Hardship under General Contract Principles, 
459, agrees. 
1716 See Section 3.7.3.7 above. 
1717 Mankiw, Macroeconomics, chaps. 5–6. 
1718 Ibid. 
1719 Ibid. cites examples other than post-WWI Germany. 
1720 Egidijus Baranauskas and Paulius Zapolskis, “The Effect of Change in Circumstances on the 
Performance of Contract,” Jurisprudencija/Jurisprudence 4, no. 118 (2009): 204–5. 
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contractual goods were capable of being used for benign as well as for unethical 

purposes (e.g., biological or nuclear weapons). According to this position, the seller 

would be excused if it refuses to deliver after it determines that the buyer intends to use 

the goods for unethical purposes.1721 

This is a complicated assertion: dogmatically speaking, such seller 

would have to argue a “moral impediment,” in the sense that it would be unable to fulfil 

its obligation because it could not possibly endorse the utilization of the goods for the 

purpose intended by the buyer. However, it is very difficult to support this position from 

the standpoint of the objective requirements imposed by Article 79(1) – particularly the 

insurmountability requirement, and perhaps the foreseeability requirement as well. In 

any case, such a contract would likely be subject to issues of validity under other 

domestic and international laws, which would more suitably be applied to resolve any 

issue arising such a discussion. 

3.7.4 Article 79(2) CISG: exemption when non-performance is attributable to a 

third party 

Article 79(2) states that 

“[i]f the party’s failure is due to the failure of a third person whom he 

has engaged to perform the whole or a part of the contract, the party is 

exempt from liability only if: 

(a) he is exempt under the preceding paragraph; and 

(b) the person whom he has so engaged would be so exempt if the 

provisions of that paragraph were applied to him.” 

This means that whenever the obligor has contracted performance of 

an obligation to a third party, he can only claim exemption from liability in relation to 

the non-performance of such contractor if he is able to prove that the non-performance 

by the contractor was due to an impediment that also meets the requirements of Article 

79(1). 

Commentators suggest that some distinctions have to be made 

between a non-performance caused by a person that is within the obligor’s 

“organizational sphere”1722 – for instance, employees of the obligor and persons in a 

position similar to that of an employee –, who should not be treated as third-parties 

under Article 79(2), and third-parties in the sense of a person or separate legal entity 

who can be identified as being “distinct from the seller.”1723 The latter include some, but 

not all, of the third parties to whom the rule of the Article 79 is directed. 

 
1721 Schwenzer, “Commentary to Articles 79-80”, commentary to Article 79, para. 33. 
1722 Ibid., commentary to Article 79, para. 35. 
1723 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” para. 17. 
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Therefore, a second distinction is needed: third parties may be 

engaged by the obligor, by means of contractual arrangements independent of the sales 

contract, to perform an obligation of the obligor under this sales contract. Banks hired 

by a buyer to perform the buyer’s obligation to pay the price, or a freight carrier hired 

by the seller to perform the seller’s obligation to deliver the contractual goods, are the 

‘classic’ examples of this subclass of third parties.1724 Non-performance or defective 

performance of these parties, when caused by an impediment under Article 79, will fall 

within the scope of Article 79(2). 

However, third parties may also be involved in a productive chain by 

supplying raw materials, parts, or providing some service or activity that is essential for 

the performance of an obligation, although the performance itself is carried out by the 

obligor under the sales contract. These third parties, “general suppliers,”1725 “to whom 

the seller turns as a source for the supply of goods,”1726 are not contemplated by the rule 

of Article 79(2), because, strictly speaking, they should not be deemed as having been 

“engaged to perform the whole or a part of the contract.”1727 The failure of any of these 

third parties to perform is, in principle, deemed to be within the sphere of control of the 

obligor and therefore cannot excuse it from the consequences of non-performance under 

the sales contract.1728 The exception would be a case where the choice of suppler is, for 

any reason, effectively outside of the sphere of control of the obligor, such as a situation 

where there is a single available supplier of the raw material or part, and an impediment 

that would fit within the requirements of Article 79(1) blocks the obligor’s access to this 

supplier,1729 unless it can be determined, based on the circumstances of the case, that the 

obligor had undertaken this risk.1730 

Another example, cited by Professor Atamer, is a case where the seller 

has contracted the production of the contract goods to a third party, who in turn suffers 

an impediment right before the delivery date, when it is no longer practicable for the 

seller to procure the goods from someone else. Professor Atamer argues that this would 

exempt the seller from the damages related to the delay in performance.1731 However, 

even if it can be demonstrated that such an event was unforeseeable to the seller, it is 

submitted that, in such a case, if it is determined that the third party was a subcontractor 

included in the sphere of risk of the seller, the seller should not be exempted neither 

under Article 79(1) nor (2). 

 
1724 Atamer, “Commentary to Articles 79-80,” 1064; Schwenzer, “Commentary to Articles 79-80”, 
commentary to Article 79, para. 36. 
1725 Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 
International Sale of Goods,” 5–22. 
1726 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” 18. 
1727 Atamer, “Commentary to Articles 79-80,” 1064–65. 
1728 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” 18; Atamer, “Commentary to Articles 79-80,” 1062–65. 
1729 Atamer, “Commentary to Articles 79-80,” 1065–66; Schwenzer, “Commentary to Articles 79-80”, 
commentary to Article 79, para. 38. 
1730 Atamer, “Commentary to Articles 79-80,” 1066. 
1731 Ibid., 1063. 
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Article 79(2) is said to apply even in the cases where the defaulting 

third party supplier was chosen by the obligee,1732 but it is submitted that, in this case, 

an absolute answer cannot be given a priori. If the impediment is such that the obligor 

(in this case, probably the seller) is unable to access the supplier (because, for instance, 

of a regional disturbance or a regulation restricting imports), and, at the same time, the 

circumstances were such that procurement from that particular supplier was essential for 

the adequate performance of the contract (i.e., the obligor could not be expected to seek 

an alternative supplier), and, finally, the impediment qualified for exemption under 

Article 79(1), exemption should be granted.1733 

The distinction is not always clear (although it is said that making a 

clear distinction will rarely be decisive in a real-life case).1734 

Discussing Article 79(2), one situation that immediately comes to 

mind when the subject matter is a commodity sale are string trades – concatenated sales 

where the same goods are sold many times. The issue is that in many an occasion, the 

goods that are being repeatedly sold are already ascertained, often being represented by 

a specific bill of lading. So, in practice, although there are several concatenated 

contracts, the delivery of the cargo and other obligations related to the delivery (such as 

shipping, where the seller undertakes this obligation) are performed by the first seller in 

the string, whereas obligations related to reception (such as unloading and testing) are 

performed by the last seller. It can be the case that between the intermediary “chains” of 

the string, the only obligations directly performed by the parties relate to documents and 

the payment of the price. 

It is submitted that the obligations referring to the ‘physical side’ of 

sales made within string trades can very well fit the description of Article 79(2). Since 

strings have no limit of length (i.e., the original buyer can sell the goods to another 

buyer, who in turn can sell the same goods to another buyer and so forth), it will often 

be the case that the parties of a contract in the middle of the string will sometimes not 

be a counterparty of neither of the parties who will be involved in these aspects of 

‘physical’ performance. 

Therefore, the sole fact that, in a string of sales between traders, one 

of the parties has failed to perform an obligation to deliver goods to the following party 

in the chain, cannot be invoked, absent other facts, as grounds for the exemption of 

liability under Article 79 CISG. For this to be possible, it would be necessary to 

demonstrate that the non-performance of this seller observes the requirements set forth 

in Article 79(1) and also that the non-performance by the “prior seller” also observes 

these very same requirements. In a string, this means that the presence of the 

requirements of Article 79(1) would have to ‘recursively assessed’ to the whole chain of 

 
1732 Schwenzer, “Commentary to Articles 79-80”, commentary to Article 79, para. 37. 
1733 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” para. 20; Atamer, “Commentary to Articles 79-80,” 1065–66. 
1734 Schwenzer, “Commentary to Articles 79-80”, commentary to Article 79, para. 37-38. 
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buyers and sellers. Eventually, when it comes to problems with the delivery of the 

goods (non-performance or defective performance), it would be necessary to verify 

whether the original seller was affected by an impediment in the sense of Article 79(1). 

In practice, the situation would probably be better addressed if the entire chain of 

contracts were discussed in a single unified procedure. 

3.7.5 Article 79 CISG: consequences of its application 

3.7.5.1 In cases of impediment 

At first sight, the consequences of the application of Article 79 are 

clear: the party who successfully invokes it is “not liable for a failure to perform any of 

his obligations” (paragraph (1)) whilst, also, neither party is prevented from exercising 

any right other than a “claim for damages” (paragraph (5)).1735 

As long as the respective requirements are present, the obligee is still 

allowed to resort to other remedies,1736 such as claiming a reduction of the price, 

requesting repair (in cases of non-conformity),1737 asking for a refund of expenses 

incurred in the preservation of the goods,1738 and even avoiding the contract1739 and 

requesting restitution under Article 81(2), as well as the benefits that the obligor may 

have derived from the goods under Article 84(2).1740 

It is unanimously understood that a claim for interests is not precluded 

by Article 79, as interests do not have the nature of damages.1741 

I submit that there should be an exception for this rule when the claim 

concerns interests accrued for a delayed payment when an impediment affects the 

ability of the debtor to make payment. For instance, if there is a totally unexpected 

change in regulations hindering the ability of the debtor to proceed with a wire transfer 

that would otherwise have been possible, and it is not reasonable to expect that such 

debtor would be able to pay by some other means, then the debtor should be protected 

under Article 79(1) against the negative consequences of this belatedness. Indeed, there 

seems to be no doubt that such debtor would be protected against any claim for damages 

under Article 79.1742 

Interests, in this case, may either be viewed as compensation because 

of the postponement of the date of payment (it is an elementary financial concept that 

 
1735 Atamer, “Commentary to Articles 79-80,” 1042. 
1736 Ibid. 
1737 Ibid., 1049; Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 
1980 Sobre Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 4. 
1738 CISG Advisory Council, “Opinion No. 20,” para. 9.1. 
1739 Atamer, “Commentary to Articles 79-80,” 1041–42; Schwenzer, “Commentary to Articles 79-80”, 
commentary to Article 79, para. 56; Honnold, Uniform Law for International Sales, 614. 
1740 Honnold, Uniform Law for International Sales, 614. 
1741 Atamer, “Commentary to Articles 79-80,” 1054; Lookofsky, Understanding the CISG, 145; Perales 
Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre 
Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 4. 
1742 Atamer, “Commentary to Articles 79-80,” 1048. 
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money received later is worth less than money received earlier1743) or because of the 

loss of the opportunity to use the money for another purpose (i.e., opportunity cost). In 

either case, interests functionally correspond to damages borne as a consequence of 

receiving money later than the date when payment was due. The CISG-AC, in its 

Opinion No. 14, recognizes the many functional similarities between damages under 

Article 74 CISG and interests under Article 78 CISG (which would be the basis for the 

accrual of interests in the hypothetical scenario described in the preceding 

paragraph);1744 it only concludes that claims for interests are not barred by Article 79 

CISG on the basis that the exemption under Article 79 does not encompass obligations 

to make monetary payments in a timely fashion.1745 

It is submitted that this should not be so. Opinion No. 14 recognizes 

that interests will not be due on cases where the debtor of the monetary payment has the 

right to postpone a payment under Article 71 CISG, or when the belatedness was caused 

by the creditor, by application of Article 80 CISG.1746 One could of course argue that 

the difference under Article 79 is that, technically speaking, performance is still due, 

and only liability for non-performance is excused. But it is also true that while payment 

remains reasonably impossible, the creditor is effectively barred from demanding it. So, 

it is either not really due, or at least not enforceable. Interests under Article 78 CISG are 

due whenever a party fails to pay a sum that is in arrears, but if the sum does not 

become due, it is questionable to say that the sum is in arrears. Opinion No. 14, 

moreover, emphasizes that the liability for interests is strict, but it also recognizes that 

this is true for any other obligation under the CISG1747 – there is no distinction to be 

made in this regard, either. Finally, nowhere does the CISG state that obligations to pay 

monetary sums are not reached by the protection granted by Article 79 CISG. It is, of 

course, a logical necessity to recognize an exception for the payment of sums that are an 

integral part of the original bargain, such as the price, because if the buyer does not 

perform the obligation to pay it after having received the goods, the restitutionary 

remedy would end up being equivalent (i.e., the payment of a sum that is equal to the 

price), lest the buyer be unjustly enriched. But the same logic does not apply to interests 

under Article 78 CISG: the payment of interests when the obligor is affected by a 

legitimate impediment would unjustly enrich the creditor. 

I must concede, however, that there seems to be no scholarship 

writings or case law to support my point in the context of uniform law. The safest 

position, therefore, is to assume that interests do not have the nature of damages and 

thus become due even if an obligation to pay is affected by an impediment under Article 

79 CISG. A good indicator that this is so, particularly under the CISG, is that there exist 

 
1743 Alexandre Assaf Neto, Matemática financeira e suas aplicações, 12th ed. (São Paulo: Atlas, 2012), 1. 
1744 CISG Advisory Council, “Opinion No. 14, Interests under Article 78 CISG,” 2013, para. 1.2; 3.5-3.7, 
www.cisgac.com/cisgac-opinion-no14/. 
1745 Ibid., para. 3.21. 
1746 Ibid., para. 3.47-3.48. 
1747 Ibid., para. 3.21. 
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separate Sections in Chapter V of the Convention for damages (comprising Articles 74-

77) and interests (comprising only Article 78). 

The most doubtful matter regarding the consequences of the 

application of Article 79 refers to whether it also protects the obligor against a claim for 

specific performance. 

The text, particularly, of paragraph (5) seems to imply that it does 

not.1748 However, if the impediment renders performance absolutely impossible, it 

seems inevitable to accept that a claim for specific performance is barred as well.1749 

The doubt that would remain is whether this conclusion should be based on the 

Convention itself (since the rule does not clearly provides for such an effect) or whether 

recourse to Article 28 (which calls for the application of domestic law) would be 

necessary. The better solution, it is argued, is that a systematic interpretation of the rules 

regarding the passing of risk and Article 79 itself should suffice for a conclusion that 

specific performance cannot be claimed in such case, thus avoiding the need to look into 

domestic law.1750 

In cases of relative impossibility, a claim for specific performance 

could theoretically still be allowed.1751 Allowing such a claim, however, would clearly 

undermine the purpose of Article 79.1752 It is also argued that even if the claim should 

remain available to the obligee, it would remain unenforceable while the impediment 

persists1753 – which is really only a different way to say that it is unavailable, since 

Article 79(3) already states that the exemption ends when the impediment ceases to 

exist. 

Professor Atamer argues that specific performance has nothing to do 

with liability and that the availability of such a remedy must be evaluated against 

Articles 46 and 62 CISG.1754 However, recourse to these articles does not help the 

obligor, because they only exclude the availability of specific performance when the 

obligee has resorted to remedies that are “inconsistent” with it. One could also try to 

build a defense against specific performance through the route of Article 28 CISG, if it 

can successfully argue that it would not be granted in accordance with the law of the 

place where the court is. This, in itself, may not be an easy task, however, as it would 

likely require that the party demonstrated that domestic law bars specific performance 

 
1748 Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 
International Sale of Goods,” 5:18. 
1749 Atamer, “Commentary to Articles 79-80,” 1045–53; Perales Viscasillas, “La Rebus Sic Stantibus En 
El Marco de La Convención de Viena de 1980 Sobre Compraventa Internacional de Mercancías y En 
Instrumentos Del Soft Law,” sec. 4; Schwenzer, “Commentary to Articles 79-80”, commentary to Article 
79, para. 54. 
1750 Schwenzer, “Commentary to Articles 79-80”, commentary to Article 79, para. 54. 
1751 Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 
International Sale of Goods,” 5:18. 
1752 Schwenzer, “Commentary to Articles 79-80”, commentary to Article 79, para. 55. 
1753 Ibid., commentary to Article 79, para. 55. 
1754 Atamer, “Commentary to Articles 79-80,” 1046–47. 
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under an impediment, meaning that it would also have to show equivalence between a 

domestically available rule of exemption and the rule of Article 79(1) CISG. A solution 

that would better conform with Article 7 CISG would be to admit, as Gillette and Walt, 

that “[t]he failure to provide explicitly that specific performance is unavailable may be 

viewed as recognition of the obvious [i.e., that specific performance should not be 

available in case of exemption], rather than a grant of the remedy.”1755 

Professor Atamer also claims, convincingly, that specific performance 

of obligations such as that defective goods are repaired or replaced (under Article 46) 

should not be excluded unless they have become impossible to perform.1756 Such 

situations, however, do not seem likely to occur within the commodity trade. 

If the impediment is only temporary, the exemption will likewise last 

only as long as the impediment remains in place (Article 79(3)).1757 Since the 

occurrence of the impediment does not trigger any right in favor of the obligor to avoid 

the contract, whenever the impediment ceases to exist, the obligation previously 

affected by such impediment will become enforceable again, even if performance is still 

burdensome (provided that it is not so burdensome as to trigger the exemption under 

Article 79).1758 

There is also no limit of time for how long the impediment may last 

until the contract is deemed as terminated: theoretically, if the obligee does not 

terminate the contract (either by choice or because the non-performance, or defective 

performance, does not amount to a fundamental breach), the obligation affected by the 

impediment might remain indefinitely “suspended”1759 with no obvious argument under 

the CISG to strike it down if the obligee insists on enforcement after the impediment 

ceases to exist (and there is no other impediment that could allow the obligor to invoke 

Article 79 again, such as impossibility to perform).1760 

There is also no provision stating what should happen if the nature of 

the impediment is such that performance becomes permanently impossible, although, if 

this is the case, termination without liability or penalties to the obligor should prevail as 

the only logical solution. 

Another potential problem resulting of the application of Article 79 is 

that, in principle, the obligee also does not lose the right to claim the reduction of the 

 
1755 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 333. Accord, 
adopting a slightly different rationale, Ishida, “CISG Article 79: Exemption of Performance, and 
Adaptation of Contract Through Interpretation of Reasonableness－Full of Sound And Fury, but 
Signifying Something,” 350. 
1756 Atamer, “Commentary to Articles 79-80,” 1046. 
1757 Ibid., 1042. 
1758 Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 
International Sale of Goods,” 5:16-17. 
1759 Atamer, “Commentary to Articles 79-80,” 1074–75. 
1760 Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 
International Sale of Goods,” 5–16. 
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price under Article 50 CISG. This could be seen as an inconsistency, because the 

reduction of the price, when based on a defect justified by an impediment, has a 

practical effect that is equivalent (at least in part) to the payment of damages under 

Article 74 CISG (which would be barred by Article 79). 

The following illustration, proposed by Professor Honnold 

exemplifies this case well: if the seller faces an impediment that fits within the 

hypothesis of Article 79 and, as a result of such impediment, a cargo of cheese 

deteriorates in a way that the good loses value but is still usable, the buyer should be 

entitled to a price reduction. In such case, the only exemption that the seller would be 

entitled to under Article 79 would relate to losses suffered by the buyer as a result, for 

instance, of an interruption in the production of goods that depended on the cheese.1761 

It has also been argued that the exemption does not limit the aggrieved 

party’s ability to claim contractually determined penalty fees or liquidated damages. 

The most sensible solution in this case, however, seems to be to determine, based on the 

circumstances of the case, whether such penalty or liquidated damages were stipulated 

in addition to (and not in lieu of) the damages that would be exempted by Article 79. If 

this is the case, then the exemption should not cover them.1762 

Finally, as mentioned above, the obligation to make monetary 

payments cannot be excused under Article 79 CISG.1763 The party affected by an 

impediment related to payment can, however, be excused from paying damages that the 

obligee may have suffered as a result of the belated payment whenever it can be proved 

that the belatedness was caused by a fact that fits the rule (but this excuse does not 

include interests on the amount due, which will accrue even if there is an impediment, 

as seen above).1764 

The exemption only benefits the obligor if he gives notice to the 

obligee informing about the impediment within reasonable time (Article 79(4)). The 

obligor is liable for damages caused to the obligee as a result of any delay in delivering 

the notice (Article 79(4), second part). 

3.7.5.2 In case of economic hardship 

Some authors see in the essence of provisions dealing with economic 

hardship that the obligor affected by it has a possibility of claiming the renegotiation or 

the revision of the contract, which might lead to an adaptation aiming to restore the lost 

contractual equilibrium (or lead to its termination).1765 In this sense, the recognition that 

 
1761 Honnold, Uniform Law for International Sales, 444–45. 
1762 Atamer, “Commentary to Articles 79-80,” 1045. 
1763 Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre 
Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 4. 
1764 Atamer, “Commentary to Articles 79-80,” 1048. 
1765 Maskow, “Hardship and Force Majeure,” 665; Rimke, “Force Majeure and Hardship: Application in 
International Trade Practice with Specific Regard to the CISG and the UNIDROIT Principles of 
International Commercial Contracts,” 201. Others, however, indicate that the effect of most hardship 
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economic hardship can trigger the application of Article 79 CISG begs the question of 

whether a party facing a sufficiently serious situation of economic hardship would be 

entitled to ask for a renegotiation of the contract or to request the modification of the 

contract to a judge or arbitrator in order to reestablish the contractual balance. The 

Convention, as seen, contains no express provision in this sense.1766 As a basis of 

comparison, the PICC, with separate provisions for force majeure and economic 

hardship, appear in stark contrast.1767 

Since the omission of a hardship rule was initially perceived as 

intentional, early commentators argued that no gap existed in the Convention regarding 

this matter.1768 Indeed, if one accepts that the legislative history of the Convention 

evidences that a rule providing for some kind of protection in case of economic 

hardship was considered, but rejected, it would be logical to conclude that mandatory 

renegotiation or adaptation of the contract by a court would simply be impossible.1769 

The rule of Article 79 had to be understood as exhausting the possible consequences of 

impediments preventing performance. 

As the understanding changed and more commentators started to 

recognize that Article 79 could be invoked in cases of economic hardship, several 

attempts have been made to determine the consequences of the application of the 

provision to this purpose. 

Some have argued that, in the absence of specific provisions in the 

Convention in this regard, the obligee would be subject to a duty to renegotiate derived 

from the principle of good faith. This would be inferred from the obligation under 

Article 79(1) to interpret the Convention in good faith.1770 

This position is controverted, to say the least. Even if one recognizes 

that good faith is sufficiently strong within the principles underlying the Convention so 

as to create specific duties that are not expressly provided for in the express rules of the 

CISG (I disagree – see Sections 3.3.12 and 3.6.3), doing so would arguably infringe one 

 
provisions is to cause the termination of the contract. See Strenger, Contratos Internacionais Do 
Comércio, 246. 
1766 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” para. 40; Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de 
Viena de 1980 Sobre Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 4. 
1767 Flechtner, “The Exemption Provisions of the Sales Convention, Including Comments on ‘Hardship’ 
Doctrine and the 19 June 2009 Decision of the Belgian Cassation Court,” 90–91. 
1768 Tallon, Bianca, and Bonell, “Commentary to Article 79,” 594; Nicholas, “Impracticability and 
Impossibility in the U.N. Convention on Contracts for the International Sale of Goods,” 5:17; Honnold, 
Uniform Law for International Sales, 629. 
1769 Honnold, Uniform Law for International Sales, 629; Tallon, Bianca, and Bonell, “Commentary to 
Article 79,” 592. Accord: Rimke, “Force Majeure and Hardship: Application in International Trade 
Practice with Specific Regard to the CISG and the UNIDROIT Principles of International Commercial 
Contracts,” 227. 
1770 Schwenzer, “Force Majeure and Hardship in International Sales Contracts,” 721–22; CISG Advisory 
Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of the CISG,” para. 40. 
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of the most sacred principles of interpretation of the CISG, which is to avoid 

interpreting the Convention through the lenses of national doctrines. 

Indeed, it is submitted that there is no clear tendency in the sense that 

the principle of good faith is so ample that it would empower judges to adapt the 

contract or to determine a mandatory renegotiation. This is true even among legal 

systems that do contain specific legal provisions providing for relief in case of 

economic hardship.1771 It seems too far a stretch to infer that a duty of acting in good 

faith would allow the inference of a provision in this sense.1772 

In any case, it has also been advanced that the practicality of 

mandatory renegotiations is doubtful at best, since it is impossible to force an unwilling 

party into an effective negotiation.1773 

It has also been advanced that Article 79(5) opens up the possibility 

for such a court or arbitrator to perform such task1774 (presumably by maintaining an 

open door to any remedies other than damages). The principle of good faith contained in 

Article 7(1) would also favor such a solution and apply as a guideline.1775 The same 

argument regarding the purported duty to renegotiate, however, would apply to the 

notion that the duty of good faith alone would empower a court to adjust a contract: it 

seems once more to be too far a stretch, particularly when there is no consistency in the 

international setting regarding such a solution in case of hardship. 

Finally, among those who argue that the true interpretation of the 

Convention, particularly in the light of its legislative history, is in the sense that the 

Convention does not excuse a party affected by economic hardship – because the 

possibility was discussed but rejected – it has also been advanced that even if a general 

duty of good faith may be derived from Article 7(1) CISG, such rule would not 

authorize a conclusion in the sense that a duty to renegotiate the contract in case of 

economic hardship was to be implied,1776 since “the principle of good faith must not be 

used to bypass explicit provisions of the Convention.”1777 

In order to supplement what is perceived by some as a gap in the 

CISG, another suggested approach is in the sense that Article 6.2.3 PICC be applied as a 

 
1771 Schwenzer, “Force Majeure and Hardship in International Sales Contracts,” 722. 
1772 CISG Advisory Council, “Opinion No. 20”, black-letter rule 11 and para. 11.4; Atamer, 
“Commentary to Articles 79-80,” 1073–74; Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de 
La Convención de Viena de 1980 Sobre Compraventa Internacional de Mercancías y En Instrumentos Del 
Soft Law,” sec. 4. 
1773 CISG Advisory Council, “Opinion No. 20,” para. 11.6; Schwenzer, “Force Majeure and Hardship in 
International Sales Contracts,” 723; Schwenzer, “Commentary to Articles 79-80”, commentary to Article 
79, para. 55. 
1774 CISG Advisory Council, “Opinion No. 7, Exemption of Liability for Damages Under Article 79 of 
the CISG,” para. 40. 
1775 Ibid. 
1776 Tallon, Bianca, and Bonell, “Commentary to Article 79,” 593–94; Audit, La vente internationale, 
174–75. 
1777 Tallon, Bianca, and Bonell, “Commentary to Article 79,” 593–94. 
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guideline to cases where mandatory renegotiation were imposed, as such principles 

would constitute an expression of trade usages within the meaning of Article 9(2) 

CISG.1778 

An alternative legal reasoning has also been advanced, in the sense 

that Article 6.2.3 would be applicable as a gap-filling rule based on the duty of good 

faith stated in Article 7(1) CISG, or as an expression of the general principles on which 

the CISG is based, as provided for in Article 7(2).1779 

Article 6.2.3(1) PICC determine that “[i]n case of hardship, the 

disadvantaged party is entitled to request renegotiations.” If agreement cannot be 

reached, the case can be taken to court, which in turn will be empowered to mandate the 

termination of the contract (at a date and on terms to be fixed) or to “adapt the contract 

with a view to restoring its equilibrium.” 

A similar approach was adopted by the Belgian Court of Cassation on 

the case regarding the sale of steel tubes. The court found that, by force of Articles 7(1) 

and 7(2) CISG, the “gap” in the Convention regarding a rule of adjustment of the 

contract should be filled by recourse to general principles applicable to the international 

commerce, expressly citing the PICC as an example, and decided that the buyer had an 

obligation to renegotiate the contractual price.1780 

The better position, however, seems to be in the sense that the 

incorporation of Article 6.2.3 PICC should not be adopted as a suppletory rule to the 

CISG unless the circumstances indicate very clearly that this would have been the 

intention of the parties, as such rule cannot be deemed to reflect a principle under the 

Convention or a well-establish usage in the international commerce1781 (in this regard, 

see also the following Subsection). More importantly, however, is that recourse to 

external rules is not necessary because the Convention already provides consequences 

to cases of hardship (i.e., the consequences set forth in Article 79).1782 

Moreover, as I have argued, most contracts for the sale of commodity-

trade goods (or, more generally, speculative sales1783) are essentially incompatible with 

the notion of forced adjustment in cases of economic hardship. Consequently, in these 

contracts, with more reason, such a clause must not be implied by way of a trade usage. 

 
1778 Atamer, “Commentary to Articles 79-80,” 1073–74; Schwenzer, “Commentary to Articles 79-80”, 
commentary to Article 79, para. 55; Sgier, “Commentary to Article 79,” 702–4. 
1779 Sgier, “Commentary to Article 79,” 702–4. Other commentators, however, maintain that the Unidroit 
Principles are not suitable for this function. In this regard, see Subsection 3.1.11.2. 
1780 J. Pafenols et al., Scafom International v. Lorraine Tubes, Pace Law School Institute of International 
Commercial Law. 
1781 Accord: CISG Advisory Council, “Opinion No. 20,” para. 11.9 and 12.7. 
1782 Ibid., para. 2.3 makes this argument to support that Article 6.2.3 PICC should not be invoked as a 
suppletory rule regarding, specifically, the “triggers” for exemption related to economic hardship. I 
submit that the argument should cover the consequences as well. 
1783 Atamer, “Commentary to Articles 79-80,” 1072. 
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Yet another proposition has been advanced in the sense that a 

systematic interpretation of other rules of the CISG would lead to a conclusion that 

where an obligor affected by economic hardship makes an offer to perform under terms 

that are different from what had been agreed, but not as different as to amount to a 

fundamental breach, the obligee, by operation of Article 25 CISG, will not be entitled to 

avoid the contract.1784 This would mean that there exists an implicit duty to 

accommodate the situation of the party affected by the impediment. 

The rationale underlying this assertion is illustrated by an example 

where a seller faces an unforeseen rise of the costs of production and pleads a 

renegotiation on the grounds of economic hardship. If the seller asked for a higher price 

and the buyer refuses to accept it, the seller would refuse to perform, and the buyer 

would sue the seller for specific performance or for damages. The court would then 

have to decide whether the seller should be liable for the non-performance or if the 

buyer should be liable for not accepting an offer that was reasonable. 

If the seller wants to perform the contract, but on different terms, it 

would counter-claim for performance and/or damages and the buyer would have to 

demonstrate that the seller incurred on a fundamental breach. The court will then have 

to decide whether the proposed alternative performance would amount to a fundamental 

breach and, as such, entitled the buyer to avoid the contract. If it finds that the buyer 

should have consented to the higher price on the basis of good faith, the outcome for the 

seller would in practice have had the same effect as an adjustment dictated by the 

court.1785 

A similar situation might arise if the seller, instead of asking for a 

higher price, were simply refusing to perform due to economic hardship. If the buyer so 

wished, it could offer improved terms to the seller and, to the extent that such improved 

terms reestablished the equilibrium of the contract, any refusal of the seller to comply 

could be held against him on the grounds of a duty to act in good faith.1786 It has also 

been advanced that a similar duty could be derived from the duty to mitigate damages 

under Article 77 CISG.1787 

In this example, an effect similar to that of a “classic” hardship 

provision could be logically derived from the combined effect of Articles 25, 49 and 64 

CISG – preventing the obligee from avoiding the contract in spite of the performance 

offered by the obligor being different from what had been contractually stipulated –, and 

the exemption from damages under Article 79(1) – preventing the same obligee from 

claiming damages from an obligor affected by hardship. 

 
1784 Schwenzer and Hachem, “The CISG - Successes and Pitfalls,” 475; Schwenzer, “Commentary to 
Articles 79-80”, commentary to Article 79, para. 55. 
1785 Schwenzer, “Force Majeure and Hardship in International Sales Contracts,” 724. 
1786 Ibid. 
1787 Ibid., 725. 



416 
 

The argued solution could work well in a situation where the seller is 

affected by economic hardship and claims the right to deliver a less valuable 

performance while not being held liable for the corresponding damages. Indeed, in such 

a situation, the combined effect of Article 25 and 49 CISG – preventing the buyer from 

avoiding the contract, provided that the performance is still reasonably acceptable – and 

Article 79(1) – preventing the buyer from claiming damages, but preserving other 

remedies such as a reduction of the price under Article 501788 – would be that of an 

adjustment of the contract. In any case, the party affected by hardship would not have 

the right to avoid the contract (although the seller would always be exposed to the risk 

that the court found that the breach was fundamental after all, in which case it will 

simply be found to be in breach). 

A more serious problem appears when the intention of the seller is, as 

illustrated by the first example mentioned above, to perform its original obligation (i.e., 

to deliver perfectly conforming goods), but receiving a price that is higher than the price 

originally stipulated in the contract. This, arguably, corresponds to the bulk of the cases 

where the seller claims economic hardship. In such case, Article 50 does not apply, 

because there is no breach to speak of in the first place.1789 The seller would attempt to 

threaten a refusal to deliver as a way of forcing the buyer into the negotiation table, 

where the seller would then ask for a higher price. If the buyer refuses to pay and sues 

the seller, the seller will argue that the breach was not fundamental, because the buyer 

refused to renegotiate the price. It is submitted, however, that the buyer would have a 

claim against the seller for either: (i) a fundamental breach (because the seller did not 

perform its obligation and made it clear that it would not do it); or (ii) specific 

performance; or (iii) an anticipatory breach under Article 72 CISG. The seller would 

defend itself invoking Article 79, but its claim would, in all likelihood, fail, because if 

the seller asked for a higher price as a precondition to perform, this would prove that 

there was no impediment to speak of in the first place (not in the sense of Article 79; 

this was almost perfectly illustrated in the Spanish case of conifer blight1790). It is 

submitted that the court might even be inclined to find that the seller was acting 

opportunistically and not in good faith. 

On the other hand, if the seller did deliver the goods and later asked 

for a higher price, there would be no opportunity to apply Article 25 CISG, since there 

would have been no breach to speak of. 

 
1788 Peter Schlechtriem, “Transcript of a Workshop on the Sales Convention: Leading CISG Scholars 
Discuss Contract Formation, Validity, Excuse for Hardship, Avoidance, Nachfrist, Contract 
Interpretation, Parol Evidence, Analogical Application, and Much More,” ed. Harry M. Flechtner, 
Journal of Law & Commerce 18 (1999): 237 has argued that Article 50 of the Convention was an 
example of a situation where the Convention provided a mandate for a court to adjust an obligation after 
the contractual equilibrium had been disturbed. It is submitted that while Article 50 alone would not have 
such an effect, it has an important part to play when a particular situation of hardship calls for a reduction 
of the contractual price. 
1789 CISG Advisory Council, “Opinion No. 20,” para. 12.4. 
1790 Dry Top v. N.V v. Sociedad Cooperativa Piñón-Sol CYL (06 April), CISG Spanish. 
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Likewise, the example where the buyer offers a higher price is, of 

course, perfectly possible, but only when the buyer voluntarily offers to supplement the 

payment. The only way to argue that the buyer would be obliged to do it would be to 

deduce such a duty from some other rule, which, as we seen, is also no easy feat. 

The key here, it is submitted, is the requirement under Article 79 in 

the sense that the impediment must be reasonably impossible to overcome. Even if one 

recognizes that economic hardship fits within the description of Article 79(1), the 

provision could only apply if the obligor demonstrates that it cannot reasonably perform 

the obligation. If performance is still reasonably possible, Article 79(1) would only 

conceivably apply if the requirement insurmountability requirement (that is expressly 

provided) were ignored, which makes no sense. This, it is submitted, renders a claim for 

a higher price essentially incompatible with the rule of Article 79. Of course, if the 

seller is really affected by an impediment in the sense of Article 79, it would not be 

liable for damages resulting from the non-performance or defective performance. It is 

only the obligor would still not have the right to claim a forced price adjustment.1791 

It would only be possible to recognize such a right by recourse to an 

implicit buyer’s duty to accept to pay, or to offer, a higher price when the seller is 

inconvenienced by the performance originally agreed (but not so inconvenienced that it 

would be able to claim an impediment under Article 79). Article 771792 would not 

support such a claim, because nothing in the wording of that provision indicates that a 

buyer would be obliged to pay a higher price solely as a result of performance becoming 

much more onerous for the seller, regardless of whether an impediment in the sense of 

Article 79 exists. 

At this point, it is interesting to note that in the German case involving 

the sale of tomato concentrate,1793 the court seemed to expect that the seller would have 

offered to deliver the goods for a higher price instead of simply refusing to deliver 

based on Article 79 CISG. The court did not expressly say so, but this expectation 

suggests that the seller might have succeeded in its claim if it had bothered to make 

such an offer. It is submitted, however, that such a solution would not have been correct 

under the Convention, for the reasons stated above. 

Another proposed line of argument to maintain that the CISG can be 

systematically interpreted to provide for a remedy of forced adjustment of the contract 

is advanced by Professor Ishida: the notion is that whenever an unforeseen fact has 

created an extraordinary gap between the relative values of the performances (he 

provides an illustration where, due to a currency devaluation caused by a political and 

economic crisis, the contract price is, at the time of payment, worth only half its original 

value), it would be reasonable for the parties “to agree to modify their contract by 

 
1791 Accord: Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 
1980 Sobre Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 4. 
1792 Atamer, “Commentary to Articles 79-80,” 1073–74. 
1793 Tomato concentrate case (Unilex Case 438), Unilex. 
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increasing the price” to reinstate its original value, because the parties, when making the 

contract, would presumably have “shared a tacit assumption” that the economy and 

politics were to remain stable. In such a situation, it would not be reasonable to expect 

that the seller (in Professor Ishida’s illustration) would overcome the impediment 

(bearing a loss); therefore, the contract could thus be adapted to reflect what the parties 

should have reasonably agreed (i.e., reinstating the price to reflect its original value).1794 

It is submitted, however, that this solution is, too, overly simplistic: it 

overlooks the fact that whether it would be reasonable for the parties to change their 

contract to reflect the new circumstances depends on the whole set of circumstances 

surrounding the transaction. The following factors, among others, would be relevant to 

determine whether an adjustment would be reasonable: (i) the reason why the parties 

have agreed that payment would be made in this particular currency instead of a 

hard(er) currency; (ii) whether the price was at market levels at the time of the 

conclusion of the contract (perhaps the price was higher than market because the parties 

were anticipating some sort of disruption); (iii) whether hedging instruments were 

available – and, if they were, why have them not been put in place; (iv) whether the cost 

of performance was actually affected by the currency devaluation (after all, the seller 

may have procured or produced the goods before the unexpected event); (v) whether the 

seller could have procured the goods before the unexpected crisis etc. The importance of 

all of these circumstances when determining whether a party has a claim under an 

exemption rule such as that of Article 79 CISG has been discussed, among others, in 

Subsections 3.7.1.2, 3.7.1.4 and 3.7.3.7. 

Moreover, even if it would have been reasonable for the seller to have 

refused to perform in exchange for the agreed price, it does not necessarily follow that it 

would be reasonable for the buyer to pay the increased price. What if the buyer were 

able to procure the same goods from a different seller, for a better price? Why would the 

position of the seller, instead of the position of the buyer, be the focal point in 

determining whether an adjustment of the contract would be due in the circumstances? 

Likewise, even if it were reasonable for the parties to do something, it 

does not necessarily follow that they must be obliged to follow this course of action. 

Since the CISG does not contain an express rule indicating that the contract can be 

adapted by a court if there is an impediment, this specific solution should be imposed 

upon the parties only if it were necessary to give effect to the bargain. To be clear, it 

would not be sufficient that this solution were merely reasonable. See the following 

Subsection for more arguments in this regard. 

Finally, if a higher price would be sufficient for the seller to be 

satisfied, then it would be questionable, to say the least, that the seller was subject to an 

impediment in the sense of Article 79 CISG in the first place. Indeed, this would 

indicate that, strictly speaking, there was no impediment for the seller’s performance, 

 
1794 Ishida, “CISG Article 79: Exemption of Performance, and Adaptation of Contract Through 
Interpretation of Reasonableness－Full of Sound And Fury, but Signifying Something,” 368–72. 
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even if there might have been a radical modification of the equilibrium of the contract. 

Again, a good illustration to this point is the outcome of the Spanish case of conifer 

blight.1795 

From a different perspective, one might wonder whether different 

drafting styles adopted when writing contracts can have any bearing in determining the 

expectations of the parties regarding the consequences of an event of economic 

hardship. 

One of the issues that seem to arise regularly when comparing the law 

of common law jurisdictions and those of a civil law background lies on the different 

approaches to drafting contracts. The comparison could be summarized as follows: 

contracts designed to be governed by a domestic law that is derived from the common 

law tradition adopt a “elaborate, belt-and-braces style,” in the sense that the parties try 

to include in the document rules covering every situation that they can think of, whereas 

contracts designed to be governed by a legal system affiliated to the civil law tradition 

are said to be drafted “against the background of the Civil Code and associated 

legislation, which provides a framework both of general principles and of particular 

rules applicable to specific types of contracts.”1796 

To illustrate these approaches more concretely, we can devise a 

fictitious case where an obligor was aware of the possibility that the following season 

would be drier than average, and expected not to be held accountable if, in case the 

drought materialized, its produce resulted insufficient to perform a sales contract. If the 

remarks above about drafting approaches are correct, the common law farmer will 

request that a force majeure clause protecting him against this act of God be included in 

the contract, while the civil law farmer would likely not bother to do so, relying on the 

possibility of claiming an exemption under Article 79(1) CISG. 

A study of compared law concluded that in international contracts, the 

drafting style is usually closer to that of the common law, meaning that what is not 

regulated is usually understood to have been deliberately left out.1797 

If this is true – and my own experience confirms this finding – then, in 

international contracts, there would be little room to apply a rule that the parties have 

not expressly included in their contract, and that is also not expressly provided for the 

applicable law (the CISG, in the case of our discussion). 

It might be suggested that if both parties to the contract are from “civil 

law countries,” it would be reasonable to assume that both would more likely share an 

 
1795 Dry Top v. N.V v. Sociedad Cooperativa Piñón-Sol CYL (06 April), CISG Spanish. 
1796 Barry Nicholas, “Force Majeure in French Law,” in Force Majeure and Frustration of Contract, ed. 
Ewan McKendrick, 2nd ed. (New York: CRC, 2013), sec. 7; Giuditta Cordero-Moss, ed., Boilerplate 
Clauses, International Commercial Contracts and the Applicable Law (Cambridge: Cambridge 
University Press, 2011), 116–17. 
1797 Cordero-Moss, Boilerplate Clauses, International Commercial Contracts and the Applicable Law, 
116–17. 
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expectation that an economic hardship rule would be deduced from the applicable law. 

But if the assessment regarding the drafting style of international contracts is correct, 

then would it still be the case when the parties are experienced agents that are 

accustomed to what could be called an ‘international drafting style’? In this case, their 

expectations may have adjusted to what they have learned during their past experiences. 

Finally, what if the contract is made between parties coming from different legal 

backgrounds? It is submitted that, in this case, the ‘international drafting style’ should 

prevail as a standard to gauge the expectations of the parties, even if, at times, this 

means that the ‘civil law party’ may end up being negatively surprised by the outcome. 

Finally, even if it is found that the Convention does not impose upon 

the parties a duty to renegotiate a contract, nor does it empower a court or tribunal to 

modify the contract to reinstate its lost balance, this does not mean that a court or 

tribunal will remain entirely impassible before the economic difficulties of the obligor. 

Professor Brunner, in a study regarding the application of provisions 

in the style of economic hardship clauses in transnational contracts, observed that while 

courts have been very reluctant in recognizing that they were empowered to modify a 

contractual term in order to reestablish the economic equilibrium of a contract affected 

by changed circumstances, they have been less timid in granting some sort of relief to 

the obligor when assessing the damages that it has to pay after having unsuccessfully 

claimed hardship. 

For instance, in an arbitration involving a direct investment made by 

an American company in an Argentinian company ran by the State1798 (a contract that 

was not a sale and was therefore not governed by the CISG) the court determined that a 

defense under economic hardship was to be denied, but mentioned that the foreign 

investor should not be simply shielded by any risks and therefore considered the 

economic crisis element in the valuation of the losses that the Argentine Republic had to 

indemnify.1799 A similar approach was taken by a court in a case involving the 

construction of power plants coupled with a long-term contract for the sale of energy in 

Indonesia: the court rejected claims for the recognition of economic hardship, but 

indicated that it took the allegations of changed circumstances into account when 

determining the damages being awarded.1800 

Although these awards cannot be considered case law doctrine under 

the CISG, considering particularly that the contracts dealt with therein were not 

governed by the Convention, it may be interesting to consider that the same problems 

addressed by those courts can be faced by a court deciding a CISG case. When a claim 

for protection under an impediment is made and is not sufficiently strong so as to be 

accepted as such, the only alternative ends up being having to recognize the occurrence 
 

1798 Francisco Orrego Vicuña, Marc Lalonde, and Francisco Rezek, CMS Gas Transmission Company v. 
The Argentine Republic, Italaw Website (International Centre for Settlement of Investment Disputes 
2005). 
1799 Brunner, Force Majeure and Hardship under General Contract Principles, 441–45. 
1800 Ibid., 445–50. 
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of a fundamental breach and, consequently, the avoidance of the contract. The lesson 

brought by these cases is that a claim for economic hardship need not be a binary 

proposition: the determination of damages can also be affected by it, particularly in 

those cases where the contract is terminated long before its intended term, where it may 

be practically impossible to determine with exactitude the damages arising out of the 

non-performance. Criteria such as the difference between the market price and the 

contract price (“abstract” or “notional” damages) or the difference between the contract 

price and a price agreed by the buyer with a sub-buyer (“actual” damages), which are 

commonly used for contracts involving more discrete transactions, will probably not 

work well in a case involving a long-term supply of goods, where prices (both the price 

under the contract in discussion and other contracts that might serve as a reference, such 

as a contract with a sub-buyer) may be calculated in accordance with formulas that 

would take into account elements that would only be available in the future. In such 

situations, a prudent court may be unwilling to insulate the obligor against all liability 

arising out of the non-performance, but it may still give weight to the obligor’s claim by 

reducing such liability. In the end, this seems to be a particular instance of the dilemma 

between certainty and justice that was pervasive in the discussion about the threshold 

applicable to the determination of a fundamental breach: in long-term contracts, 

certainty is less of a possibility, and recourse to equitable elements becomes practically 

inescapable. 

The conclusion, therefore, must be in the sense that in cases of 

economic hardship where Article 79(1) is triggered, the only available protections for 

the obligor are those already mentioned in the prior Subsection: a protection against 

liability for damages and, possibly, a protection against a claim for specific 

performance. To be clear, a claim for renegotiation, for the forced modification, or for 

the termination of the contract will not be available for such obligor1801 (although the 

obligee may be entitled to terminate the contract under Article 79(5) if the non-

performance amounts to a fundamental breach). 

The lack of such alternatives under the CISG should not be seen as a 

shortcoming.1802 It has been advanced – correctly, in my opinion – that in the context of 

international commerce, a remedy dictating the renegotiation or an adjustment by the 

court would not be suitable, be it because a duty to renegotiate will always face the 

difficulty of determining how to enforce it,1803 be it because it is likely that by the time 

that the parties appear before the court, they would already have exhausted all 

possibilities to settle the matter and would no longer be interested in the 

performance.1804 It is, moreover, always possible for the parties to renegotiate the 

 
1801 CISG Advisory Council, “Opinion No. 20”, black letter rules 11-13; accord: Perales Viscasillas, “La 
Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre Compraventa Internacional 
de Mercancías y En Instrumentos Del Soft Law,” sec. 4. 
1802 Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre 
Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 4. 
1803 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 314. 
1804 CISG Advisory Council, “Opinion No. 20,” para. 11.7. 
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contract voluntarily if they so want, as it is possible for them to include a clause 

providing for a procedure including a period of negotiation if a dispute arise. None of 

these alternatives would conflict with, or otherwise be barred under, the Convention.1805 

There is, however, one possible exception to this rule. This is the 

object of the following Subsection. 

3.7.5.3 Implication of a duty to renegotiate and/or of an adaptation provision in 

long term contracts governed by the CISG 

Let us consider a hypothetical scenario where a seller and a buyer 

make a contract for the continuous supply of a commodity such as oil or natural gas, or 

a contract farm agreement, for a 10-year term. After about half of the contractual term, a 

fact occurs that cause performance to become more onerous to the supplier. The 

contract has a force majeure provision and a clause providing for a price readjustment 

every three years in accordance with market references, but the fact that occurred only 

affects this specific supplier and hypothetically has no impact in the general market 

price, meaning that the price adjustment clause will not restore the balance of the 

contract. There are indications in the sense that the parties originally intended the 

contract to last until its term is expired, such as a clause stating that due to the 

investments made by the seller, the contract could not be terminated except on very 

specific cases (none of which would have materialized in the illustration), and a general 

clause providing that both parties had to undertake reasonable efforts and cooperate in 

good faith in order to enable each of the parties to realize their initial objectives when 

engaging in the transaction. 

Suppose that there are other factors that indicate that the revision is 

important. Perhaps, for instance, the entity acting as seller is a joint venture that has 

been constituted with the primary purpose of fulfilling this particular contract. Suppose 

that it is possible to show that the seller’s endeavor is likely to become inviable in the 

long run and that there would be a possibility that the company became insolvent if the 

contract is not adapted to the new set of circumstances. 

In other words, what if the situation is such that the preservation of the 

contract with a readjustment of the price seems very clearly to be the least drastic 

solution for the case, all things considered, and that, despite all this, the contract does 

not contain an express provision that would allow this solution to be addressed in this 

fashion? Could a term be implied providing for a duty to renegotiate or empowering the 

court or another third-party to adjust the contract? 

In Section 3.6, we have discussed the issue of the implication or 

supplementation of terms where the contract is silent. 

Since it has been argued that Article 79 CISG preempts the matters of 

impossibility, impracticability and hardship, it would seem that in practically all cases 

 
1805 Ibid., para. 11.1 and 11.2. 
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there would not be room for the implication of a mandatory negotiation or a forced 

adjustment clause in a contract that does not contain an express term in this regard.1806 

Likewise, it would not be possible to identify a contractual gap that would have to be 

supplied by any means other than by recourse to Article 79 itself. 

However, if one considers that Article 79 is not triggered by an event 

of economic hardship that is not so serious as to constitute an impediment in the sense 

of that same provision – i.e., it does not provide relief for an obligor if its obligation 

becomes significantly more onerous, if such increased onerousness does not impede the 

performance of the obligation, at least not immediately –, it might perhaps be possible 

to argue that there is a small segment in the continuum of economic hardship1807 where 

there might be room for the implication of an economic hardship provision providing 

some kind of relief. 

If we examine the requirements for the implication of terms, 

mentioned in Section 3.6.3, it seems possible that they could be theoretically met in a 

case such as the one envisioned in the illustration. The requirements are the following: 

(1) a binding contract must exit; (2) the contract does not address the issue; (3) the 

Convention does not offer a solution; (4) a solution cannot be derived from prior 

practices established between the parties or from international usages; (5) the provision 

is necessary to give effect to the intention of the parties (i.e., it would reflect the 

transaction that the parties wanted to enter into when they made the contract); (6) the 

provision must be clearly appropriate when taking into consideration the circumstances 

at the time of the formation of the contract, the nature and the purpose of the contract 

from the standpoint of the parties; (7) the term must be obvious, reasonable and 

equitable within the particular circumstances of the case. 

The most debatable requirements refer to whether the parties would 

have wanted the provision at the time of the making of the contract. It could always be 

argued that if they so wanted, they would have included a clause in this sense. A 

determination in this regard must be made taking into account all available 

circumstances of the case, and the standard to be adopted must be that of Article 8(3) 

CISG (i.e., that of a reasonable person in the same circumstances). 

It such a context, several traits that are associated to long-term 

contracts may play an important role in determining that a term of this kind would be 

necessary to give effect to the bargain of the parties. These traits might indicate that the 

parties would have reasonably wanted to include such a term in their bargain at the time 

they made their contract. 

 
1806 Accord, but not in the specific context of the CISG: Brunner, Force Majeure and Hardship under 
General Contract Principles, 421. 
1807 This concept is illustrated in Section 3.7.2.2. In the proposed scale, impediments that render 
performance impossible or impracticable would be covered by Article 79, whilst events that only renders 
performance excessively onerous – and, of course, those that are less serious than that – would not trigger 
the rule of Article 79. 
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One of the most salient consequences of the protraction of a contract 

in time is that any fact that affects the contract causes an amplified effect. One spot sale 

of oil in an open market amidst many other similar transaction – the scenario implicitly 

imagined when one speaks of substitute goods, risk of procurement etc. – is not likely to 

be of substantial importance for the parties involved. The buyer affected by non-

performance will probably be able to obtain a replacement cargo; the seller who ends up 

unable to deliver the goods can probably sell it to an alternative buyer, even if this 

sometimes entails a loss. In such cases, although an event of economic hardship may 

disrupt the equilibrium of the contract itself (a variation of three times the price of the 

good will most certainly transform what would be a lucrative piece of business in a 

terrible loss), it will still probably be a disruption that a seasoned trader – one that 

makes sales contracts every day – would consider an ordinary misfortune in the regular 

course of business. For such a trader, one or a few transactions gone sour, per se, are not 

likely to knock this trader off the business. If it happened, other traders would probably 

blame the trader itself for its bad risk management or lack of understanding of the 

market. 

The same would not apply to a long-term contract, where the 

commodity being traded might be fungible in theory, but the buyer needs a steady 

supply of the goods, and there might not be other available sources within commercial 

practicability,1808 or in a contract where the object of the sale is the produce of the land 

or of an extractive area, which is the case in offtake and in some contract farming 

agreements. 

As seen in Section 3.7.3.1, if fungibility is an important parameter to 

consider when determining whether there is an impossibility to perform, because 

fungible goods can be procured elsewhere, the fact that a particular situation makes 

substitute purchases less practical, a claim for impossibility (or, actually, 

impracticability) of performance becomes more credible. 

Professor Brunner, in an analysis that does not refer specifically to the 

CISG, argues that in long-term contracts, an impediment that could cause the financial 

ruin of the obligor might constitute a valid ground to invoke protection under a 

provision in the style of an economic hardship clause.1809 The CISG-AC, in Opinion 

No. 20, considered that his stance was applicable to contracts governed by the 

Convention.1810 It is submitted that this is consistent with the point that I am making 

(albeit Professor Brunner’s position is perhaps a bit less generous to the obligor). 

An important implication of such an understanding is that, in order to 

determine whether a party is facing a situation of economic hardship that threatens the 

continuity of its business operation (i.e., in the case of “impending financial ruin” of the 

 
1808 Philippe Kahn, “«Lex Mercatoria» et Pratique Des Contrats Internationaux,” in Le Contrat 
Economique International (Bruxelles: Brylant, 1975), 203. 
1809 Brunner, Force Majeure and Hardship under General Contract Principles, 438–39. 
1810 CISG Advisory Council, “Opinion No. 20,” para. 7.13. 
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obligor), it might be necessary to assess the situation of this party beyond the mere 

effects of the particular contract that is in discussion. It may be necessary to take into 

account the interaction between this contract and other contracts to which the obligor is 

a party. Otherwise, it would not be really possible to assess whether the party is facing 

an imminent financial ruin.1811 

As mentioned in Section 2.5.3, certain long-term contracts may be 

entered into before the facility that will extract or produce the contractual goods is 

finished. The uncertainties involved in such a case are way more numerous, and the 

amplitude of the potential effects if one or many of the existing risks materialize is 

much broader. 

Conversely, the longer a contract is bound to remain in place, the 

more difficult it is for the parties to be able to foresee all facts – or even the main ones – 

that could affect the performance of the contract. This is an indication that in long-term 

contracts, a requirement of foreseeability has to be more loosely applied, particularly in 

cases where an impediment or an event of hardship occurs long after the contract is in 

force. 

Moreover, in long-term contracts, it would be possible to argue that 

impossibility has to be assessed against a long-term horizon: if a change of 

circumstances is extremely likely to render the contract inviable before its final term, 

even if it does not hinder performance now, it would be excessively formalistic to say 

that the obligor would have to wait until the impossibility materialized (when it would 

probably be too late to remedy the situation). An analogy could be made with the notion 

of anticipatory breach covered by Article 72 CISG. Conversely, it may also be 

practically impossible to determine the impact of an impediment taking place in the 

beginning of a long-term contract: if circumstances have changed once, it is not 

impossible that they may change again. Any adjustment to be made to a contract must 

take this possibility into consideration.1812 

Another important factor to take into consideration is the fact that in 

long-term contracts where heavy investments have been made by one of the parties, 

provided that this party relied upon the expectation that the contract would last for the 

entire period – and that this reliance was reasonable in the circumstances –, restitution 

might end up being so expensive that it would not make sense to simply declare the 

contract terminated.1813 

In other words, if it is clearly irrational to interrupt the life of the 

contract, but at the same time the continuation of the contract depends on its adaptation, 

 
1811 Brunner, Force Majeure and Hardship under General Contract Principles, 461–62. 
1812 Ibid., 463 makes this point, but not specifically regarding the CISG. 
1813 This concern is expressly addressed, for instance, in the PICC, Article 7.3.1(2)(e): “In determining 
whether a failure to perform an obligation amounts to a fundamental performance regard shall be had, in 
particular, to whether (…) the non-performing party will suffer disproportionate loss as a result of the 
preparation performance if the contract is terminated.” 
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and for some reason the parties fail to reach an agreement on how to do so, then the 

court might be called to solve the matter for the parties. If there is no contractual 

mechanism in place expressly agreed, and the court is able to imply it from the 

circumstances, then it should be done. 

Of course, it can be argued that all of these factors should be dealt 

with by the parties in the first place, so if termination of the contract is clearly so 

disruptive to them, it would be expected that they would have a mutual economic 

interest in negotiating and agreeing upon a mutually acceptable solution. But, on the 

other hand, the change of circumstances may have created a possibility for one of the 

parties to be opportunistically better off if it is able to get rid of the contract,1814 at the 

(enormous) expense of the other. The conditions, therefore, would not be optimal for 

negotiation because one of the parties would not have a compelling economic incentive 

to do so, absent an intervention by a court. 

In the analysis of whether the term to be implied is adequate to the 

circumstances, regard must obviously be given to whether the parties would have 

wanted the provision to exist in their contract at the time of the formation of the 

contract. This is a very difficult thing to assess, as it requires that the adjudicator 

reconstruct the risk allocation that the parties had wanted but failed to express in the 

contract. Elements that indicate that there were speculative elements in the contract, for 

instance, should be held against an obligor seeking the implication of a term imposing a 

duty to renegotiate or empowering a court to revise the terms of the contract. An 

illustration of such a speculative element is a contract providing for a fixed price 

without reference to the possibility of readjusting it,1815 particularly when such price 

seems to have been agreed on a level that was not within the prevailing market price at 

the time when the contract was made, indicating that the pricing reflected a particular 

allocation of risk that has been bargained for. Another example is a situation where the 

risk allocation in back-to-back contracts is not symmetrical: in this case, if there are no 

circumstances supporting a different conclusion, the party that is involved in both 

contracts should be deemed to have undertaken the risk of not being able to “pass on” a 

declaration of economic hardship or force majeure that it receives under one contract to 

the other.1816 Similarly, a contract with a take-or-pay provision would also imply that 

the party that undertakes the obligation under this clause has probably forgone the 

ability to seek protection in case of an economic hardship situation regarding a decrease 

in demand hindering its ability to use or to resell the goods.1817 

On a different approach, if it could be argued that a solution leaning 

towards the adjustment of the contract is part of the general principles applicable to the 

 
1814 Davis, “Renegotiating Long-Term Energy Supply Contracts with Japanese Buyers,” 30; and, more 
generally, Hugh Collins, The Law of Contract, 4th ed. (Cambridge: Cambridge University Press, 2003), 
citing examples under English law of cases where a party may have been coerced to accept an unfair 
modification of the contract as a consequence of being under a situation of economic duress. 
1815 Brunner, Force Majeure and Hardship under General Contract Principles, 439–40. 
1816 Ibid., 469. 
1817 Ibid., 474. 
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international commerce, instead of arguing about the possibility of implying a term 

determining the mandatory renegotiation of the contract, it would make more sense to 

argue that such a term should be deemed as having been incorporated into the contract 

by force of Articles 8(3) and 9(2) CISG.1818 Indeed, a majority of domestic legal 

systems rooted in the continental civil law tradition seems to have already adopted laws 

admitting such a possibility,1819 in which seems to be a current trend.1820 France, 

Germany and Italy were home to well-known doctrines in this regard – the théorie de 

l’imprévision, the Wegfall der Geschäftsgrundlage and the eccesiva onerosità 

sopravvenuta, respectively, and in the case of France, a specific rule of hardship has 

been included in the Civil Code in 2016.1821 In Spain, the current draft of a new 

Mercantile Code includes a provision (Article 416-2) entitling the party whose 

obligation became excessively onerous to request a renegotiation of the contractual 

terms or, absent agreement, the forced adjustment of the contract to reestablish its 

equilibrium.1822 In Brazil, the Civil Code enacted on 2002 contains a provision for the 

situation where the obligation of one of the parties becomes excessively onerous as a 

consequence of extraordinary and unforeseeable facts (Articles 478-480). In accordance 

with such articles, the legal remedy, as a general rule, is the termination of the contract, 

but modification by the court is possible in specific cases. 

It is in the common law systems that the tendency is not as clear.1823 

English law seems to be reluctant in abandoning a stricter approach to 

changed circumstances. The closest English equivalent is the doctrine of frustration of 

purpose, that only very rarely provides relief to cases of economic hardship,1824 but only 

in the form of termination of the contract, not in the form of an adjustment thereof1825 

(the only exception seems to be some situations involving consumer relationships1826). 

The principle, that seems particularly consecrated under English law, is that the court is 

not allowed to make an agreement for the parties. English law scholars seem to believe 

that it is not necessary to give the courts power to order the parties to negotiate, since 

 
1818 See, in general, Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena 
de 1980 Sobre Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 4. 
1819 Muñoz Lopez, Modern Law of Contracts and Sales in Latin America, Spain, and Portugal, 453 cites 
only Mexico as an exception to this trend within Latin America. On the other hands, several countries that 
were previously not particularly receptive to such rules have adopted them in the last decades: Berger and 
Behn, “Force Majeure and Hardship in the Age of Corona,” 50 cites the cases of France and the 
Netherlands; Doudko, “Hardship in Contract: The Approach of the UNIDROIT Principles and Legal 
Developments in Russia,” 486 cites the case of Russia. 
1820 This was already the perception some 35 years ago. See Norbert Horn, ed., Adaptation and 
Renegotiation of Contracts in International Trade and Finance (Antwerp: Springer, 1985), 17. 
1821 Andrew Tetley, “Reed Smith Client Alert 2016-200: Volte Face as Hardship Becomes Part of French 
Law” (Reed Smith LLP, 2016), www.reedsmith.com/en/perspectives/2016/08/volte-face-as-hardship-
becomes-part-of-french-law. 
1822 Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre 
Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 2. 
1823 DiMatteo, “Contractual Excuse Under the CISG,” 283–85. 
1824 Neil Andrews, Contract Law (Cambridge: Cambridge University Press, 2011), 445. 
1825 Beale, Chitty on Contracts, 2018, vol. 1, paras. 23–007 and 23–071. 
1826 Collins, The Law of Contract, 294–96. 
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court decision allowing the termination of the contract often serves as sufficient 

incentive for the parties to negotiate on their own initiative.1827 

An illustration of the foregoing (albeit not directly related to a 

discussion regarding economic hardship) was the Staffordshire Area Health Authority v. 

South Staffordshire Waterworks Co. case.1828 It referred to a contract that had been 

entered into in 1929, where the parties agreed that it was to remain in force “at all times 

hereafter.” Some 60 years later, the agreed price, corroded by inflation, equaled only 

about 5% of the prevailing market price. The contract had no clause providing for the 

adjustment of the price. The Court of Appeal implied a term according to which the 

contract could be terminated on reasonable notice and thus held the contract to have 

been validly terminated. A dissenting judge, however, albeit recognizing that the 

contract could hypothetically remain in force indefinitely, argued that this particular 

contract could indeed be terminated, by reason of the changed circumstances.1829 If it 

was indeed a gambit to force the parties back to the negotiation table, it worked: the 

contract was eventually renegotiated.1830 

Professor Perillo draws attention to the fact that a draft English 

Contract Code of years ago contained a hardship provision similar to that of the PICC as 

a possible indicator that the there exists a trend towards adoption of a similar rule.1831 

However, for the time being, no movement seems to have occurred towards the 

adoption of such a code or of a similar rule. 

In the United States, there are but a few cases where the recognition of 

economic hardship led to renegotiation or adaptation of the contract.1832 In Aluminum 

Company of America v. Essex Group Inc.,1833 a contract entered into for a 20-year term, 

the parties had agreed a complex clause of price adjustment, but the contract became 

unprofitable to Alcoa nonetheless. Alcoa argued that the parties had made a “mutual 

 
1827 Ibid., 362. 
1828 Lord Denning MR and Goff LJ, Staffordshire Area Health Authority v South Staffordshire 
Waterworks Company, 1 Weekly Law Report 1387 (England and Wales Court of Appeal 1978). 
1829 Richard Hooley, “Material Adverse Change Clauses After 9/11,” in Commercial Law and 
Commercial Practice, ed. Sarah Worthington (Portland: Hart, 2003), 311; Perillo, “Force Majeure and 
Hardship under the UNIDROIT Principles of International Commercial Contracts,” 8. 
1830 Collins, The Law of Contract, 362. 
1831 Perillo, “Force Majeure and Hardship under the UNIDROIT Principles of International Commercial 
Contracts,” 27. Unlike the Unidroit Principles 2010, Article 6.2.3, however, the provision contained in the 
draft Contract Code did not empower the Court to adjust the contract. The only available remedy was the 
termination of the contract from the time of its frustration. See Harvey McGregor, Contract Code: 
Proyecto Redactado Por Encargo de La Law Commission Inglesa, Biblioteca de Derecho Privado 74 
(Barcelona: José María Bosch, 1997), 197 (§ 591). Also of importance for the discussion contained herein 
is that, according to its author (see Prologue, 31-32), one of the original goals of the draft code was that it 
included concepts extraneous to the common law, and that, conversely, some of traditional concepts were 
intentionally excluded (the doctrine of consideration, for instance, was not contemplated in the text). This 
indicates that the code was not meant to be read as a restatement of the contract law of the United 
Kingdom or England. 
1832 Perillo, “Force Majeure and Hardship under the UNIDROIT Principles of International Commercial 
Contracts,” 27. 
1833 Teitelbaum, J., Aluminum Co. of America v. Essex Group, Inc., 499 Federal Supplement. 
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mistake” in selecting a price index that composed the adjustment clause, which resulted 

in the contract becoming so onerous that it became commercially impracticable, a result 

that was unforeseeable, and incompatible with the risk allocation intended by the 

adoption of the adjustment clause. Alcoa demanded to be liberated from its obligations, 

but the court adjusted the contract and determined that it would remain in place.1834 The 

decision was intensely criticized within the United States, on the basis that the price 

adjustment clause was an agreed term dealing with the risk of price variation, and that 

the court ended up rewriting the contract for the parties.1835 It was argued that even if 

the court did not consider that the agreed obligations should be upheld, the case should 

have been decided in accordance with the doctrines of impossibility, impracticability or 

frustration of purpose. The result would probably be the termination of the contract, not 

a readjustment of its terms. 

Another well-known American case where a similar situation 

presented itself was Florida Power and Light Company v. Westinghouse Electric 

Corporation.1836 The parties had a complex contract that involved many obligations: 

Westinghouse undertook to build nuclear reactors for Florida and to provide uranium to 

be used as fuel in the operation of the reactors, as well as to provide additional services 

such as the disposal of residues generated by the operation. The dispute arose in 

connection with the obligation of dispose of residues – i.e., it was not related to the sale 

or supply of goods, but to the provision of a service. In very short summary, due to a 

series of supervening facts, including a significant increase in market prices of uranium 

and governmental policy changes, Westinghouse ended up in a situation where fulfilling 

its obligation of disposing of residues became dramatically more costly than anticipated. 

Westinghouse indicated that it would not be complying with this obligation under 

grounds of commercial impossibility. It became apparent during the course of the 

proceedings that performance was possible, but excessively onerous. In a first 

intervention, the court ordered the parties to negotiate, stating that the parties were 

better positioned than the court to find an agreement that would be mutually 

acceptable.1837 In a subsequent one, the court found that under the original 

circumstances, Westinghouse would have made a profit of around US $18 to $20 

million dollars if it had performed the contract adequately, whereas under the new 

circumstances, the result would have been a loss of over US $80 million. The court also 

found that Florida would likely be able to recover part of the added cost it would incur 

under the new contractual terms by passing it on to their own consumers, and the final 

 
1834 White and Summers, Uniform Commercial Code, 190. 
1835 Ibid. 
1836 Russell, Widener, and Butzner, Florida Power and Light Company v. Westinghouse Electric 
Corporation, 826 Federal Reporter, 2nd 239 (US Court of Appeals for the Fourth Circuit 1987). 
1837 Merhige, Florida Power and Light Company v. Westinghouse Electric Corporation, 517 Federal 
Supplement 440 (United States District Court, E. D. Virginia, Richmond Division 1981). 
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decision ended up being in the sense that the parties would have to split the additional 

costs.1838 

These two cases, however, seem to remain as the exception rather than 

the rule within the law of the United States. The prevailing view seems to still be in the 

sense that the judge cannot interfere with the terms agreed by the parties,1839 leaving a 

remedy in the sense of a judicial adjustment of the contract as an “almost 

inconceivable” solution.1840 

In the realm of international uniform law, it has been noted that 

besides the PICC, which we have already mentioned, other instruments of legal 

uniformization such as the PECL (Article 6:111) and the DCFR (III – 1:110) contain 

provisions dealing with change of circumstances that are all similar in nature, in which 

they provide for the possibility of a court intervening to adjust the contract to reestablish 

its lost equilibrium.1841 These international laws, moreover, seem to be influencing 

national legislators in their progressive adoption of domestic rules admitting contractual 

adaptation in cases of economic hardship. The preamble of the latest draft of the new 

Spanish Mercantile Code explicitly states that the code draws inspiration from the 

works of Unidroit,1842 Uncitral (including the CISG) and the European Commission on 

European Contract Law.1843 It has also been reported that the PICC have served as 

inspiration for legislators in France, the Netherlands,1844 Russia,1845 Argentina, Estonia 

and Lithuania1846 in the adoption of provisions akin to that of an economic hardship rule 

in those countries. 

This, some have argued, is evidence that there is an international trend 

in the sense of the progressive adoption of hardship provisions of this type.1847  

 
1838 This case summary is partly based on Sukhnam Digwa-Singh, “The Application of Commercial 
Impracticability under Article 2-615 of the Uniform Commercial Code,” in Force Majeure and 
Frustration of Contract, ed. Ewan McKendrick, 2nd ed. (New York: CRC, 2013), 318–19. 
1839 Perillo, “Force Majeure and Hardship under the UNIDROIT Principles of International Commercial 
Contracts,” 26. 
1840 Flechtner, “The Exemption Provisions of the Sales Convention, Including Comments on ‘Hardship’ 
Doctrine and the 19 June 2009 Decision of the Belgian Cassation Court,” 92. DiMatteo, “Contractual 
Excuse Under the CISG,” 284–85 expresses a similar view. See also White and Summers, Uniform 
Commercial Code, 189. 
1841 Schwenzer, “Force Majeure and Hardship in International Sales Contracts,” 712. 
1842 See also Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 
1980 Sobre Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 2. 
1843  Spain,  “Draft  Spanish  Mercantile  Code”  (2014),  Preamble:45, 
www.mjusticia.gob.es/cs/Satellite/Portal/1292427025146. 
1844 Berger and Behn, “Force Majeure and Hardship in the Age of Corona,” 50. 
1845 Doudko, “Hardship in Contract: The Approach of the UNIDROIT Principles and Legal Developments 
in Russia,” 486. 
1846 Unidroit Secretariat, “Note of the Unidroit Secretariat on the Unidroit Principles of International 
Commercial  Contracts  and  the  Covid-19  Health  Crisis”  (Unidroit,  2020),  4, 
www.unidroit.org/english/news/2020/200721-principles-covid19-note/note-e.pdf. 
1847 Perillo, “Force Majeure and Hardship under the UNIDROIT Principles of International Commercial 
Contracts,” 27–28; Berger and Behn, “Force Majeure and Hardship in the Age of Corona,” 50. 
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Indeed, the hardship rule of Article 6.2.1 PICC was once invoked by a 

Dutch court as a reference of “the prevailing view in the field of international 

commercial contracts.”1848 A similar rationale was adopted in a Brazilian arbitration,1849 

where Article 6.2.1 PICC was cited as an interpretative reference to Article 478 of the 

Brazilian Civil Code. 

The criticism, which is warranted, is that this international trend does 

not seem to include the legal systems derived from the English common law.1850 To 

counter this argument, it has been argued that the “restrictive view of English law and 

other  (and most other common law jurisdictions) on hardship” is the only exception to 

the rule and therefore “should not prevent the recognition of hardship as a general 

contract principle.”1851 Indeed, if one adopts the conceptual framework I am using in 

this work, according to which impediment and hardship rules may share a common 

trigger, one must recognize that legal systems derived from the English common law do 

indeed admit the idea of economic hardship as a legal trigger, particularly in the notion 

of frustration of purpose, in England, and of impracticability, in the United States.1852 

What is not admitted, particularly in England, is that economic hardship has the 

consequence of empowering a court to “rewrite” the contract for the parties. The issue, 

therefore, seems not so much to be with the notion that economic hardship should not 

have legal effects, but with the limits of the powers of judges and courts to interfere 

with private bargains1853 or to force the parties to do things such as negotiate or reach an 

agreement.1854 

In this sense, it is perhaps not a coincidence that the hardship clause as 

a category such seems to have been introduced in the international commercial law by 

common law jurists.1855 They may have noticed the need for such a rule, and in the 

absence of one in their own legal systems, concluded that this necessity could only be 

fulfilled by a contractual clause. 

What can be said in favor of hardship provisions in the international 

settings is that there are several reports in the sense that international contracts designed 

to last for longer periods of time are very often renegotiated (with or without containing 

 
1848 ICC Case 8486 (Unilex Case 630), 630 Unilex (ICC International Court of Arbitration 1996). 
1849 Delta Comercializadora de Energia Ltda. v. AES Infoenergy Ltda. (Unilex Case 1530), 1530 Unilex 
(Câmara FGV de Conciliação e Arbitragem (Brazil) 2009). 
1850 It is acknowledged, of course, that the Unidroit Principles are in no way limited in their scope to 
European or civil law jurisdictions. However, it cannot be ignored that Unidroit is an entity based in 
Europe, and that in accordance with Flechtner, “The Exemption Provisions of the Sales Convention, 
Including Comments on ‘Hardship’ Doctrine and the 19 June 2009 Decision of the Belgian Cassation 
Court,” 98, the Unidroit Principles have not found much acceptance in the United States, for instance. 
1851 Berger and Behn, “Force Majeure and Hardship in the Age of Corona,” 49. 
1852 Ibid. 
1853 Peel, Treitel: The Law of Contract, paras. 19–007; Andrews, Contract Law, 445; Horn, Adaptation 
and Renegotiation of Contracts in International Trade and Finance, 22. 
1854 Kenneth S. Culotta and Monica Hwang, “Uncertain LNG Price Environment Turns Focus on Price 
Revision Clauses,” LNG Journal, April 2008, 26. 
1855 Bruno Oppetit, “L’Adaptation Des Contrats Internationaux Aux Changement de Circonstances: La 
Clause de Hardship,” Journal Du Droit International 4 (1974): 797. 
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a clause in this sense),1856 and that it is relatively common for long-term contracts for 

the sale of liquified natural gas1857 and oil,1858 for example, to contain clauses for the 

automatic revision of prices (like “most favored customer,” “most favored supplier” and 

“market parity” clauses1859) or economic hardship. 

Also, it can be much more difficult to adopt precautions in order to 

neutralize the effects of economic hardship during the entire term of the contract. 

Hedging against currency or price fluctuation is much more difficult and expensive if 

the contract is to last for a longer term, given that there may not be financial instruments 

or counterparties available to undertake the risks entailed in long-term, large-volume 

contracts. Therefore, even when hedging is possible, the cost of doing so might be so 

high that it would be incompatible with the general economics of the contract. 

The fact that renegotiation is frequent, and that so is the adoption by 

the parties of clauses providing for the adaptation of the contract, however, does not 

necessarily mean that mandatory adaptation should be an alternative if the contract does 

not provide for express clauses in this sense. If the parties refrain from including it in 

the contract, this omission might as well be interpreted to mean that revision is not 

possible (i.e., as always, it must be determined whether the omission did not result from 

the parties consciously deciding to disallow the adaptation of the contract if 

circumstances changed). 

There are authors who argue that a term allowing the adaptation of the 

contract should be implied in every long-term contract, even if it does not contain a 

specific clause in this regard. The grounds to support such a position can be summarized 

as follows: (1) in long term contracts, this possibility is derived from the general duty of 

good faith; (2) it results from the interdependence between the parties that naturally 

occurs in long term relationships; (3) adaptation through voluntary negotiations already 

occurs naturally without the need of clauses in this regard;1860 and (4) such flexibility is 

necessary, considering the everchanging nature of the circumstances surrounding long 

term legal relationships in the international setting.1861 

 
1856 Ferrario, The Adaptation of Long-Term Gas Sale Agreements by Arbitrators, sec. 1.05; Abdullah Al 
Faruque, “Renegotiation and Adaptation of Petroleum Contracts: The Quest for Equilibrium and 
Stability,” The  Journal  of  World  Investment  &  Trade,  2008,  113;  132, 
https://doi.org/10.1163/221190008X00124. 
1857 Davis, “Renegotiating Long-Term Energy Supply Contracts with Japanese Buyers,” 31; Ferrario, The 
Adaptation of Long-Term Gas Sale Agreements by Arbitrators, sec. 1.01; Amy Edwards, “Renegotiation 
Clause in Long-Term Contract – What If Parties Cannot Agree?” (Allen & Overy, May 30, 2017), 
www.allenovery.com/en-gb/global/news-and-insights/publications/renegotiation-clause-in-long-term-
contract--what-if-parties-cannot-agree. 
1858 Faruque, “Renegotiation and Adaptation of Petroleum Contracts,” 113. 
1859 Davis, “Renegotiating Long-Term Energy Supply Contracts with Japanese Buyers,” 32. 
1860 Faruque, “Renegotiation and Adaptation of Petroleum Contracts,” 130–32. 
1861 Muthucumaraswamy Sornarajah, “Supremacy of the Renegotiation Clause in International 
Contracts,” Journal of International Arbitration 5 (1988): 100–109. It would be fair to remark, however, 
that Professor Sornarajah’s paper was aimed predominantly at contracts between companies and states. 
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In support of such position, those authors cite the draft UN Code of 

Conduct for Transnational Corporations,1862 which contained a rule clearly indicating 

that renegotiation was due even when a renegotiation clause was not included in the 

contract. In one iteration of the code, the rule read as follows:1863 

“11. Contracts between Governments and transnational corporations 

should be negotiated and implemented in good faith. In such contracts, 

especially long-term ones, review or renegotiation clauses should 

normally be included. 

“In the absence of such clauses and where there has been a fundamental 

change of the circumstances on which the contract or agreement was 

based, transnational corporations, acting in good faith, shall/should co-

operate with Governments for the review or renegotiation of such 

contract or agreement. 

“Review or renegotiation of such contracts or agreements shall/should 

be subject to [the laws of the host country] [relevant national laws and 

international legal principles].” 

At least in this version, however, the provision seems clearly limited 

to a duty to renegotiate, not imposing upon the parties a mandatory adaptation of the 

contract. It is also important to note that the code was never enacted. Perhaps more 

importantly, the Code was aimed at contracts between States and transnational 

companies, a configuration that is particularly prone to require adaptation, given the 

recognition of the sovereignty of States and the fact that they are guided by factors that 

are not usually present in transactions between private, non-State, parties.1864 This 

somewhat weakens any claim in the sense that the principles recognized therein could 

be deemed as generally applicable when the contract does not involve a sovereign state. 

Interestingly, the opposite claim has also been advanced: Professor 

Brunner makes the point that long-term contracts should be deemed to be speculative 

because of the very fact that they are intended to remain in force for a long period of 

time, particularly when they provide for a fixed price.1865 The corollary is that it is very 

difficult to argue that there exists a universal trend in this regard. 

Finally, considering that the implication of terms depends, among 

other things, on the bargain that the parties believed to have made, as opposed to the 

bargain that they registered in writing, an interesting question is how important a role 

the expectations of the parties should play in determining whether implication is due in 

a particular case. It is said, for instance, that in Eastern Asia, there is a much stronger 

 
1862 Faruque, “Renegotiation and Adaptation of Petroleum Contracts,” 131; Sornarajah, “Supremacy of 
the Renegotiation Clause in International Contracts,” 110. 
1863 “Draft United Nations Code of Conduct on Transnational Corporations,” International Legal 
Materials 23, no. 3 (May 1984): 628, https://doi.org/10.1017/S002078290003028X. 
1864 In this regard, see, generally, Sornarajah, “Supremacy of the Renegotiation Clause in International 
Contracts,” 100–104. 
1865 Brunner, Force Majeure and Hardship under General Contract Principles, 439–40. 
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expectation that the parties will change the contract if it becomes too unbalanced.1866 On 

the other hand, for parties accustomed to the style of common law jurisdictions, as seen, 

a claim that a party relied in such an expectation would be less credible (although it 

cannot be excluded, since it depends on the circumstances of each case). The problem 

with this discussion is that it lies on a grey area between what could be considered an 

issue of fact (the expectation of the parties created by the process of negotiation 

between them) and what would more properly be an issue of law (whether the 

impression of the parties is that the law would or would not grant to them a right to 

obtain an adaptation of the contract when dealing with changed circumstances). And, in 

the latter case, assuming that the law could apply differently as an effect of the parties 

coming from different backgrounds could be a dangerous opening for the introduction 

of domestic or regional bias into the application of what should be uniform law. It is 

submitted, therefore, that the expectations of the parties should never be assumed; they 

should only be taken into account if it is possible to at least infer them from the facts of 

the case. 

In sum, it remains to be seen whether a hardship provision as a legal 

rule will or will not establish and consolidate itself as a general principle within 

international contract law.1867 It now seems more likely than not that this will be the 

case. As seen, it seems that more and more countries are adopting rules in the style of 

the rule of Articles 6.2.2 and 6.2.3 PICC, while there seems to be no countries 

abandoning them. 

Finally, it is also submitted that another possible approach to the issue 

of implication is to consider whether other specific traits of the agreement indicate that 

it would be natural that one of the parties would bear the risk of altered circumstances. 

One example would be the case of contract farming agreements, in which it is 

commonly understood that the farmer accepts a penalty in the form of a partial loss of 

control over the production of the goods and reduced potential profits, in exchange for 

more protection against losses. Essentially, it is an alternative where risk is shifted away 

from the farmer in exchange for a lower (but more certain) compensation. In such a 

situation, the context may indicate that the farmer may also have transferred to the 

buyer the risk of bearing the effects of a substantial economic hardship affecting the 

economic result of the contract. In situations like this, the clear difference between the 

relative positions of the parties, together with interpretative rules such as the contra 

proferentem rule, may play an important role in convincing a judge or arbitrator that this 

risk should be borne by the buyer. If this is the case, and the court decides that a rule 

must be implied, a relatively neutral source such as that of Article 6.2.3 PICC could 

serve as reference. 

Having said so, if a court is to imply a hardship provision in a 

contract, it is submitted that it would be a good idea to emulate the procedure of the 

 
1866 Faruque, “Renegotiation and Adaptation of Petroleum Contracts,” 116. 
1867 This assessment echoes a similar conclusion reached by Professor Horn some 35 years ago. See Horn, 
Adaptation and Renegotiation of Contracts in International Trade and Finance, 29. 
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American court in the Florida v. Westinghouse first decision:1868 the court expressly 

indicated to the parties that it recognized the existence of a situation of economic 

hardship imposing an adaptation of the contract, but left it to the parties to agree on a 

solution. 

The reason why this seems to be a good idea is that one of the main 

sources of insecurity when applying an economic hardship provision is the circumstance 

that, when an obligor indicates to an obligee that it intends to rely on a rule of hardship 

and requests renegotiation, the obligee, without being able to know whether the court 

would side with the obligor, ultimately has to “guess” the future stance of the court. A 

mistake in this guesswork leads to two possible outcomes that are less than desirable: 

either the obligee renegotiates a contract that needed not be negotiated and therefore 

suffers a loss that it was not legally obliged to take; or the obligee refuses to negotiate 

and ends up bound to a contract that was imposed upon it by the court, thus losing (at 

least partially) the ability to interfere in the process by negotiating with the 

counterparty. 

If it were possible for the obligee to know beforehand that the court 

considered that a case of economic hardship existed, and that such court considered 

itself empowered to adapt the contract, then the obligee would be spared from at least 

part of the guesswork. The obligee would be able to decide whether it wishes to 

negotiate knowing with certainty that the refusal or failure to reach an agreement would 

mean that it would not have a say in what the final, modified contract, was going to look 

like. 

Another aspect may be relevant in this scenario is that in certain 

corporate settings, renegotiating a contract that is particularly important for a company 

may be a very delicate matter, especially for the executives of the company that is 

expected to make concessions.1869 These executives are under legal duties of tending to 

the interests of the company, but these interest are often expressed in conflicting 

incentives (e.g., a pressure for immediate results and share value appreciation on the one 

hand, and the need to ensure that the business is sustainable and profitable in the long 

run on the other1870), which further complicates the task of negotiating a modification of 

the contractual terms absent a clear indication that renegotiation is mandatory. A prior 

recognition of a court indicating that an adjustment of the contractual conditions is 

unescapable may give these executives a bit more comfort in offering concessions to the 

other party, thus favoring the chances of an agreement being reached that is mutually 

satisfactory. 

In essence, it is submitted that this two-step procedure where the court 

first decides whether there is a qualified situation of economic hardship that is sufficient 
 

1868 Merhige, Florida Power and Light Company v. Westinghouse Electric Corporation, 517 Federal 
Supplement. 
1869 Davis, “Renegotiating Long-Term Energy Supply Contracts with Japanese Buyers,” 30. 
1870 Lucian A. Bebchuk and Jesse M. Fried, Pay without Performance: The Unfulfilled Promise of 
Executive Compensation (Cambridge: Harvard University Press, 2004), 184–85. 
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to trigger an adjustment of the contract, and then only intercedes again if the parties fail 

to reach an agreement, seems more likely to yield a result that solves the problem, 

without subtracting from the parties the power to make their own agreement. 

Of course, whether such a solution would be viable in a real-life case 

would also depend on whether the applicable procedural laws would allow a court to 

behave like this, and do it quickly, preferably before the parties lose interest in 

performance. 

3.7.5.4 Facts that do not constitute impediments but create pressure for 

renegotiation 

Finally, in long-term contracts, the economic balance between the 

parties can be affected in ways that are not obvious. One illustrative example is the case 

of the liquified natural gas market in Asia. This market, formed by Australian suppliers 

and Japanese buyers that use it as fuel for the production of electricity, was disrupted by 

the advent of the fracking technology in the United States, a country that, until then, had 

no importance to the Asian gas market. Fracking allowed the United States to tap into 

its reserves of shale gas, transforming the country into a net exporter. This American 

gas, moreover, could reach the Japanese market for a price that was about 30% lower 

than the price that was being practiced between Japanese buyers and some Australian 

suppliers, even after the cost of freight was factored in.1871 This created pressure on the 

part of the buyers for a renegotiation of the price of supply contracts then in force.1872 

A similar situation occurred in other liquified natural gas markets. As 

mentioned before, in some such markets, natural gas is priced in accordance with 

formulas that include the price of oil. Some such contracts contained limits (both an 

upper and a lower limit) to the contribution of the price of oil in the final price of the 

liquified natural gas. When the international price of oil rose from about US $25.00/bbl 

to more than US $100.00/bbl in a period of approximately six years between 2002 and 

2008, the existence of a “cap” (an upper limit) for the element in the formula related to 

the oil price caused the price of gas to become severely out of step with the price of oil. 

In this case, the pressure for renegotiation came from the sellers, who claimed higher 

prices even though there was no direct relationship between the increase sought and an 

increased difficulty in extracting or delivering the contractual good (not, at least, on the 

part of producers).1873 

It does not require much reflection to understand that although a 30% 

price gap, as in the case of the Japanese buyers, would probably not amount to an 

unbearable variation in a discrete, one-time transaction, it could easily compound to a 

multimillionaire difference in long-term contracts for large volumes. 

 
1871 Davis, “Renegotiating Long-Term Energy Supply Contracts with Japanese Buyers,” 30. 
1872 Ibid. 
1873 Culotta and Hwang, “Uncertain LNG Price Environment Turns Focus on Price Revision Clauses,” 25; 
Mulcahy, “The Changing Face of Disputes in the Liquefied Natural Gas Market,” 273. 
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It would be very unlikely, however, that a court recognized that these 

facts would fit any usual description of economic hardship, let alone that they would 

constitute an impediment in the sense of Article 79 CISG. Indeed, strictly speaking, if 

one looks into the situation of the parties considering the contract in isolation, nothing 

really changed for them: it did not become costlier or more difficult for the seller to 

produce and deliver the goods, nor was the buyer burdened any more than it already had 

been. It is submitted, therefore, that such situations would not trigger any rights under 

the provisions of the CISG alone. A mandatory renegotiation or adjustment would only 

be possible if the contract contained a term in this sense. 

Parties negotiating long-term supply contracts would therefore be 

well-advised to consider the inclusion of a provision addressing situations like this in 

their contracts. The case of American shale gas is not likely to be an isolated event. New 

technologies, as well as changes in relevant markets, can render the exploration of 

previously commercially inviable reserves of natural resources economically 

feasible,1874 or dramatically affect the demand of certain commodities (either by 

increasing or by decreasing such demand). The construction of new pipelines 

connecting previously isolated markets can have similar effects in regional markets. The 

Chinese Belt & Road initiative,1875 together with its negotiations with Russia towards 

the construction of pipelines that would allow it to tap more effectively into the Russian 

gas reserves in Siberia,1876 are only two examples of how investments in infrastructure 

can effectively reshape the energy market and cause a general rebalance in prices of oil, 

gas and probably other goods as well. 

3.7.5.5 Adjustment of contractual provisions beyond the price 

Sometimes, when the equilibrium of a contract has been affected by 

drastic changes in the economic environment, the adjustment needed in order to 

rebalance it may transcend the modification of the contractual price. 

An interesting illustration is given by Ferrario and, once again, refers 

to the market of gas. After the 2008 financial crisis, the balance of the market changed. 

The traits of the gas market made it possible to actually quantify a disruption of the 

supply-demand equilibrium that ensued:1877 (1) the global demand for gas fell from 563 

bcm to 523 bcm; (2) the global supply was estimated to be between 580 bcm and 620 

bcm; (3) long-term contracts provided for a “downward quantity flexibility”1878 

 
1874 Mulcahy, “The Changing Face of Disputes in the Liquefied Natural Gas Market,” 277. 
1875 For an overview of the Belt & Road initiative and, particularly, of the pipeline system being 
developed in Central Asia, see Roman Vakulchuk and Indra Overland, “China’s Belt and Road Initiative 
through the Lens of Central Asia,” in Regional Connection under the Belt and Road Initiative: The 
Prospects for Economic and Financial Cooperation, ed. Fanny M. Cheung and Ying-yi Hong, Routledge 
(London: Routledge, 2019). 
1876 Mulcahy, “The Changing Face of Disputes in the Liquefied Natural Gas Market,” 275. 
1877 Ferrario, The Adaptation of Long-Term Gas Sale Agreements by Arbitrators, sec. 1.04. Detailed data 
was retrieved from Melling, “Natural Gas Pricing and Its Future - Europe as the Battleground.” 
1878 I.e., contracts that already provided for the possibility of quantity adjustments which could lead to 
contractual quantities being reduced. This flexibility, however, was limited. 
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estimated to be around 60-70 bcm per year.1879 Based on this data, it was noticeable that 

the decrease of demand for 2008 was capable of being accommodated within the 

quantity flexibility already provided by contracts in force. However, for 2009, the 

further decrease in demand was already beyond the contractual flexibility. 

This unbalance caused many contracts to be renegotiated, not only to 

reduce prices, but also to introduce spot prices as an element of the price formulas, and 

also to change the take-or-pay minimum commitments and the ‘penalty’ incurred if the 

goods were not taken.1880 

It would be very difficult to obtain a judicial or arbitral decision 

imposing such changes upon a contract. Voluntary negotiations between the parties 

seems to be the only feasible way to achieve such multifactored negotiation. It is 

nonetheless submitted that this example may be taken into account by parties and courts 

alike when designing clauses for the adjustment of a contract, or when dealing with 

requests of adjustment of contractual clauses. 

3.7.6 Rules of exemption under the PICC 

3.7.6.1 Impediment (or force majeure) 

In the drafting of Article 79 CISG, it seems that an articulate effort 

was made to avoid a reference to legal concepts that might inspire a domestic bias. 

Therefore, known expressions such as force majeure, impossibility and frustration have 

been avoided. 

Article 7.1.7 PICC, however, is unequivocally titled “force majeure.” 

The expression has its origins in the French Civil Code, where it originally meant to 

refer to situations of irresistible compulsion or coercion.1881 In accordance with the 

official commentary, however, any suggestion that the choice of wording would be a 

concession towards a doctrine based on a national system is to be denied. Even so, the 

adoption of the expression is an interesting choice, when one realizes that the wording 

of the provision is remarkably similar to the wording of Article 79 CISG, as mentioned 

above. In accordance with Article 7.1.7(1), non-performance of an obligor “is excused” 

if caused by an impediment beyond the control of a party and that it could not 

reasonably be expected to have taken into account at the time of the conclusion of the 

contract or to have avoided or overcome. 

In most cases, an impediment under Article 7.1.7 PICC will receive 

similar treatment as if it were governed by Article 79 CISG. 

One difference is that while Article 79 CISG focuses on the liability of 

the party, Article 7.1.7 PICC goes directly to the performance: non-performance under 

Article 7.1.7 PICC is “excused.” When interpreted together with Article 7.2.2, it 
 

1879 Melling, “Natural Gas Pricing and Its Future - Europe as the Battleground,” 48. 
1880 Ferrario, The Adaptation of Long-Term Gas Sale Agreements by Arbitrators, sec. 1.05. 
1881 Rimke, “Force Majeure and Hardship: Application in International Trade Practice with Specific 
Regard to the CISG and the UNIDROIT Principles of International Commercial Contracts,” 199. 
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becomes apparent that the choice of wording is intended to indicate that impediment 

will not only protect the obligor against a claim for damages, but also render the remedy 

of specific performance unavailable in cases where it became impossible “in law or in 

fact” or where “enforcement is unreasonably burdensome or expensive.”1882 The PICC 

also do not contain a provision that is similar to Article 79(5) CISG, generally allowing 

other remedies to be invoked.1883 Article 7.1.7(4) PICC expressly indicates that the only 

rights that remain available to the obligee are the rights to terminate the contract, 

withhold performance and request interest on money due. 

The PICC also has no provision similar to that of Article 79(2) CISG 

(regarding exemptions when third parties are involved). The solution adopted by the 

PICC is in the sense that Article 7.1.7(1) – i.e., the general rule regarding impediments 

– apply indistinctly when a third party is involved. The DCFR (Article 2:106) and the 

PECL (Article 8:107) state that a party who contracts another to perform its obligations 

remains responsible for the performance, and do not contain provisions addressing the 

specific case of an impediment originated in this relationship with a third party.1884 

Likewise, because the PICC also contain a rule of hardship that may 

result in the adjustment of the contract, if an event fulfills the requirements of both 

rules, the affected obligor, as mentioned above, may rely on any of them.1885 

In terms of similarities, an impediment under the PICC also leaves 

unaffected the right of the obligee to terminate the contract when termination would be 

otherwise possible; if the impediment is temporary, it only suspends the obligation;1886 

and it also requires notice to be given by the obligor, under penalty of liability for the 

non-performance. Furthermore, it is understood that the rule of Article 7.1.7 also does 

not require the existence of fault.1887 

The interpretation of the requirements under Article 7.1.7 is also 

similarly stringent upon the obligor who intends to be exempted: the obligor has a duty 

to undertake reasonable efforts to avoid or to circumvent the impediment.1888 The 

treatment of impossibility when the contract goods are fungible is also the same as that 

proposed for Article 79 CISG (see Subsection 3.7.3.1 above), and so is the issue of the 

 
1882 See Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC), commentary to Article 7.1.7, para. 3. 
1883 Atamer, “Commentary to Articles 79-80,” 1045–46. 
1884 Ibid., 1078. 
1885 As per the official commentary. See also Vogenauer, Commentary on the UNIDROIT Principles of 
International Commercial Contracts (PICC), commentary to Article 7.1.7, para. 10. 
1886 Maskow, “Hardship and Force Majeure,” 665; Rimke, “Force Majeure and Hardship: Application in 
International Trade Practice with Specific Regard to the CISG and the UNIDROIT Principles of 
International Commercial Contracts,” 200. 
1887 See Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC), commentary to Article 7.1.7, para. 6. 
1888 See ibid., commentary to Article 7.1.7, para. 24 and 25. 
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timing of the impediment in relation with the date when the contract was made (see 

Section 3.7.1.3 above).1889 

Finally, the contract must be analyzed in order to determine whether 

there is a provision that would displace the rules of the PICC. Provisions such as a 

clause providing for consequences in case of force majeure, “acts of God,” 

impossibility, impracticability and the like, would likely ‘preempt’ the matter of force 

majeure and would prevail over the rules of the PICC. On this regard, see Subsection 

3.7.8 below, which refers to Article 79 CISG but applies, mutatis mutandi, to the PICC. 

3.7.6.2 Economic hardship 

As mentioned above, the PICC contain a separate rule of hardship in 

Articles 6.2.2 and 6.2.3. Article 6.2.2 defines hardship and determines the requirements 

for its recognition under the PICC. Article 6.2.3 deals with the consequences of a 

hardship recognized under Article 6.2.2. Let us begin by analyzing Article 6.2.2, which 

is worded as follows: 

“Article 6.2.2  

“(Definition of hardship)  

“There is hardship where the occurrence of events fundamentally alters 

the equilibrium of the contract either because the cost of a party’s 

performance has increased or because the value of the performance a 

party receives has diminished, and  

“(a) the events occur or become known to the disadvantaged party after 

the conclusion of the contract;  

“(b) the events could not reasonably have been taken into account by the 

disadvantaged party at the time of the conclusion of the contract;  

“(c) the events are beyond the control of the disadvantaged party; and  

“(d) the risk of the events was not assumed by the disadvantaged party.” 

At first sight, the wording is very different from the wording of 

Article 7.1.7 PICC and Article 79 CISG. The focus is not on the external fact that leads 

to the non-performance (i.e., the impediment); the central concept in Article 6.2.2 is the 

fundamental alteration of the equilibrium of the contract, which may either affect the 

obligor (because the cost of the performance has increased) or the obligee (because the 

value of the performance for the receiving party has diminished). 

The other requirements are more similar to those of the 

aforementioned rules regarding the notion of impediment:1890 paragraphs (a) and (b) 

 
1889 See ibid., commentary to Article 7.1.7, para. 29-35. 
1890 Berger and Behn, “Force Majeure and Hardship in the Age of Corona,” 51. 
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indicate a requirement of unforeseeability;1891 paragraph (c) sets out a requirement that 

the fact be outside of the sphere of control of the party; and (d) establishes the negative 

requirement that the affected party have not undertaken the risk of the loss caused by 

the event of hardship. 

In spite of the different focus, however, if one considers that the 

concept of impediment both under the PICC and the CISG also encompasses situations 

of impracticability (not only of impossibility), including issues of economic hardship, as 

discussed above, then the initial impression in the sense that the rules are very different 

fades away.1892 Indeed, the official commentary to the PICC expressly recognizes that 

there will be situations where the same set of facts will allow the affected party to seek 

protection both under Article 6.2.2 and 6.2.3 and Article 7.1.7, meaning that the same 

set of facts might simultaneously fit within the description of both an impediment 

constituting force majeure and a case of economic hardship. 

Having that in mind, when one considers the type of facts that trigger 

these different rules (their “fattispecie”), it becomes apparent that there is a conceptual 

continuum, where impossibility is in one extreme, and hardship is in the border between 

“difficulties that excuse the affected party” and “difficulties that should be borne by the 

affected party.” This realization was already explained in more detail in Section 3.7.2 

above. 

In this context, the “domain of exclusivity” of the rule of Articles 

6.2.2 and 6.2.3 PICC – i.e., the facts that trigger the application of the provision of the 

PICC regarding hardship but not the provision regarding force majeure – is restricted to 

those facts that fundamentally alter the equilibrium of the contract, are unforeseeable 

and outside of the spheres of control and risk of the obligor, but do not constitute an 

impediment to performance. Conceptually, this means that an obligor affected by an 

event of hardship under Article 6.2.2 might possibly be able to perform the obligation, 

but would nonetheless not be reasonably expected to do so when one looks at the “new” 

balance between cost of performance for the obligor and value of the performance for 

the obligee. In this sense, what it does in terms of “cases of application” is to make 

explicit that a “fundamental alteration of the equilibrium of the contract” makes it 

“reasonably expected” that the obligor will not perform its obligation – at least, not 

under the original terms of the contract. 

The notion of “fundamentality,” of course, is also difficult to define 

and is probably better understood as being context sensitive,1893 if an analogy is to be 

 
1891 For cases where there is an initial disparity (i.e. when the disparity existed at the time of the making 
of the contract), the disadvantaged party may be better served by Article 3.2.7 of the PICC instead of 
Article 6.2.2. In this sense, see Alfredo Ferrante, “A Short Dissertation on the Unidroit Principles and 
Their Future Perspectives,” The European Legal Forum, no. 5 (2007): 214–18 (referring to an analogous 
provision in a prior edition of the PICC). 
1892 Accord: Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 
1980 Sobre Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 2. 
1893 Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC) commentary to Article 6.2.2, para. 7-8. 
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made with the criterion to determine whether a case of non-performance is fundamental. 

The discussion regarding the threshold for this requirement to be considered as met 

raises discussions similar to those that were the object of Section 3.7.2. In summary, 

what is important is that it does not seem possible to establish a universal numeric 

threshold, such as a minimum percentual variation above which an increase of costs, or 

a minimum percentual variation above which a decrease of the value for the receiving 

party, are deemed to be sufficient as to create a fundamental alteration of the 

equilibrium of the contract. The quantitative aspect of the variation of costs or of the 

value of the performance is, of course, relevant, but has to be considered together with 

other circumstances surrounding the contract and also with the other requirements 

provided in Article 6.2.2. I shall further discuss this interplay below.1894 

Another difference between the rules is not apparent from the 

wording, though: if one considers that the Official Commentary has the effect of 

modulating the effects of the rule,1895 one will notice that Article 6.2.2 should also 

include cases of “frustration of the purpose for which the performance was 

required.”1896 This is illustrated by one hypothetical case where external circumstances 

rendered the purchased goods useless to the buyer, even though it would not be more 

costly for the buyer to take these goods. This may come somewhat as a surprise, 

because commentators analyzing Article 79 CISG usually opine that the so-called 

“utility risk” (i.e., the risk that the goods might no longer be useful to the buyer even if 

they conform perfectly to the contractual description) is ordinarily within the sphere of 

risk of the buyer.1897 In any case, under the PICC, it is said that the loss of usefulness 

can only be validly considered as grounds for hardship if the intended purpose of the 

goods were known for both parties.1898 

The interpretation of the risk allocation requirement under Article 

6.2.2(d) can also lead to other surprising results. In an arbitration case1899 decided with 

the application of the PICC to a distribution contract, a Mexican producer undertook the 

obligation to deliver some fixed quantities of squash and cucumbers, but later sought to 

be discharged alleging that extraordinary storms had caused floods that destroyed the 

crops. The court ruled that the events were unforeseeable and insurmountable, but that 

the producer borne the risk of the occurrence of an event that affects the production of 

the goods. 

 
1894 Berger and Behn, “Force Majeure and Hardship in the Age of Corona,” 51. 
1895 Perales Viscasillas, “El Derecho Uniforme Del Comercio Internacional: Los Principios de Unidroit 
(Ámbito de Aplicación y Disposiciones Generales),” 227 warns that the Official Commentary should not 
be given undue importance, though, as it sometimes expresses opinions of their respective authors, that do 
not have to correspond, necessarily, to the best interpretation of each provision. 
1896 See also Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 
1980 Sobre Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 2. 
1897 Atamer, “Commentary to Articles 79-80,” 1067; Schwenzer, “Commentary to Articles 79-80”, 
commentary to Article 79, para. 12; 34. 
1898 Doudko, “Hardship in Contract: The Approach of the UNIDROIT Principles and Legal Developments 
in Russia,” 495. 
1899 Mexican arbitration (Unilex Case 1149), 1149 Unilex (Centro de Arbitraje de México 2006). 
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This outcome seemed excessively harsh. If it is recognized that the 

producer was reasonably expected to deliver its own produce, and if it is determined 

that this produce has been lost, the case would seemingly be a perfect fit for a force 

majeure provision such as that of Article 7.1.7 PICC (which the producer also invoked, 

without success). Indeed, more than mere hardship, this seemed to be a case of 

impossibility. It is argued that in this particular case, the producer’s claim may have 

been undermined by a perception that it might have been negligent and opportunistic. 

The court found, for instance, that producer had: (1) breached a contractual clause of 

exclusivity; (2) asked for a cash advance that apparently had not been previously agreed 

in order to commence production and refused to do so after the distributor refused to 

grant the advance; (3) delivered only 3,471 boxes when the contractual quantity was of 

162,000; (4) only requested to be discharged from the contract, never having asked for a 

renegotiation of the contract or otherwise proposed any measure that would reestablish 

the contractual equilibrium. Although these circumstances have not been explicitly 

mentioned by the court as prevailing over the claim of hardship, it transpires from the 

judgment that they have put the producer under a very negative light. 

Another important factor to consider, as the illustrations of the 

Official Commentary show, is that the contract price may have been agreed already 

taking in consideration the added risk of a particular set of circumstances. One 

illustration refers to an insurance provider that would be unable to claim hardship if it 

had charged a premium specifically because of the risk that later materialized. 

Transporting the illustration to a sales contract, let us suppose that a buyer has 

consciously agreed to buy goods from a seller located in a politically unstable location, 

where the seller has agreed to sell the goods for a price that is obviously below market, 

as a result of such instability having driven away other interested buyers. In such case, it 

would be questionable whether, in the absence of facts indicating otherwise, either party 

could resort to Article 6.2.2 if the instability escalated into open conflict or in an 

embargo, both because it would be questionable whether the event would have been 

unforeseeable and because the parties would have implicitly undertaken the risk that 

their reciprocal obligations could be negatively affected by the instability. 

The same can be said in relation to the inherent price variations for 

which many commodity-type goods are known. A contract made in a context where 

price often suffers sudden and intense variations will probably leave no room for the 

application of an economic hardship provision, again, both because of the foreseeability 

of the price variation and because the parties are ordinarily understood to have 

undertaken the risk of even the most extreme variations of price (unless, as always, the 

facts of the case indicate otherwise). As a general rule, as discussed in Sections 3.7.2.4 

and 3.7.3.7, issues involving price variation must be analyzed with great care when 

dealing with commodity sales, because there are several potential reasons why they are 

to be considered either foreseeable or surmountable. 

It is probably when it comes to the consequences of the recognition of 

an event of economic hardship that the effects of applying PICC will most radically 
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differ from the application of the CISG. Article 6.2.3, which deals with such 

consequences, is worded as follows: 

“(1) In case of hardship the disadvantaged party is entitled to request 

renegotiations. The request shall be made without undue delay and shall 

indicate the grounds on which it is based.  

“(2) The request for renegotiation does not in itself entitle the 

disadvantaged party to withhold performance.  

“(3) Upon failure to reach agreement within a reasonable time either 

party may resort to the court.  

“(4) If the court finds hardship it may, if reasonable, 

“(a) terminate the contract at a date and on terms to be fixed, or 

“(b) adapt the contract with a view to restoring its equilibrium.” 

As mentioned before, Article 6.2.3 PICC has no parallels in the CISG. 

The rule states that the obligor affected by the hardship is “entitled to request 

renegotiations.” This notion immediately begs the question of what the duty of the 

obligee is: it is clear from paragraph (3) that such obligee is not obliged to agree to 

adapt the contract in accordance with the request of the affected obligor. The rule does 

not say, however, whether the obligee is subject to a duty to negotiate in good faith. 

According to the Official Commentary, even in the absence of an express rule, Articles 

1.7 (imposing the duties to act in accordance with the principles of good faith and fair 

dealing) and 5.1.3 (imposing a duty to cooperate) impose upon the parties a duty to 

negotiate.1900 The rule does not expressly say so, but, presumably, by application of 

Article 2.1.15, an uncooperative obligee would be liable for damages incurred by such 

failure to cooperate.1901 It is important to state, however, that such liability would only 

arise if the court finds that economic hardship really existed, meaning that an obligor 

invoking it also undertakes a risk that it will commit a breach of contract if it mistakenly 

tries to rely on the provision. 

The damages due by a party unduly refusing to negotiate should only 

amount to any aggravation of the situation that can be attributed to the delay in having it 

recognized by the court (and not the entire burden caused by the situation of hardship), 

since, if the solution found by the court is in the sense of adapting the contract, the 

obligee will have to withstand at least part of the economic loss generated by the event 

of hardship anyway. Furthermore, as tempting as it may be, it is submitted that the lack 

of cooperativeness should not lower the threshold to recognize that economic hardship 

occurred, or shift the adjustment of the contract against an obligee who does not want to 

 
1900 Accord: Vogenauer, Commentary on the UNIDROIT Principles of International Commercial 
Contracts (PICC), commentary to Article 6.2.3, para. 1. 
1901 Perillo, “Force Majeure and Hardship under the UNIDROIT Principles of International Commercial 
Contracts,” 25. The remark is made in relation to a prior version of the PICC, but it is submitted that it 
applies to the 2016 edition. 
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negotiate. This would cause a distortion of the requirements or the effects of the 

provision. 

In practice, therefore, the possibilities under Article 6.2.3(4) impose 

against the obligee a threat in the sense that it might be better to negotiate at once and 

agree to a mutually acceptable solution, than to have to incur additional expenses and 

time and still have to bear part of the negative impact of the event of hardship. In the 

reality of negotiation, the effect of empowering the court to adapt the contract is, 

therefore, to increase the leverage of the obligor. Therefore, a strict system without a 

rule of hardship would more likely be prone to opportunistic behavior on the part of the 

obligee, whilst the existence of a rule of hardship such as the one of the PICC increases 

the possibility of an opportunistic behavior by the obligor. 

On the other hand, what also seems to be the case is that the obligor 

cannot resort to the court seeking adjustment without having at least attempted to 

engage in negotiations with the obligee. Absent this attempt, the court might reject relief 

on this basis alone. 

In any case, if Article 6.2.3 is invoked, the obligee may see itself in 

three alternative situations: (i) it may be able to prove that the requirements of Article 

6.2.2 were not met, or that it would not be reasonable to either terminate or adapt the 

contract, which would lead to the contract being upheld as it was; (ii) it may end up 

without a contract, if the court finds hardship and also finds it reasonable to terminate 

the contract; or (iii) it may end up bound to a contract with different terms than the 

original one. The Official Commentary includes in this list the possibility of the court 

ordering the parties to resume negotiations, but it is difficult to imagine that, in the 

event such negotiations continue to be unfruitful, the solution could be different from 

one of the three alternatives previously mentioned. 

Finally, very little guidance is given by the PICC regarding how the 

court should proceed with the adaptation of the contract. The Official Commentary only 

says that the court should “seek to make a fair distribution of the losses between the 

parties.” A fair distribution means that the obligor will probably not be able to avoid the 

entire loss caused by the event of hardship – regard must be given to the situation of the 

obligee as well. It would indeed be fundamentally unfair to just invert the losses, so that 

the obligee, who in principle may not have been the party primarily affected by the 

event, to bear all of its effects.1902 Furthermore, it would also not be fair even to split the 

entire losses in equal parts, because, absent an agreement in another sense, the parties 

are ordinarily obliged to bear the effects of moderate hardship that affects them – it is 

only in the extraordinary cases that a court can be called to force a split of the losses. 

Therefore, the part of the losses that should be shared equally is only the part that 

exceeds a threshold of ordinariness;1903 below this threshold, the loss is one that the 

 
1902 Berger and Behn, “Force Majeure and Hardship in the Age of Corona,” 52. 
1903 But see Ishida, “CISG Article 79: Exemption of Performance, and Adaptation of Contract Through 
Interpretation of Reasonableness－Full of Sound And Fury, but Signifying Something,” 377 for a 
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affected party must bear alone. It is true that it is probably impossible to determine 

precisely where the ordinary losses end and the extraordinary losses begin, but this at 

least should be the applicable principle. 

It is also said that economic hardship alone does not exempt the 

affected obligor from liability for non-performance.1904 

The Official Commentary adopts a very restrictive stance regarding 

the reach of preemption of Article 6.2.3 PICC by a contractual provision: the 

understanding is that the rule can be invoked even if the contract itself already contain a 

hardship clause, but such clause does not “contemplate the events giving rise to 

hardship.” It is submitted that such a conclusion cannot be so easily drawn. Regard must 

be given to the intentions of the parties when negotiating the hardship clause contained 

in the contract. It is submitted that a better way of interpreting a hardship clause listing 

hypothetical events is to presume that the intention of the parties was to select the 

specific situations where they wanted the clause to produce effects, leaving all others 

purposefully excluded. It is submitted that Article 6.2.3, being, in its essence, a rule of 

exception (an exception to the binding effect of obligations), should be interpreted 

restrictively; if there is any indication that the parties may have intended to restrict its 

reach, this intention must be given effect. 

3.7.6.3 Interplay between the PICC and domestic law 

Unlike the CISG, the PICC are not applicable as law (except, 

arguably, when the parties so agree in an arbitration – see Section 3.1.9 for a discussion 

in this regard). Ordinarily, unless the court decides to apply the PICC because it 

considers that the PICC are a good reference for international contracts, they will only 

be applicable if the parties so decided, either by expressly referring to them or by 

making some less specific reference, such as stating that the contract should be 

governed by the “lex mercatoria.”1905 

Another possibility is that the parties indicate that they want to 

incorporate the PICC by reference – a technique that is similar to the incorporation of 

standard terms.1906 By doing this, the parties incorporate the rules of the PICC into the 

contract. So, even if the otherwise applicable domestic law does not contain a rule akin 

to the force majeure or the hardship provisions in the PICC, the incorporation of the 

PICC would render these rules applicable. If the parties do not want these rules to apply, 

 
different proposition: the author argues that the buyer should bear the entire portion that surpasses what 
would be deemed as “ordinary hardship.” It is submitted that this would be fundamentally unfair: if 
neither party had undertaken the risk of economic hardship beyond a certain level, the most equitable 
solution would be to have them split the extraordinary portion of the hardship. One might argue, of 
course, that considering the particular circumstances of a given case, the split should not be in equal 
terms. 
1904 Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC), commentary to Article 6.2.3, para. 10. 
1905 At least, this is what the Unidroit intended, as stated in the Preamble of the PICC. 
1906 In the sense, for instance, of Article 2.1.19 PICC. 
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the only safe way to make sure of this is to say so explicitly in the part of the contract 

that is negotiated. 

But this does not resolve the matter entirely. If the parties just 

incorporate the PICC into the contract as if they were contractual terms, this will mean 

that there will still be an applicable domestic law in the background. In such a situation, 

the parties must pay attention to the existence of underlying rules of domestic law that 

could override or modify the application of the rules of the PICC.  

In certain jurisdictions and under certain circumstances, economic 

hardship provisions dictated by the law itself might be construed as mandatory, meaning 

that they would prevail even against the express agreement of the parties. For instance, 

in Brazilian law, up until as recently as 2019, the legal rule instituting the revision of the 

contract in certain circumstances was considered mandatory by some authors, in the 

sense that it could not be derogated even if the parties so agreed. The notion is that such 

derogation would amount to a restriction on the general right to sue, an a priori general 

waiver to rights (which is generally invalid), and would be contrary to the very notion 

of imprévision. According to this stance, the freedom of the parties went only as far as 

determining which events would trigger the right to a judicial revision of the 

contract.1907 This only changed after a law was enacted on 30 April 2019, explicitly 

indicating that the parties could contract around this rule. Contracts entered into before 

this date whereby the parties restricted the right to obtain a judicial revision of the 

contract could, therefore, be rendered void for being contrary to the prior wording of the 

law, regardless of whether the parties have incorporated the PICC to their contract. 

Finally, it is also important to note that, in certain jurisdictions, the 

procedural law or the law regulating arbitration may hinder or restrict the ability of 

arbitration courts to adapt contracts.1908 This could render the PICC provisions on 

economic hardship inapplicable in arbitrations governed by the law of these 

jurisdictions. 

3.7.7 Common force majeure cases in contractual clauses 

3.7.7.1 The ICC Force Majeure clause 

In March 2020, the ICC issued a new edition of its force majeure 

clause. Being a model clause, it is, of course, not automatically binding upon anyone 

and works merely as a suggestion for lawyers and businesspeople around the world to 

use or to modify in accordance with their own convenience.1909 However, due to the 

 
1907 Silvio Salvo Venosa, Direito Civil, 13th ed., vol. 2 (São Paulo: Atlas, 2013), 496. 
1908 Commonwealth Secretariat, “UNCITRAL Model Law on International Commercial Arbitration: 
Explanatory Documentation Prepared for Commonwealth Jurisdictions” (Commonwealth Secretariat 
Publications, 1991), 14, www.uncitral.org/pdf/english/texts/arbitration/ml-arb/Model-Law-Arbitration-
Commonwealth.pdf; Horn, Adaptation and Renegotiation of Contracts in International Trade and 
Finance, 181; Ferrario, The Adaptation of Long-Term Gas Sale Agreements by Arbitrators, sec. 1.01 and 
1.03. 
1909 International Chamber of Commerce, “ICC Force Majeure and Hardship Clauses 2020” (ICC 
Publishing, 2020), 1, iccwbo.org/publication/icc-force-majeure-and-hardship-clauses/. 
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reputation of the ICC and the respect it commands among scholars and merchants alike, 

it is worthy to examine its contents. 

The model clause is currently publicized in a long and a short form. 

Let us begin by examining the long version. 

The first part of the clause is a definition of force majeure, which 

contains the requirements for its application: 

“1. Definition. “Force Majeure” means the occurrence of an event or 

circumstance (“Force Majeure Event”) that prevents or impedes a party 

from performing one or more of its contractual obligations under the 

contract, if and to the extent that the party affected by the impediment 

(“the Affected Party”) proves:  

“a) that such impediment is beyond its reasonable control; and 

“b) that it could not reasonably have been foreseen at the time of the 

conclusion of the contract; and  

“c) that the effects of the impediment could not reasonably have been 

avoided or overcome by the Affected Party.” 

It is worth noting that the choice of vocabulary, as mentioned above, 

is very similar to that of the CISG. The use of the word “impediment” is testament to 

the confluence between this clause and the rule of Article 79(1) CISG. 

Generally speaking, the requirements of both are also very similar: the 

impediment must be beyond the reasonable control of the obligor; it must be reasonably 

unforeseeable; and its effects must be reasonably insurmountable. The use of the 

connective “and” between paragraphs “b” and “c” avoids the ambiguity identified in 

Subsection 3.7.1.9, making it clear that the three requirements are cumulative. 

The use of the word “foreseen” in paragraph “b” also makes it harder 

to argue that the clause could apply to facts that had already taken place when the 

contract is made, which would be another difference comparing it to the rule of Article 

79, which “only” required that the impediment could not have been reasonably taken 

into account at the time of the conclusion of the contract. 

Finally, paragraph “c” differs from Article 79(1) in which it does not 

require that the impediment itself be insurmountable. Only its effects must be so. All in 

all, it is submitted that this difference will rarely have any practical effect. 

The ICC clause also has a rule equivalent to that of Article 79(2), that 

is worded as follows: 

“2. Non-performance by third parties. Where a contracting party fails to 

perform one or more of its contractual obligations because of default by 

a third party whom it has engaged to perform the whole or part of the 
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contract, the contracting party may invoke Force Majeure only to the 

extent that the requirements under paragraph 1 of this Clause are 

established both for the contracting party and for the third party.” 

It is submitted that, in spite of the small differences of wording, the 

clause has the same effect of the rule of Article 79(2). 

The main difference between the approaches of the ICC clause and the 

CISG appear in the following paragraph, which establishes presumed force majeure 

events: 

“3. Presumed Force Majeure Events. In the absence of proof to the 

contrary, the following events affecting a party shall be presumed to fulfil 

conditions (a) and (b) under paragraph 1 of this Clause, and the Affected 

Party only needs to prove that condition (c) of paragraph 1 is satisfied: 

“a) war (whether declared or not), hostilities, invasion, act of foreign 

enemies, extensive military mobilisation;  

“b) civil war, riot, rebellion and revolution, military or usurped power, 

insurrection, act of terrorism, sabotage or piracy;  

“c) currency and trade restriction, embargo, sanction; 

“d) act of authority whether lawful or unlawful, compliance with any law 

or governmental order, expropriation, seizure of works, requisition, 

nationalisation;  

“e) plague, epidemic, natural disaster or extreme natural event;  

“f) explosion, fire, destruction of equipment, prolonged break-down of 

transport, telecommunication, information system or energy;  

“g) general labour disturbance such as boycott, strike and lock-out, go-

slow, occupation of factories and premises.” 

Paragraph (3) has clearly no parallel with the CISG: it establishes that 

if the obligor can prove that one of these events has taken place, it will be for the 

obligee to demonstrate that the impediment was within the control of the obligor, and/or 

that it was foreseeable (presumably, the obligee can also defeat the obligor by 

demonstrating that even if an event occurred, it did not affect, or did not sufficiently 

affect, the ability of the obligor to perform). Other than the occurrence of one of such 

events, the obligor, therefore, must only prove that the effects of the impediment could 

not have been avoided or overcome. The notion underlying this paragraph is, 

presumably, to create more certainty, by establishing some guidance on what the parties 

would consider to be events that would trigger the application of the clause. The official 

commentary to the clause invites the parties to adapt this list to their preference. Indeed, 

potential obligees must make sure to exclude from the list any events that they believe 

that could realistically occur without hindering the ability of the obligor to perform, 
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under penalty of having to bear the burden of proving that the occurrence of the event 

was within the control of, or was foreseeable to, the obligor. If such a clause is 

incorporated to the contract, it is submitted that it would be particularly difficult for the 

obligee to prove that the event was not foreseeable at the time when the contract was 

made: if it was not, the obligee should have insisted on having the event deleted from 

the list in the first place. 

Paragraph (4)1910 deals with the need of prompt notification of the 

occurrence of the impediment in order for a party to be able to rely on the impediment. 

It is therefore similar to the rule of Article 79(4) CISG. 

Paragraph (5) sets forth the consequences of an impediment: 

“5. Consequences of Force Majeure. A party successfully invoking this 

Clause is relieved from its duty to perform its obligations under the 

Contract and from any liability in damages or from any other contractual 

remedy for breach of contract, from the time at which the impediment 

causes inability to perform, provided that the notice thereof is given 

without delay. If notice thereof is not given without delay, the relief is 

effective from the time at which notice thereof reaches the other party. 

The other party may suspend the performance of its obligations, if 

applicable, from the date of the notice.” 

Here, once more, some salient differences emerge when comparing 

the ICC clause to the rules of Article 79(1) and (5). Firstly, it becomes clear that the 

obligor “is relieved from its duty to perform,” which prevents any doubts as to whether 

the obligee would be able to claim specific performance. The clause also expressly bars 

“any other contractual remedy for breach of contract.” The only concession to the 

obligee, therefore, is a permission for the suspension of its own obligations. 

Paragraph (6)1911 has an effect that is similar to that of Article 79(3) 

CISG, except that it elaborates on the duty of the obligor to give notice of the cessation 

of the impediment. Paragraph (7)1912 imposes on the obligor a duty to mitigate, similar 

to what would be achieved by applying Article 77 CISG. 

Paragraph (8) shows another significant difference, which is opening 

the possibility of termination of the contract for both parties if the impediment, in 

 
1910 “4. Notification. The Affected Party shall give notice of the event without delay to the other party.” 
1911 “6. Temporary impediment. Where the effect of the impediment or event invoked is temporary, the 
consequences set out under paragraph 5 above shall apply only as long as the impediment invoked 
prevents performance by the Affected Party of its contractual obligations. The Affected Party must notify 
the other party as soon as the impediment ceases to impede performance of its contractual obligations.” 
1912 “7. Duty to mitigate. The Affected Party is under an obligation to take all reasonable measures to limit 
the effect of the event invoked upon performance of the contract.” 
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practical terms, constitutes a “fundamental impediment”1913 or “frustrates” the purpose 

of the parties,1914 or if the impediment lasts more than 120 days: 

“8. Contract termination. Where the duration of the impediment invoked 

has the effect of substantially depriving the contracting parties of what 

they were reasonably entitled to expect under the contract, either party 

has the right to terminate the contract by notification within a reasonable 

period to the other party. Unless otherwise agreed, the parties expressly 

agree that the contract may be terminated by either party if the duration 

of the impediment exceeds 120 days.” 

This rule solves at once two issues identified in Article 79: (1) the 

problem of the obligor potentially remaining bound to the contract for an indefinite 

period of time if the obligee does not terminate the contract; and (2) the lack of 

alternatives for the obligor if, by the time when the impediment ceases, the 

circumstances have changed significantly to its detriment (see Section 3.7.5.1 for a 

discussion about these issues in Article 79). 

Finally, Paragraph (9)1915 deals with the issue of restitution, setting 

forth rules for compensation in case one of the parties has already benefitted from the 

contract. 

In sum, considering the recommendation made earlier in the sense that 

the parties drafted their own force majeure clause, the ICC Model Clause would 

arguably fit well in a contract governed by the CISG and is, therefore, at least a good 

starting point for the parties to draft their own force majeure clause. 

3.7.7.2 Force majeure clauses of some well-known standard form contracts 

Let us briefly examine some force majeure rules adopted in well-

known standard form contracts for the sale of commodity-type goods.1916  

The GAFTA Contract No. 100 

The GAFTA Contract No. 1001917 defines “Event of Force Majeure” 

right under the heading “Prevention of shipment,” a positioning that already suggests 

 
1913 The clause does not use this terminology, but the criterion of paragraph (8) is remarkably similar to 
the description under Article 25 CISG of a “fundamental breach,” as both trigger a right to terminate the 
contract if the affected party faces, as an effect of the breach (in Article 25) or of the impediment (in 
paragraph (8) of the ICC clause), a substantial deprivation of what it is entitled to expect under the 
contract. 
1914 In English law, the contract is frustrated when “something occurs after the formation of the contract 
which (…) transforms the obligation to perform into a radically different obligation from that undertaken 
at the moment of entry into the contract.” Beale, Chitty on Contracts, 2018, vol. 1, secs. 23–001. 
1915 “9. Unjust enrichment. Where paragraph 8 above applies and where either contracting party has,  
by reason of anything done by another contracting party in the performance of the contract, derived  
a benefit before the termination of the contract, the party deriving such a benefit shall pay to the  

other party a sum of money equivalent to the value of such benefit.” 
1916 The clauses discussed below were selected arbitrarily by the author and may not represent a 
comprehensive sample of drafting styles. 
1917 The Grain and Feed Trade Association, “Contract No. 100,” 100. 
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that its applicability may be restricted to cases involving the seller, and not if the cause 

refers to difficulties with the production or procurement of the goods. The 

corresponding definition is the following: 

“‘Event of Force Majeure’ means (a) prohibition of export or other 

executive or legislative act done by or on behalf of the government of the 

country of origin or of the territory where the port or ports named herein 

is/are situate, restricting export, whether partially or otherwise, or (b) 

blockade, or (c) acts of terrorism, or (d) hostilities, or (e) strike, lockout 

or combination of workmen, or (f) riot or civil commotion, or (g) 

breakdown of machinery, or (h) fire, or (i) ice, or (j) Act of God, or (k) 

unforeseeable and unavoidable impediments to transportation or 

navigation, or (l) any other event comprehended in the term ‘force 

majeure.’” 

It is interesting to note that in spite of the effort made in order to list 

specific situations, there is still a residual case encompassing “any other event 

comprehended in the term ‘force majeure.’” 

The continuation of the clause makes it clear that: (1) the clause only 

applies to impediments affecting the seller – which constitutes an asymmetry, as there is 

no equivalent clause favoring the buyer; (2) the immediate effect of the clause is a 

suspension of the performance of the contract; (3) if the impediment lasts for more than 

21 consecutive days after the end of the contractual shipment period, the buyer has the 

right to terminate the contract; (4) if the buyer does not exercise this right, but the 

impediment lasts for another 14 consecutive days, the contract is automatically 

terminated; (5) upon cessation of the impediment, performance becomes due once more, 

but there may be an extension of the original period for performance; (6) rights depend 

on the affected party giving timely notice; (7) the burden of proof is on the seller. 

The ICE Futures US Sugar (the “Sugar 11”): 

The ICE Futures US rules for sugar futures contain a force majeure 

provision that is much more detailed than the one contained in the GAFTA Contract No 

100: 

“Rule 11.10. Force Majeure 

“Definition 

“(a) For purposes of this Rule, Force Majeure is defined as government 

intervention, war, strikes, rebellion, insurrection, civil commotion, fire, 

act of God, or any other such cause beyond a party's control. 

“Deliverer Force Majeure 

“(b) If a Deliverer is prevented from delivering at the port designated in 

the contract within the contract period by a Force Majeure situation, he 

shall immediately notify the Receiver and the Exchange, in writing, of 
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such fact and of the quantity so affected. Within one (1) Business Day of 

the cessation of a Force Majeure situation, the Deliverer shall notify the 

Receiver and the Exchange, in writing, of such fact. 

“(c) As soon as a Force Majeure situation has ceased, the Deliverer shall 

guarantee the Receiver time within which to receive delivery of either (i) 

the remainder of the contract period or (ii) thirty (30) calendar days, 

whichever is greater. However, if the Deliverer fails to notify the 

Receiver of the cessation of the Force Majeure situation by 5:00 p.m. of 

the last day of the original delivery period or if another Force Majeure 

situation shall occur during any delivery period extended beyond the 

original delivery period as described above, a financial settlement shall 

be made between the Deliverer and the Receiver, but the Deliverer shall 

not be liable for damages. 

“Receiver Force Majeure 

“(d) If a Receiver is prevented from accepting delivery within the 

contract period by a Force Majeure situation, he shall immediately notify 

the Deliverer and the Exchange, in writing, of such fact. The period for 

accepting delivery shall thereafter be extended by thirty (30) calendar 

days from the date of the issuance of the Receiver's notice of a Force 

Majeure situation. If the Receiver fails to accept delivery for any reason 

(whether or not involving Force Majeure) within said thirty (30) calendar 

day period, he shall be in default. 

“Settlement 

“(e) The basis for settlement under paragraph (c) above shall be as 

follows: 

“(i) The Receiver shall sell to the Deliverer sugar equal to the amount 

stated in the notice letter as required in paragraph (b) above. 

“(ii) The Deliverer and the Receiver shall enter into a settlement at a 

price for raw sugar at the place of default which represents the value of 

such sugar on the day for which the price is determined as established by 

a Special Arbitration Committee convened pursuant to Rule 11.09(c). 

“(iii) Any settlement shall be made on or before the second Business Day 

after the expiration of either (i) the contract period or (ii) thirty (30) 

calendar days after notice of termination of the Force Majeure situation, 

whichever is greater.” 

Some aspects of the rule are remarkable: the first is the definition of 

force majeure, which only requires it to be “beyond a party’s control” – there is no 

reference to unforeseeability or insurmountability. Regarding the list of examples of 

what constitutes force majeure, it is noticeable that the ICE rule is reasonably non-

specific, in which it only establishes a general list of situations that can lead to force 

majeure but do not go into the detail of how these events need to affect the parties. 
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Another interesting feature of the clause is that an event of force 

majeure that prevents delivery within the delivery period does not completely 

discharges the deliverer. The rule exempts the deliverer from liability for damages, but 

states that “a financial settlement shall be made between the Deliverer and the 

Receiver.” Such financial settlement takes the form of a sale by the receiver to the 

deliverer, by a price to be determined by a committee. The effect is, presumably, that 

the original transaction is offset, meaning that, in practice, the contract ends up being 

settled financially. 

The Repsol Trading General Terms & Conditions for Sales and 

Purchases of Crude Oil & Petroleum Products 

The Repsol Trading General Terms & Conditions for Sales and 

Purchases of Crude Oil & Petroleum Products contains a clause providing for force 

majeure events that reads as follows: 

“7.1 No failure or delay by either Party in fulfilling any of its obligations 

contained in the Agreement shall give rise to any claim by one Party 

against the other, except in relation to obligations to make payments 

under the Agreement, if such failure or delay arises out of force majeure, 

which for the purposes of the Agreement shall be any occurrence or 

circumstance reasonably beyond the control of that Party which could 

not be foreseen the moment of the contract formation. 

“7.2 Examples of force majeure include, but are not limited to: acts of 

God, war, whether declared or undeclared, civil disorder, riot, strike, 

lockout, sabotage, embargo, storm, earthquake, perils of the sea, 

accident of navigation, fire, breakdown or interruption of the functioning 

of installations production plant or machinery or other facilities of the 

Seller or of the means of transportation of the Oil or Product, non-

availability of feedstock, stoppage or restraint to labour in or about the 

plant of the Seller or its supplier, governmental laws, regulations or 

directions or acts of any officer, department agency, committee or similar 

bodies, national or international. Notwithstanding anything to the 

contrary contained in this Agreement, in the event that a Force Majeure 

Event shall have occurred and be continuing for consecutive period of 

thirty (30) Days, either Party shall be entitled to terminate this 

Agreement upon ten (10) Days written notice to the other Party. 

“7.3 For the purposes of this Clause 7, the terms “Seller’’ and “Party’’ 

where applied to the Seller shall include the relevant Seller’s Suppliers, 

Affiliates and subsidiaries and the Seller shall be entitled to rely on an 

event of force majeure affecting the relevant Seller’s Suppliers, Affiliates 

and subsidiaries.  

“7.4 The Seller shall not be required to make up deliveries omitted on 

account of the occurrence of incidents of force majeure.  
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“7.5 Notwithstanding this Clause 7, the Buyer shall not be relieved of any 

obligation to make payment for all amounts due under the Agreement for 

despatch, demurrage, detention or any other financial obligation 

whatsoever. This provision shall not apply in case when the Buyer is 

banned to order payments to the Seller due to the embargo, assets 

freezing and any other restrictive measures adopted by the government, 

public administration, supranational bodies and international 

organisations of Buyer’s jurisdiction against Seller, its designated banks 

or the country of its jurisdiction. In this case the Buyer shall perform 

payment as soon as embargo, assets freezing and other restrictive 

measures have been lifted.  

“7.6 Each Party shall promptly notify the other upon occurrence of any 

circumstances excusing or likely to excuse that Party’s non-performance 

or delay under this Clause 7 and, if possible describe its extent and 

estimated duration. That Party shall also communicate when the effects 

of the force majeure event terminate.  

“7.7 If by any reason or cause reasonably beyond the control of the 

Seller, including but not limited to the reasons set out in Clause 7.2, in 

the Seller’s reasonable opinion there is a curtailment or shortage or 

interference of the Seller’s sources or anticipated sources of supply, or 

transportation of any grade of Oil or Product from whatever country 

such that the Seller is unable to meet its own planned requirements, or 

anticipates that it will be unable to meet its own planned requirements, 

and those of its Associated Companies and Affiliates and its requirements 

for sales to customers, including the Buyer, the Seller may allocate on a 

fair and reasonable basis according to its own discretion, its available 

supply of the grades of Oil or Product among its own requirements, those 

of its subsidiaries and Affiliates and its requirements for sales to 

customers including the Buyer. In no circumstances shall the Seller be 

required to search for alternative sources of supply of Oil or Product 

under the Agreement when there are shortages or deficiencies of 

deliveries resulting from an impediment of any kind.” 

The Repsol contract force majeure clause is rather broad in its scope, 

being particularly ample regarding the protection granted to the seller. 

The requirements to invoke the clause are that the event is “reasonably 

beyond the control” of the affected party and that it “could not be foreseen [at] the 

moment of the contract formation.” It does not mention a specific requirement of 

insurmountability. There is a list of situations that would constitute events of force 

majeure, but it is expressly indicated that the list is not exhaustive. It is especially 

generous towards the seller in which it includes in the list situations that are internal to 

the seller organization, such as “interruption of the functioning of installations, 

production plant or machinery or other facilities of the [s]eller” and strikes in the “plant 

of the [s]eller or its suppliers.” Moreover, item 7.3 explicitly includes the seller’s 
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suppliers, affiliates and subsidiaries within the definition of “seller,” indicating that 

events affecting these third parties can also be invoked as a seller’s force majeure. 

Furthermore, item 7.7 grants to the seller considerable discretion in 

allocating the goods among buyers in case of shortage of supply. The same item also 

states that, in case of shortage, the seller is not required to procure goods from 

alternative sources, which effectively shifts to the buyer the procurement risk. 

It also exempts the buyer from liability related to lack of payment, 

provided that the non-performance was caused by certain impediments including 

governmental restrictions, embargos and similar situations. The exemption only lasts as 

long as the impediment is in place. The obligation is reinstated as soon as the 

impediment ceases to exist. On the other hand, it also expressly indicates that the buyer 

is not “relieved of any obligation to make payment for all amounts due […] for 

despatch, demurrage, detention or any other financial obligation whatsoever.” 

If provides for the termination of the contract if the force majeure 

event lasts for more than 30 consecutive days. 

The contract is governed by English law and expressly excludes the 

application of the CISG. 

Shell International Trading and Shipping Company Limited 

General Terms and Conditions for Sales and Purchases of Crude Oil 

The Shell contract also contains a rather detailed force majeure clause, 

worded as follows: 

“Section 34. – Force majeure, etc.  

“34.1 Neither the Seller nor the Buyer shall be liable for a failure to 

perform any of its obligations under the Agreement insofar as that party 

proves that the failure was due to an impediment beyond its control;  

“34.2 An impediment within Section 34.1 above shall:  

“34.2.1 include delay, hindrance, reduction in, interference with, 

curtailment or prevention of a party’s performance of its obligations 

hereunder resulting from events such as the following, this list not being 

exhaustive: (a) war, whether declared or not, civil war, riots and 

revolutions, acts of piracy, acts of sabotage; (b) natural disasters such as 

violent storms, cyclones, earthquakes, tidal waves, floods, destruction by 

lightning; (c) explosions, fires, destruction of tankage, pipelines, 

refineries or terminals and any kind of installations; (d) boycotts, strikes, 

lock-outs, labour disputes of all kinds, go-slows, occupation of factories 

and premises; (e) any curtailment, reduction in, interference with, failure 

or cessation of, supplies of crude oil from any of the Seller’s or the 

Seller’s suppliers sources of supply or by any refusal to supply crude oil 

whether lawful or otherwise by the Sellers suppliers (provided in fact the 
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sources of supply are for the purposes of the Agreement); (f) any 

compliance with any law, regulation or ordinance, or with any order, 

demand or request (including any obligation arising out of the exercise of 

a requirement to deliver crude oil of the grade deliverable hereunder by 

way of royalty-in-kind) of an international, national, port, transportation, 

local or other authority or agency or of any body or person purporting to 

be or to act for such authority or agency or any corporation directly or 

indirectly controlled by any of them; and  

“34.2.2 not include delay, hindrance, interference with, curtailment or 

prevention of a party’s accrued obligation to make payment under the 

Agreement whether in respect of price, dispatch, demurrage or any other 

financial obligation whatsoever.  

“34.3 The party seeking relief (the “Relying Party”) shall as soon as 

possible after the impediment becomes known to it give notice in writing 

to the other party of such impediment and the effects, or the reasonably 

anticipated effects, on its ability to perform in as much detail as possible 

and the appropriate relief sought. The appropriate relief takes effect from 

the time the other party receives the notice. Failure to give notice as soon 

as possible may make the Relying Party liable in damages to the other 

party for loss which otherwise could reasonably have been avoided.  

“34.4 The appropriate relief under this section shall be as follows:  

“34.4.1 in respect of an impediment that renders impossible the Relying 

Party’s performance of its obligations, immediate termination of the 

affected delivery obligation(s) without liability for damages, penalties 

and other contractual sanctions;  

“34.4.2 in respect of an impediment that delays, hinders, reduces or 

interferes with the performance of the delivery obligation(s), immediate 

postponement of those obligations without liability for damages, 

penalties and other contractual sanctions for a period until midnight 

local time on the last date of the Laydays, or until such time as the 

impediment is removed, whichever is the earlier. The impediment shall 

not, however, operate to extend the term of the Agreement. Further, 

should the impediment continue beyond midnight local time on the last 

day of the Laydays then it shall be deemed to render the Relying Party’s 

obligations impossible and Section 34.4.1 above shall apply thenceforth;  

“34.4.3 the Relying Party, if the Seller, shall not be obliged to purchase 

afloat or otherwise from other suppliers to make good shortages or 

deficiency of delivery resulting from an impediment.  

“34.5 Without prejudice to the foregoing provisions of this Section, if at 

any time the Seller’s availability of crude oil of the grade deliverable 

hereunder is curtailed or interfered with as a result of the Seller’s actions 

being based on compliance with a request or requirement of or made by 

or through the International Energy Agency (“IEA”) then, for so long as 
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such curtailment or interference continues, the Seller shall be entitled to 

withhold, reduce or suspend delivery hereunder to such extent as the 

Seller shall in its absolute discretion determine, and the Seller shall not 

be bound to acquire by purchase or otherwise additional quantities from 

other suppliers.  

“34.6 Nothing in this Section shall be taken to limit or prevent the 

operation of the Common Law doctrine of frustration (including 

frustration of the adventure, of purpose or of the Agreement).” 

In this case, it is interesting to notice the choice of words: the clause 

starts by defining force majeure as an event that was due to an impediment beyond the 

control of the party – language that suggests affinity with uniform international sales 

law. The clause, however, does not mention requirements of unforeseeability or 

insurmountability. 

Apart from the general definition, the clause also contains a list of 

examples, that is also expressly said to be non-exhaustive. Similar to the Repsol clause, 

shortage of supply is included among the events, and there is a provision expressly 

indicating that the seller does not have to seek alternative suppliers in case of shortage, 

meaning that the seller does not undertake procurement risk. Financial obligations are 

excluded from the scope of force majeure. 

It also contains detailed provisions regarding the protection granted to 

the affected party, including the termination of the contract if performance becomes 

impossible or exceeds the delivery period. 

Finally, and somewhat curiously, the clause indicates that it does not 

intend to “prevent the operation of the common law doctrine of frustration.” The 

explicit reference to this doctrine is justified by the circumstance that the agreement is 

governed by English law. Its choice of law clause also expressly excludes the 

application of the CISG. 

The GIIGNL Master Ex-Ship LNG Sales Agreement 

The GIIGNL Master Ex-Ship LNG Sales Agreement contains a fairly 

lengthy force majeure clause drafted as follows: 

“12. Force Majeure  

“12(1) A Party is not liable for a failure to fulfill (or a delay in fulfilling) 

an obligation under this Agreement or any Transaction (other than an 

obligation to pay money due) and is not in breach of this Agreement or 

any Transaction, if and to the extent to which fulfillment of such 

obligation has been delayed, interfered with or prevented by Force 

Majeure, which shall be defined as any event or circumstance whatsoever 

(or combination of events or circumstances) which is beyond the 

reasonable control of the affected Party acting as a Reasonable and 

Prudent Operator.  
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“12(2) Provided the requirements of Sub-Clause 12(1) are met, "Force 

Majeure" includes but is not limited to:  

“(a) The compliance by the affected Party with an act, order or demand 

of an international, national, port, transportation, local or other 

authority or agency or of any body or Person purporting to be or act for 

such an authority or agency, but excluding any failure to pass inspection;  

“(b) Fire, flood, atmospheric disturbance, lightning storm, typhoon, 

hurricane, tornado, earthquake, landslide, soil erosion, subsidence, 

washout, epidemic or other acts of God, shipwreck, navigational and 

maritime perils;  

“(c) War (whether declared or undeclared), riot, civil war, piracy, 

blockade, insurrection, acts of public enemies, civil or military 

disturbances or act of terrorism, quarantine restriction;  

“(d) A strike or any other kind of labour dispute;  

“(e) Any circumstances relating to the loading of the LNG Vessel at the 

Loading Port and/or the Seller’s Facilities or relating to the 

transportation of the LNG, which affect the ability of the Seller to deliver 

the LNG at the Receiving Facilities; and  

“(f) Any circumstances relating to the unloading of the LNG Vessel at the 

Unloading Port and/or the Receiving Facilities, which affect the ability of 

the Buyer to receive, unload or use the LNG to be delivered under this 

Agreement.  

“Each of paragraphs (a), (b), (c), (d), (e), and (f) of this Sub-Clause 

12(2) shall be read and construed independently.  

“12(3) The Party claiming Force Majeure shall give to the other Party, 

as soon as practicable after such Force Majeure occurs, notice of such 

Force Majeure. Such Force Majeure notice shall include in detail all 

information available about the circumstances, the relevant facts and 

consequences, and a statement of the steps and time believed necessary to 

remedy the Force Majeure situation. The Party claiming Force Majeure 

shall thereafter keep the other Party updated as to the event of Force 

Majeure, its effects and the actions being taken to overcome it.  

“12(4) A Party claiming Force Majeure shall use reasonable 

endeavours:  

“(a) to eliminate or overcome the event or circumstance of Force 

Majeure relied on to enable it to resume full performance of its 

obligations; and  

“(b) to minimize the effects of the event or circumstance of Force 

Majeure; provided however that (i) such Party claiming Force Majeure 

shall not be obliged to take any steps which would be beyond its 
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reasonable control or would not be taken by a Reasonable and Prudent 

Operator and (ii) a strike or any other kind of labour dispute may be 

settled by the Party concerned at its absolute discretion.  

“12(5) For the purpose of Sub-Clause 12(1), unless the event or 

circumstance is beyond the reasonable control of the Seller itself and all 

of the following Persons who are in any way related to the event or 

circumstance (all acting as Reasonable and Prudent Operators), it is 

deemed to be within the reasonable control of the Seller: (i) The operator 

or delegated operator of Seller’s Facilities; (ii) The owner, operator, 

manager or charterer of the LNG Vessel; and (iii) Employees, 

contractors and agents of one or more of the foregoing Persons and the 

Seller.  

“12(6) For the purpose of Sub-Clause 12(1), unless the event or 

circumstance is beyond the reasonable control of the Buyer itself and all 

of the following Persons who are in any way related to the event or 

circumstance (all acting as Reasonable and Prudent Operators), it is 

deemed to be within the reasonable control of the Buyer: (i) The owner, 

operator or delegated operator of Receiving Facilities; and (ii) 

Employees, contractors and agents of one or more of the foregoing 

Persons and the Buyer.  

“12(7) In the event that any circumstance of Force Majeure continues for 

[__] days such that it prevents a Party from performing all or 

substantially all of its obligations under this Agreement or the relevant 

Transaction, then the other Party shall be entitled to terminate the 

relevant Confirmation Notice without liability to the other Party by 

giving written notice to the Party that claimed Force Majeure.  

“12(8) For the avoidance of doubt, any change in the demand of the 

Buyer’s customers for LNG or Natural Gas shall not qualify as Force 

Majeure.” 

Some traits that are shared with some or all of the other clauses 

analyzed this far are: the exclusion of the obligation to pay money due from the cases 

where force majeure grants protection to a non-performing party; the lack of reference 

to unforeseeability as a requirement; and the suspension of the performance for a period 

of time, after which termination becomes possible. 

Other interesting traits that are not found in other examples of force 

majeure clauses are: the reference to a standard of care – the “Reasonable and Prudent 

Operator,” an expression defined as referring to 

“the degree of diligence, prudence and foresight reasonably and 

ordinarily exercised by an experienced operator engaged in the same line 

of business under the same or similar circumstances and conditions 

having due consideration to the interests of the other Party;” 
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an explicit requirement in the sense that the party claiming force 

majeure must reasonably attempt to overcome or at least mitigate the effects of the 

impediment; specific provisions delineating the sphere of control of both seller and 

buyer; and a specific provision indicating that the buyer bears the risk of a fall in the 

demand of its own customers. 

General analysis 

Although the force majeure clauses analyzed above are far from 

representing a comprehensive sample of the force majeure clauses usually adopted in 

commodity contracts, the observation of some common traits shared by them generally 

conforms to what is pointed out as traits usually found in force majeure clauses. 

Some of these features are: (1) that the events that constitute force 

majeure are defined by recourse to a list of hypothetical events, followed by a “catch-

all” residual rule, and often an indication that the list of events is not exhaustive;1918 (2) 

a lack of uniformity regarding the requirements of unforeseeability and 

insurmountability; (3) differences regarding the allocation of procurement risk; (4) a 

mechanism where the obligation remains suspended for a while, after which termination 

becomes possible;1919 (5) different lists of events to buyers and sellers, and even the 

case of the GAFTA Contract No. 100 where the buyer was not contemplated by the 

clause; (6) different approaches regarding financial obligations, which are often 

excluded from the reach of the protection granted by these clauses. 

It is submitted, in any event, that all of the clauses mentioned above 

would work well under the CISG.1920 The only provision that could be out of place in a 

CISG contract would be the reference in the Shell contract to the clause not displacing 

the application of the doctrine of frustration under the English common law, because 

this is the provision that refers more glaringly to the applicable domestic law. Under the 

CISG, a situation of frustration of purpose would probably not entitle the parties to 

terminate the contract (see Section 3.7.9 below). 

3.7.8 Article 79 CISG and preemption by contractual provisions 

By application of Article 6 CISG, the parties are free to exclude the 

application of the CISG, derogate from, or vary the effect of, any of its provisions. 

Commentators identify a few exceptions, and there is some debate about what 

provisions exactly are mandatory,1921 but it seems clear that the rule of Article 79 is not 

 
1918 Faruque, “Renegotiation and Adaptation of Petroleum Contracts,” 136; Elizabeth Farrell et al., 
“Long-Term Supply (and off-Take) Agreements: Some Recent Themes,” 8; Cordero-Moss, Boilerplate 
Clauses, International Commercial Contracts and the Applicable Law, 123. 
1919 Elizabeth Farrell et al., “Long-Term Supply (and off-Take) Agreements: Some Recent Themes,” 8. 
1920 The GAFTA, Repsol, Shell and GIIGNL agreements are expressly governed by English law and 
expressly exclude the application of the Convention. The ICE Futures US rulebook is silent upon these 
issues, but submits all of the disputes arising out of their activities to arbitration, to be conducted by their 
own tribunal. 
1921 In this regard, see Schroeter, “Freedom of Contract: Comparison between Provisions of the CISG 
(Article 6) and Counterpart Provisions of the Principles of European Contract Law,” 261. 
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among these, meaning that the parties may exclude, derogate from, or vary the rule 

contained therein.1922 

This means that before any question as to the interpretation of Article 

79 in a specific case, it is essential to look first into the contract to see whether its 

contents affect in any way the application of that provision.1923 

It should pose no problem if the parties explicitly state that they wish 

to do so. It would indeed be perfectly possible that a clause is drafted in a way to 

indicate that the parties do not want Article 79 to apply, or that the parties indicated 

clearly what portions of Article 79 they want to apply, and what portions they want not 

to apply. 

A potential issue arises, however, when the contract contains one or 

more clauses relating to part or all of the issues covered by Article 79, but the parties 

have not explicitly indicated how such clause(s) should relate to the rules contained in 

Article 79. 

One such example would be a clause simply stating that a party should 

be liable for damages caused by any breach of contract, “force majeure excepted.” 

Indeed, one of the leading cases in English law regarding the concept of force majeure 

referred to a contract where the wording of the clause contained this exact phrase.1924 

As in English law, force majeure is not a concept that is explicitly 

mentioned in the Convention.1925 So, a determination has to be made as to whether a 

reference to “force majeure” in the contract should mean a reference to the exemption 

rule contained in Article 79(1) CISG. 

Currently, it seems that the majority of the commentators (albeit with 

relevant exceptions1926) are of the position that, in spite of the lack of express reference, 

Article 79(1) contains, indeed, a rule of force majeure.1927  

Operating in favor of this understanding is the fact that the ICC Force 

Majeure model clause, that expressly describes itself as a force majeure clause, contains 

general prerequisites1928 that are practically identical to those contained in Article 79(1): 

 
1922 Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre 
Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 3.1 (with further 
references in the footnotes). 
1923 See CISG Advisory Council, “Opinion No. 20”, black-letter rule 1 and para. 1.1. The Opinion refers 
to cases of economic hardship, but it seems clear that the same principle applies to other kinds of 
impediments as well. 
1924 William Swadling, “The Judicial Construction of Force Majeure Clauses,” in Force Majeure and 
Frustration of Contract, ed. Ewan McKendrick (New York: CRC, 2013), 8. 
1925 Schwenzer, “Force Majeure and Hardship in International Sales Contracts,” 712. 
1926 See, for instance, Schlechtriem, Uniform Sales Law - The UN-Convention on Contracts for the 
International Sale of Goods, 101. 
1927 Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre 
Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 2; Schwenzer, “Force 
Majeure and Hardship in International Sales Contracts,” 713–14. 
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“(a) that [the party’s] failure to perform was caused by an impediment 

beyond its reasonable control; and 

“(b) that [the party] could not reasonably have been expected to have 

taken the occurrence of the impediment into account at the time of the 

conclusion of the contract; and 

“(c) that [the party] could not reasonably have avoided or overcome the 

effects of the impediment.”1929 

Likewise, Article 7.1.7(1) PICC, also expressly named “force 

majeure,” contains a very similar set of prerequisites, as seen above: 

“Non-performance by a party is excused if that party proves that the non-

performance was due to an impediment beyond its control and that it 

could not reasonably be expected to have taken the impediment into 

account at the time of the conclusion of the contract or to have avoided 

or overcome it or its consequences.” 

So, although attention must obviously be given to the wording of the 

contract in order to determine whether the parties have agreed – explicitly or impliedly 

– a rule varying from the one contained in Article 79(1), it can be reasonably be argued 

that when the parties simply make reference to “force majeure,” and the contract is 

governed by the CISG, the requisites to determine whether a situation falls within the 

concept of force majeure are those of Article 79(1) CISG. A similar reasoning should 

also apply to the effects of such a clause, if those are not explicitly or impliedly agreed 

by the parties. 

Finally, the fact that Article 79(1) is a rule of force majeure means that 

provisions regarding force majeure in domestic law should not apply, as they would 

have been preempted by the CISG.1930 

A more complicated case could arise when contracts contain force 

majeure (or similar) provisions listing specific circumstances. As seen above, the 

GAFTA Contract No. 100 standard terms, for instance, defines “force majeure” in a 

clause named “prevention of shipment” (clause 19). The definition contains several 

examples of cases that are to be construed as events of force majeure, all specifically 

related to problems regarding shipment and transportation. As mentioned above 

(Section 3.7.7.2), there is no equivalent clause exempting the buyer in case of similar 

events, and no indication that force majeure could apply to cases not directly related to 

difficulties in the shipment. 

 
1928 Apart from these general prerequisites, paragraph 3 of the model clause also contains a list of cases 
that are presumptively to be considered as cases falling within the concept. 
1929 ICC Force Majeure clause, paragraph 1. 
1930 Lookofsky, “In Dubio Pro Conventione?,” 283. He refers expressly to the case of Article 79(1) 
“preempting” similar common law doctrines, but arguably the same rationale should apply to internal 
force majeure rules, where such rules exist. Similarly, Lookofsky, Understanding the CISG, 138. 



464 
 

A question thus arises: if such a contract were governed by the 

CISG,1931 would Article 79 apply to the cases not expressly provided in the clause, or 

the fact that the parties have provided for some cases and not for others should mean 

that the unforeseen cases simply do not exempt an obligor? The principle of restrictive 

interpretation of terms containing exceptions indicate that in such a case, situations not 

expressly covered should not trigger either the effects provided for by the clause, nor 

the effects provided for by Article 79 CISG. However, as always, regard must be given 

to the contractual provisions and to the intention of the parties.1932 The same reasoning 

would mean that the buyer should not be able to claim force majeure under such a 

contract. 

A Russian arbitration court1933 found a force majeure clause listing 

grounds on temporary exemption to be exhaustive, thus denying a defense based on a 

case that was not included in the list. It is worth noting, however, that the court may 

have been influenced, in this specific case, by the fact that the alleged excuse was 

clearly not a case of force majeure: the buyer tried to justify its failure to pay the price 

on the basis that its bank had not completed a currency exchange transaction. It became 

apparent, however, that the refusal of the bank in doing so was due to the lack of funds 

available in the buyer’s account. 

On the other hand, in the Sanguinarine case,1934 the CIETAC seemed 

to recognize that the buyer was not precluded from arguing an impediment under 

Article 79 even though the contract contained a force majeure provision that benefitted 

only the seller. Similarly, in the Steel ropes case, the court seemed to consider the 

application of Article 79 even though the contract apparently contained a force majeure 

clause.1935 

It is submitted that the latter position may lead to unfair outcomes. If 

the parties have made the effort of drafting a clause describing the events they consider 

as being covered by the provision of force majeure, the court should not disregard this 

agreement to impose upon the parties a different rule. Similarly, if the force majeure 

clause drafted to protect (only) the seller contains a very specific set of events that could 

exempt it from liability, and no similar provision protects the buyer, this asymmetrical 

protection must be upheld by the court (at least as a principle). If the court allows the 

buyer to invoke Article 79, the buyer, who did not have to go through the process of 

expending leverage to negotiate a force majeure clause in its favor, may end up in a 

 
1931 The GAFTA Contract No. 100 explicitly excludes the application of the CISG. The hypothesis is a 
mental exercise to speculate on the interaction between Article 79 and force majeure clauses in general. 
1932 For a similar discussion, see Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La 
Convención de Viena de 1980 Sobre Compraventa Internacional de Mercancías y En Instrumentos Del 
Soft Law,” sec. 3.1. 
1933 Russian Federation Arbitration proceeding 123/1992 (CLOUT Case 142), 10 CLOUT 11 (Tribunal of 
International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry 
1995). 
1934 Sanguinarine case, Pace Law School Institute of International Commercial Law. 
1935 Steel ropes case (Unilex Case 420), Unilex. 
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better position than the seller, who was presumably more careful in this regard. The 

court would be unduly altering the balance achieved by the parties when drafting the 

contract – a balance that may have had weight, for instance, in the determination of the 

contractual price. 

Conversely, the absence of a force majeure clause does not necessarily 

amount to a tacit exclusion of Article 79. Professor Vogenauer, commenting on Article 

7.1.7 PICC – which, as seen above, has a very similar scope of application to Article 79 

CISG – argues that 

“[n]egative inference from the absence of a force majeure clause against 

the obligor which failed to protect itself by appropriate language is only 

conceivable if the obligee can demonstrate, according to the standards 

required under Article 1.9 [PICC], that the inclusion of general force 

majeure clauses is invariably systematic according to prior practice 

established between the parties or because of usages applicable in their 

specific trade.”1936 

There is an important caveat, though: the force majeure provision (or 

the lack thereof) must be interpreted together with the remaining provisions of the 

contract. If elsewhere in the contract the parties have expressly or implicitly allocated 

risks that would normally fall within the sphere of a force majeure clause, this allocation 

of risk must be upheld, meaning that the materialization of such risks would not trigger 

the application of Article 79 CISG.1937 Importantly, however, a distinction must be 

made between the allocation of ordinary risks (e.g., procurement risk is with the seller) 

and extraordinary risks, which would in principle constitute the cases of application of 

rules of impediment (e.g., that the seller were unable to find a good because it had its 

access cut off from all possible suppliers by an impediment). The situations where 

contractual risk allocation preempts the application of a rule of impediment are, quite 

obviously, those where allocation covers the extraordinary risk that would otherwise 

trigger a rule of impediment (see Section 3.7.3.4 for a more detailed discussion in this 

regard). 

Another, potentially more problematic, question, regards whether a 

clause making reference to economic hardship, changed circumstances, or similar terms 

should also trigger the effects provided by Article 79(1) CISG. Professor Farnsworth, 

for instance, refers to Article 79 not as a rule of force majeure, but as a rule of “changed 

circumstances,”1938 which would suggest that the rule of Article 79 would be displaced 

by such a clause. Professor DiMatteo argues that if one considers that Article 79 

contains a rule that encompasses “impracticability,” then it would be logical to consider 

that at least some cases of economic hardship would fall within the scope of the rule. 

 
1936 Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(PICC), commentary to Article 7.1.7, para. 16. 
1937 Atamer, “Commentary to Articles 79-80,” 1075. 
1938 Allan Farnsworth, “Review of Standard Forms or Terms under the Vienna Convention,” Cornell 
International Law Journal 21, no. 3 (July 1, 1988): 447. 
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Therefore, if the contract contains a hardship clause covering these cases,1939 the 

potential field of application of the rule of Article 79 in a contract containing such 

clause would be reduced. 

Conversely, still in a scenario where it is recognized that impossibility 

and economic hardship are different points in a conceptual continuum, a rule of changed 

circumstances in the style of Article 6.2.2 PICC cannot be said to preempt the whole 

case of application of Article 79 CISG. In other words, there will be cases – most 

notably, those regarding true impossibility and possibly others, depending on how the 

hardship clause is drafted – that would fall within the scope of Article 79 but would not 

trigger a hardship clause. In these cases, it is thus submitted that a “partial preemption” 

would take place: for impediments constituting impossibility or impracticability, to the 

extent that such impediments are not covered by the contractual clause, Article 79 

should apply; for those falling within the scope of the clause, the clause should displace 

the rule of Article 79. 

Such determination cannot be accurately made, however, without 

looking into the actual wording of the clause, the remaining provisions of the contract 

(particularly those allocating risks), and the circumstances of the case, which, together 

or in isolation, can dictate a different outcome. 

Finally, another important conceptual distinction must be made 

between clauses for the automatic adjustment of the contract – the most usual are 

adopted to adjust the price according to inflation or other objective indices (“escalator 

clauses,” “index-linking clauses,” “value-stabilization clauses” etc.1940), but this 

category would also encompass clauses such as the aforementioned “most favored 

customer,” “most favored buyer” and “market parity”1941 – and those for cases of 

economic hardship or changed circumstances. Arguably, the cases of application of 

each of these are different:1942 expected variation of prices in one case; reasonably 

unforeseen extreme economic difficulties in the other. Therefore, the application of the 

rule of Article 79 should not be precluded by a clause falling within this category, as 

they are triggered by different sets of facts. This is not to say that, in practice, it may be 

difficult to clearly identify the difference of scope between those clauses: if inflation is 

argued as an impediment, then the contractual provisions must be carefully analyzed to 

understand whether the risk was addressed by the escalator clause, or actual inflation 

was sufficiently extraordinary so as to be arguably beyond the scope of such clause – 

and, of course, whether inflation as such qualifies as an impediment under the 

 
1939 DiMatteo, “Contractual Excuse Under the CISG,” 267. 
1940 Brunner, Force Majeure and Hardship under General Contract Principles, 452; see also Section 
3.6.4. 
1941 Davis, “Renegotiating Long-Term Energy Supply Contracts with Japanese Buyers,” 32. 
1942 Perales Viscasillas, “La Rebus Sic Stantibus En El Marco de La Convención de Viena de 1980 Sobre 
Compraventa Internacional de Mercancías y En Instrumentos Del Soft Law,” sec. 3.1; Strenger, Contratos 
Internacionais Do Comércio, 248; 253; Davis, “Renegotiating Long-Term Energy Supply Contracts with 
Japanese Buyers,” 32. 
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contract1943 (for a discussion regarding inflation as a trigger for Article 79 CISG, see 

Section 3.7.3.8 above). 

Similarly, some cases that could fall within the scope of Article 79 

CISG can also be addressed indirectly by the contract by provisions that do not refer 

specifically to cases of impediments, force majeure, economic hardship and the like, or 

even by facts that may not be mentioned within the contract. Consider, for instance, the 

discussion regarding whether “speculative” contracts could be subject to an impediment 

of economic nature, or the possibility that an event of extreme price fluctuation be 

irrelevant to an obligor who had made contractual arrangements to hedge against such 

price variation (both possibilities are discussed in Section 3.7.3.7 above). 

3.7.9 The CISG and specific cases of frustration of purpose 

As seen before, although some dissent on the issue seems to exist, it 

has been argued that Article 79 CISG does not cover all cases that would fall within the 

doctrine of frustration of purpose.1944 In English law, frustration of purpose is 

characterized when “something occurs after the formation of the contract which (…) 

transforms the obligation to perform into a radically different obligation from that 

undertaken at the moment of entry into the contract.”1945 

Another, more general, definition is that frustration occurs whenever 

the performance, albeit still possible, “is no longer of any use [to its recipient] for the 

purpose for which both parties had intended it to be used.”1946 

Some cases that would normally fall within the category of frustration 

of purpose might trigger the application of Article 79 CISG (e.g., a case where a 

supervening wartime regulation renders performance forbidden1947). Others arguably 

would not. One of the classic illustrative cases of the doctrine of frustration of purpose 

is the set of cases known as “the coronation cases.” Those cases referred to the 

cancellation of a procession that would take place in honor of the coronation of King 

Edward VII. Some persons had agreed to rent apartments from where they would have a 

privileged view of the passing procession but sought to be liberated from their contracts 

when the coronation – and, consequently, the procession – was cancelled due to the 

King facing a health issue. The court generally sided with the lessees, on the basis that it 

had become impossible to fulfill the purpose of the contract.1948 

 
1943 See Brunner, Force Majeure and Hardship under General Contract Principles, 452–60 for examples 
involving contracts not governed by the CISG. 
1944 Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 
International Sale of Goods,” 5–2. 
1945 Beale, Chitty on Contracts, 2018, vol. 1, secs. 23–001. 
1946 Brunner, Force Majeure and Hardship under General Contract Principles, 464. 
1947 Peel, Treitel: The Law of Contract, paras. 19–043 makes reference to such a case involving a contract 
for the lease of land. 
1948 Roy G. McElroy and Glanville Williams, “The Coronation Cases, I,” Modern Law Review 4, no. 4 
(1941): 245–47. 
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The choice of wording might be subtle, but the difference is relevant: 

it was not performance that became impossible; it was the fulfillment of the purpose of 

the contract. The performance due by either party did not become more difficult or 

onerous. The cancellation of the coronation did not prevent either the lessor from 

making the apartment available to the lessee, or the lessee from paying the price (nor 

from occupying it). As Treitel puts it, “[f]rustration of purpose is, in a sense, the 

converse of impracticability.” Impracticability implies that performance has become 

substantially more burdensome, which is why, in sales contracts, it is usually argued by 

the seller; frustration of purpose implies that the performance to be received has become 

of a so “greatly reduced value” that the price should not be deemed as due; it is thus 

usually argued by the buyer.1949 They are related insofar as they refer to situations 

where a party wants relief from an obligation; but the cases of application are different. 

It is submitted, therefore, that cases of frustration of purpose do not necessarily fall 

within the concept of impediment in the sense of Article 79 CISG (or of Article 7.1.7 

PICC, for that matter, although it could arguably trigger the application of Article 6.2.2 

PICC). 

The question, then, is: if a contract governed by the CISG is also 

subject to a domestic law that includes the doctrine of frustration of purpose, or to a rule 

of law with equivalent effects, would such doctrine or rule apply if a situation analogous 

to that of the coronation cases presented itself? 

Preemption is said to occur when the Convention covers a matter, so, 

in principle, if it is accepted that the Convention does not contain a rule for frustration, 

it should not be preempted and a court or tribunal applying the Convention against a 

legal backdrop that contains a rule of frustration, it could be argued that frustration 

should still be applicable, if the situation does not trigger Article 79. 

It seems that there are a few cases that would fall within the scope of a 

rule of frustration, which would not trigger Article 79 CISG (at least, not if that rule is 

interpreted as proposed in this writing): cases where the value of performance has 

diminished dramatically for the recipient. The situation would be analogous to that of 

the lessees in the coronation cases: performance is still possible, but it is no longer 

valuable for its recipient. These cases have been discussed in Section 3.7.2.6. In sum, it 

is submitted that these cases would not constitute an impediment in the meaning of 

Article 79(1) CISG.1950 

Professor DiMatteo once argued that the CIETAC once recognized 

that the “theory of frustration of contract” was deemed to be included within the concept 

of impediment under the CISG.1951 Reading the English translation of the text, however, 

I ended up with a different impression. It seems that the seller did argue that the CISG 
 

1949 Peel, Treitel: The Law of Contract, paras. 19–041. 
1950 Honnold, Uniform Law for International Sales, 621–22; Jacob S. Ziegel and Claude Samson, “Report 
to the Uniform Law Conference of Canada on Convention on Contracts for the International Sale of 
Goods,” July 1981, cisgw3.law.pace.edu/cisg/wais/db/articles/english2.html, comment to Article 79. 
1951 DiMatteo, “Contractual Excuse Under the CISG,” 296–97. 
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covered such a theory, but that the tribunal held that there was “no legal basis to support 

[the] frustration of purpose theory as asserted by [Seller].”1952 In any case, based on the 

available information, it seems that the CIETAC did not present an elaborated argument 

to justify their position. 

Professor Nicholas, as discussed in Section 3.7.2.1, also underlined 

the fact that the wording of Article 79(3) was a compromise that sought to 

accommodate a proposal by the Norwegian representatives in the sense that paragraph 

(3) would contain a rule akin to a rule of frustration. In accordance with such proposal, 

the word “only,” previously qualifying the excerpt “for the period during which the 

impediment exists” was suppressed, with the declared intention of leaving open “the 

possibility that the exemption might continue even after the period during which the 

impediment existed”1953. In accordance with Professor Nicholas, if effect is to be given 

to the historical evidence of the intentions of the Working Group, paragraph (3) should 

be read as if its wording were: 

“The exemption has effect for the period during which the impediment 

exists and may have permanent effect if after the impediment has ceased 

to exist the circumstances have so radically changed that it would be 

manifestly unreasonable to hold the non-performing party liable.”1954 

If this is correct, then the rule of paragraph (3) would be a rule of 

frustration of purpose as well. As agued in Section 3.7.2.6, however, apart from 

departing from the text of the rule as it was finally incorporated into the CISG, such 

interpretation would also raise the question of the inappropriateness of the remedies 

provided under Article 79. 

The CISG-AC, in Opinion No. 20, based on different premises, argued 

that the reduction of the value of the performance does trigger Article 79 CISG. If this 

position prevails, this means that the CISG does cover most cases that would fall under 

the category of frustration of purpose. I agree that in the most extreme cases1955 this 

would be acceptable, but with the important caveat that the applicable threshold (i.e., 

how dramatic the reduction of the value of the performance must have been in order for 

the rule to be applied) would probably be still influenced by the otherwise applicable 

domestic law, because the CISG would not offer a logically satisfactory remedy for this 

situation (see Section 3.7.2.6). 

 
1952 Iron-Molybdenum Alloy case (CISG Online Case 1067), CISG Online. 
1953 Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 
International Sale of Goods,” 5:17. 
1954 Ibid., 5:18. 
1955 This would probably not be materially different from the situation regarding the doctrine of 
frustration of purpose in English law, which, reportedly, is almost never applied to sales contracts. See 
Peel, Treitel: The Law of Contract, paras. 19–043. 
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3.7.10 Practical advice: parties should draft explicit clauses addressing force 

majeure and economic hardship 

For contracts designed to be governed by English law, the unanimous 

advice seems to be in the sense that parties draft their own force majeure clause – or, at 

least, use an available model clause and customize it1956 –, instead of relying on 

domestic law.1957 The same advice, it is submitted, is also sound when the contract is to 

be governed by the CISG. 

Suggestions given by scholars and practitioners, some of which 

originally were aimed at contracts to be governed by English law,1958 seem particularly 

prudent:1959 (1) listing in a reasonably detailed way an illustrative list of events that the 

parties agree to constitute force majeure events – and, to the extent possible, also of 

those events that the parties agree not to constitute force majeure events, such as, for 

instance, sudden variations of the price of the goods; (2) state explicitly whether the list 

of events is exhaustive or merely illustrative – and, in the latter case, what are the 

parameters to determine whether a case that is not expressly listed should trigger the 

clause; (3) provide for the consequences of such events,1960 in a way that is suitable for 

the needs and interests of the parties – adopting, for instance, a two-step procedure 

where performance remains suspended for a period of time but, that after such period 

has elapsed, the contract can be terminated by either party (this is particularly important 

in the case of contracts governed by the CISG as the legal rule does not provide a 

solution for a situation where impediment lasts too long), or other solutions that might 

be more suitable for the context of each contract;1961 (4) provide expressly for a solution 

in case of frustration of purpose1962 or equivalent situations (i.e., the case where 

performance is possible but the purpose of at least one of the parties can no longer be 

achieved), particularly if the contract is likely to be interpreted against a domestic legal 

system that is derived from the English common law; (5) expressly determine whether 

the seller undertakes the burden of procuring alternative sources of good if the original 

source becomes unavailable for any reason; (6) determine whether Article 79 should be 

displaced by the clause or the clause is a supplement to the article – and, in the latter 

case, define the relationship between the clause and the rule of Article 79; and (7) 

provide for the relationship between the force majeure clause and the economic 

hardship clause, if it exists – and state expressly whether the parties intend that events 

of economic hardship produce any effect upon the obligations of the parties. 

 
1956 Diane Galloway and Vassia Payiataki, “Reed Smith Client Alert 2018-042: Force Majeure” (Reed 
Smith LLP, February 13, 2018). 
1957 Peter Winship, “Changing Contract Practices in the Light of the United Nations Sales Convention: A 
Guide for Practitioners,” The International Lawyer 29, no. 3 (1995): 550; Galloway and Payiataki, “Reed 
Smith Client Alert 2018-042: Force Majeure.” 
1958 Swadling, “The Judicial Construction of Force Majeure Clauses,” 9. 
1959 Bund, “Force Majeure Clauses: Drafting Advice for the CISG Practitioner,” 407–11. 
1960 On this regard, see CISG Advisory Council, “Opinion No. 20,” para. 1.8-1.11. 
1961 This is the approached adopted, for example, in Brown and Prujiner, International Commercial Sale 
of Perishable Goods. 
1962 Farnsworth, “Review of Standard Forms or Terms under the Vienna Convention,” 447. 
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Another, more complex, piece of advice, is to keep in mind that the 

contract must be construed as a whole and, as such, the force majeure clause should 

exist in harmony (and be compatible) with the remaining contractual provisions.1963 One 

example is a contractual warranty that the goods are fit for a particular purpose. It would 

be convenient that the contract specified whether an event of force majeure causing the 

goods to become unfit for this purpose would excuse the seller from liability, lest the 

court understand that such seller has undertaken the risk of fitness for that purpose. 

Another is a contract containing a take-or-pay provision, where it should ideally be 

made clear whether the impossibility or impracticability of “taking” should or should 

not exclude the obligation to “pay.”1964 

Attention must be paid to whether the contract is, or may become, part 

of a string or is being entered “back-to-back” with another contract (e.g., the party is the 

buyer of a cargo in a contract, and the seller of the same cargo in another contract). In 

such case, the force majeure clauses of the related contracts should ideally be designed 

in a way that the party will be able to claim force majeure as an obligor whenever force 

majeure is invoked against it as an obligee. This assessment is aimed at avoiding a 

situation where the party becomes “trapped” between two force majeure clauses that are 

both unfavorable to it: it is unable to enforce a contract because of a declaration of force 

majeure, but at the same time is not allowed to “pass-on” the declaration down the 

string (or to its back-to-back seller or buyer), because the force majeure clause of the 

contract where such party figures as the obligor does not allow it.1965 

When it comes to drafting a clause providing for the renegotiation or 

the compulsory adjustment of the contract by third parties such as a court or an expert, it 

is important both to carefully determine the cases that will trigger the clause and the 

consequences when the clause is triggered. 

Regarding the trigger events, apart from the issues raised regarding 

force majeure clauses, the majority of which are applicable to clauses providing for 

situations of change of circumstances, it might also be interesting to consider (1) a 

maximum number of times the clause can be invoked in a given interval of time;1966 (2) 

the use of objective standards, if possible, such as variation of the benchmark price used 

as reference above a certain percentage;1967 and (3) classes of events that will not trigger 

the clause. 

 
1963 Bund, “Force Majeure Clauses: Drafting Advice for the CISG Practitioner,” 407–11. 
1964 In this sense, however, note that CISG Advisory Council, “Opinion No. 10, Agreed Sums Payable 
upon Breach of an Obligation in CISG Contracts” argues that, “[u]nless otherwise agreed, Article 79(1) 
CISG exempts the obligor from the obligation to pay an agreed sum,” which indicates that if “taking” is 
not possible, “paying” should also not be required. See also Perales Viscasillas, “La Rebus Sic Stantibus 
En El Marco de La Convención de Viena de 1980 Sobre Compraventa Internacional de Mercancías y En 
Instrumentos Del Soft Law,” sec. 4. 
1965 Galloway and Payiataki, “Reed Smith Client Alert 2018-042: Force Majeure.” 
1966 Culotta and Hwang, “Uncertain LNG Price Environment Turns Focus on Price Revision Clauses,” 26. 
1967 Ibid. 
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Regarding the procedure to deal with the consequences of the 

recognition of the event, the parties should, to the extent of their ability, agree on 

objective parameters to be taken into consideration in an eventual revision of the 

contract, such as the benchmarks that are to be considered, if any.1968 Of course, it will 

be no easy task to establish such parameters beforehand, because if this were possible, 

probably there would be no need for such a clause in the first place. Courts, therefore, 

should not be too harsh on the parties if they are vague in their selection of relevant 

parameters to be accounted for in the enforcement of such a provision. 

It is no less important to also establish as clearly as possible the 

procedure that the parties will adopt if the clause is triggered. Ideally, the clause should 

provide answers to questions such as: will there be a mandatory renegotiation period 

before the case is taken to a third party? How long should the parties attempt to 

negotiate before being allowed to give up or resorting to another means of resolving the 

controversy?1969 What are the consequences of a failure to reach an agreement? Will the 

contract continue in force as it is unless the parties reach an agreement,1970 or will a 

third party be given powers to modify the agreement and impose it upon the parties? If 

there is going to be an intervention of a third party, how will this third party be selected 

and what powers will it have? Once a decision is reached, what will be the effective 

date of the modified contractual provisions?1971 Will the third party be a court, an 

expert,1972 or someone else? Care must be taken when choosing an expert who is not an 

arbitrator, as in some jurisdictions a decision made by such an expert might not be 

enforceable as a judgment.1973 

Some approaches are sufficiently common to have been nicknamed. 

One example is the so-called “baseball arbitration” (in which the parties make 

submissions of what the solution might be, for the court to choose) and the “night 

baseball arbitration” (in which the court devises a solution before knowing what the 

parties would propose; later, the proposal of each party is disclosed to the court, and the 

one that is closer to the court proposal is adopted). Another alternative is a multi-phased 

procedure pursuant to which proposals are discussed among the court and the parties 

before a final order is given.1974 

 
1968 Ibid., 27. 
1969 Ibid. 
1970 Ibid., 26. 
1971 Ibid., 27. 
1972 Devika Khanna, “Covid-19 Energy: Pandemic-Hit LNG Supply Contracts – Rights, Remedies and 
Price Re-Openers” (Clyde & Co., April 24, 2020), www.clydeco.com/insight/article/covid-19-energy-
pandemic-hit-lng-supply-contracts-rights-remedies-and-price; Faruque, “Renegotiation and Adaptation of 
Petroleum Contracts,” 144. 
1973 Culotta and Hwang, “Uncertain LNG Price Environment Turns Focus on Price Revision Clauses,” 27. 
1974 Davis, “Renegotiating Long-Term Energy Supply Contracts with Japanese Buyers,” 34. 
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If the continuity of the contract is of the essence, the parties would 

also probably be well-advised to devise a mechanism providing for interim 

adjudication, enabling the parties to keep the contract alive even in case of a dispute.1975 

Other recognized difficulties when courts have to deal with contracts 

with hardship clauses include lack of clarity as to whether the lack of agreement 

constitute a dispute empowering one or both of the parties to seek intervention of a 

court,1976 as well as lack of clarity regarding whether the court can dictate a substitute 

provision if the parties fail to reach an agreement.1977 Clear provisions in these regards 

can spare the parties a lot of trouble if the contract has to be litigated,1978 but attention 

must also be given to the applicable procedural or arbitration laws in order to determine 

that whatever powers being granted to the court are legally exercisable by them.1979 

Finally, the more precise a rule is, the less likely is that a court will 

find the agreement too uncertain to enforce, a risk that is particularly important if the 

competent court is located in a country with a common law background.1980 

 

 
1975 Mulcahy, “The Changing Face of Disputes in the Liquefied Natural Gas Market,” 285. 
1976 Davis, “Renegotiating Long-Term Energy Supply Contracts with Japanese Buyers,” 34. 
1977 Ibid. 
1978 Edwards, “Renegotiation Clause in Long-Term Contract – What If Parties Cannot Agree?” 
1979 Faruque, “Renegotiation and Adaptation of Petroleum Contracts,” 140–41; Ferrario, The Adaptation 
of Long-Term Gas Sale Agreements by Arbitrators, sec. 1.01 and 1.03. 
1980 Culotta and Hwang, “Uncertain LNG Price Environment Turns Focus on Price Revision Clauses,” 26. 
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4 CISG suitability to govern commodity 

sales, or the “English law v. CISG 

debate” 
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By now, it is clear that commodity sales either fall within the scope of 

applicability of the CISG or could be governed by the CISG without major concerns if 

the parties decided to elect it as applicable. Cash contracts (spot and forward contracts), 

in particular, fall squarely within the applicability criteria, and even sales originated 

from futures contracts could potentially be governed by the CISG should the exchange 

provide for its application to the contracts entered into therein. The CISG can also 

govern long-term contracts and other less common contractual arrangements such as 

contract farming agreements. 

The discussion regarding the relationship between the CISG and 

commodity sales, however, can also be held from a comparative perspective, in order to 

determine whether the CISG is suitable to govern them. 

There is a debate in this regard, with arguments having been advanced 

to point out that the CISG may not be the best set of rules for commodity markets and 

that English law, particularly, suits this market best. I attempt to summarize below the 

main points of this discussion. 
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4.1 The historic argument, or the uncertainty argument 

A common argument in favor of adopting English law to govern 

commodity sales is that, from a historic perspective, English law used to be a natural 

choice for contracts for the sale of commodity-type goods because England played a 

dominant role in the commerce of commodities.1981 Many of the most important 

international merchants were based there, and their affluence meant that parties who 

wanted to trade internationally had to accept that their disputes were to be settled by the 

English courts, in accordance with English law.1982 

This is no longer the case now,1983 but this past dominating position 

exposed the English courts to a vast number of cases involving international sales, 

allowing them to specialize and to evolve a significant body of case law.1984 

Commercial courts in England have thus developed a reputation for their deep 

knowledge about international trade in general and commodity trading in particular. As 

a plus, it is argued, the extensive repository of case law developed in time remains 

readily available (both because of the system of binding precedents and because the 

SGA is deemed to be a systematic restatement of past case law1985), allowing anyone to 

foresee with an elevated degree of accuracy the outcomes of potential disputes when 

litigating in England.1986 

On the other hand, it is also argued, the transition to the set of rules 

represented by the Convention (or, arguably, any other set of rules) has the potential to 

increase uncertainty,1987 leading to a surge of litigation. More than being undesirable, 

this would be unnecessary, because within the commodity market there supposedly is 

already a sense that English law plays the role of a uniform law.1988 

This argument is often presented together with criticism to certain 

provisions of the Convention. It is said, for instance, that the CISG does not contain 

specific provisions covering the interpretation of commercial terms such as CIF and 

FOB contracts,1989 and that this circumstance could potentially lead to outcomes 

 
1981 Zeller, “Commodity Sales and the CISG”; Qi Zhou, “The CISG and English Sales Law: An Unfair 
Competition,” in International Sales Law (Cambridge University Press, 2014), 672. 
1982 Zhou, “The CISG and English Sales Law,” 672. 
1983 Bridge, “The Bifocal World of International Sales: Vienna and Non-Vienna,” 278; Zeller, 
“Commodity Sales and the CISG.” 
1984 Zhou, “The CISG and English Sales Law,” 672. 
1985 Ibid., 677. 
1986 Bridge, “Uniformity and Diversity in the Law of International Sale,” 70; Mullis, “Avoidance for 
Breach Under the Vienna Convention: A Critical Analysis of Some of the Early Cases,” 332. 
1987 John Stewart Hobhouse, “International Conventions and Commercial Law: The Pursuit of 
Uniformity,” The Law Quarterly Review 106 (1990): 530–35. 
1988 Bridge, “Uniformity and Diversity in the Law of International Sale”; Zhou, “The CISG and English 
Sales Law,” 670; Lista, International Commercial Sales, sec. 1.2, giving English law the primacy in the 
dispute for the title of “new lex mercatoria”; Gopalan, “New Trends in the Making of International 
Commercial Law,” 124, argues that recourse to uniform law only makes sense when legal diversity is an 
obstacle for the contracting parties. If they have found an efficient workaround, there will be little 
incentive for the adoption of an alternative. 
1989 John David Feltham, “C.I.F. and F.O.B. Contracts and the Vienna Convention on Contracts for the 
International Sale of Goods,” Journal of Business Law, 1991, 425. 
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“significantly different from those produced by the present English rules (…) because of 

the lack of precision with which the Convention is drafted.”1990 Some other similar 

instances of situations where the Convention is said to not offer a satisfactory solution 

are going to be discussed on the following sections. 

It is hard to deny that, at the present moment, the vast body of case 

law regarding contracts for the sale of commodities is, indeed, an advantage of the 

English law over the CISG. This fact does not necessarily mean that the CISG is per se 

inferior or incompatible with the specificities of the sales carried out in these markets. 

The relative lack of case law is a natural consequence of the fact that the CISG is a 

comparatively recent body of rules, having entered into force in 1988.1991 

This issue is aggravated by the fact, already mentioned, that many 

standard form contracts sponsored by trade associations such as the SAL,1992 the 

RSA,1993 the GAFTA,1994 the FOSFA,1995 and the GIIGNL,1996 as well as standard form 

contracts systematically used by large industry players,1997 contain clauses choosing 

English law as their governing law, and outright excluding the CISG as a governing 

instrument1998 (which, as noted in a recent study, is redundant, considering that a 

contract governed by English law would not be subject to the CISG unless the United 

Kingdom adopted the Convention1999). This has created a “feedback loop” that ensured 

that the English case law regarding the matter is constantly enriched by new decisions, 

whereas case law regarding the application of the Convention to commodity sales 

remained relatively marginal, hindering its development in this area. 

This purported advantage of English law, however, does not apply 

equally to all parts of the commodity trade. Innovative contractual provisions keep 

appearing, some of which are at odds (at least potentially) with existing case law. A 

situation that illustrates well this phenomenon is the discussion regarding the 

enforceability of take-or-pay provisions. As seen on Section 2.5.1.2, take-or-pay 

provisions are part of a contractual arrangement where the buyer (if it is a sale contract) 

has to pay for the goods even if it elects not to “take” them. On the first occasions where 

English courts faced this kind of arrangement, there was criticism from practicing 

 
1990 Michael Bridge, Benjamin’s Sale of Goods, 9th ed. (London: Sweet & Maxwell, 2015), 1164. 
1991 A very similar argument is advanced by Bruno Zeller, “Commodity Sales: Can They Be Governed by 
the CISG?,” in Growing the CISG - 6th MAA Schlechtriem CISG Conference, ed. Lisa Spagnolo and 
Ingeborg Schwenzer (The Hague: Eleven, 2016), 92. 
1992 Rules and Regulations, § 130. 
1993 Rules Relating to Contracts, § 24. 
1994 E.g., clause 29 of the GAFTA 100 standard form. 
1995 E.g., clause 31 of the FOSFA 4 standard form. 
1996 E.g., clause 14(1) of the Master Ex-Ship LNG Agreement. 
1997 Some of which have been cited in Section 3.1.2 (Shell “SUKO 90” standard form contract) and 
Section 3.7.7.2 (general terms adopted by Shell and Repsol). 
1998 Hayward, Zeller, and Andersen, “The CISG and the United Kingdom - Exploring Coherency and 
Private International Law,” 621–22; See also, in this regard, Bridge, “Uniformity and Diversity in the 
Law of International Sale,” 69. 
1999 Hayward, Zeller, and Andersen, “The CISG and the United Kingdom - Exploring Coherency and 
Private International Law,” 621–22. 
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lawyers in the sense that the issue was not being adequately addressed.2000 Does this 

mean that English law is an inadequate choice of law for take-or-pay contracts? 

Probably not, but early adopters of this kind of provision under English law had to take 

the risk that their contracts were partially unenforceable in English courts. 

Perhaps as importantly, as a uniform legislative instrument governing 

international sales, the CISG is in many ways unprecedented. It came into being by 

means of an international initiative, following an age when “law” (particularly law 

dealing with private relationships such as sales contracts) was almost exclusively 

national; it is supplemental, in the sense that it does not displace sales law preexisting in 

each state where it was adopted (instead, it coexists with preexisting sales law, which 

remains applicable to internal transactions and even to international transactions that fall 

outside of the scope of the Convention); and it represents a compromise between 

different legal systems, which resulted in rules that will look odd to many legal 

professionals within each member State, a circumstance that is only aggravated by the 

fact that some such States have only recently adopted the Convention, giving relatively 

little time for their legal operators to become acquainted with it. The aggregate effect of 

these peculiarities is, naturally, that it would take time for a solid, minimally systematic, 

body of case law to arise from the several national courts engaged in its application to 

concrete cases.2001 

As we have already seen (and will further discuss in the following 

Sections), there are no provisions in the CISG that represent a clear impediment to the 

adoption by the Convention by commodity traders, producers and consumers. However, 

the circumstances described in this Section give way to what behavioral economics calls 

“path dependence”: a tendency of people to keep doing what has “always been done,” 

thus perpetuating entrenched practices.2002 This aspect will be further developed on 

Section 4.10.1. 

  

 
2000 See, for instance, Holland, “Enforceability of Take-or-Pay Provisions in English Law Contracts – 
Resolved.” 
2001 It is interesting to notice that Karl Llewellyn, when responding to critics to Article 2 UCC, also 
emphasized the need to wait until some rules found in the UCC were progressively clarified by the courts. 
See Macaulay, “The Real and the Paper Deal: Empirical Pictures of Relationships, Complexity and the 
Urge for Transparent Simple Rules,” 59. This and other parallels between the UCC and the CISG are 
explored further below, in Section 4.8. 
2002 Lisa Spagnolo, “Green Eggs and Ham: The CISG, Path Dependence, and the Behavioural Economics 
of Lawyers’ Choices of Law in International Sales Contracts,” Journal of Private International Law 6, 
no. 2 (August 1, 2010): 417–64. 
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4.2 The favor contractus principle versus the perfect tender rule 

Perhaps the most frequent argument against the CISG when it comes 

to its applicability to commodity sales relates to the differences of approach between the 

CISG and the English law regarding the right of the buyer to avoid (terminate) the 

contract in case of a contractual breach.2003 

There is an apparent consensus in the sense that the rules contained in 

the CISG regarding contract termination are designed with the explicit intent of 

preserving the contract whenever possible.2004 As a result, the CISG restricts the right of 

an aggrieved party to avoid the contract to the cases where breach is deemed to be 

fundamental.2005 In English law, the right to avoid a contract in case of breach is, 

reportedly, much less restrictive.2006 

Likewise, the CISG favors a more thorough analysis of circumstances 

and motives, by giving weight to subjective intentions and exchanges between the 

parties “outside” of the written text of the contract,2007 and valuing standards of good 

faith and fair conduct (although the extent to which these standards affect the 

obligations of the parties is debated – see Section 3.3.12 above). Conversely, English 

law and, especially, commodity case law developed in England, tend to focus on 

predictability – a term that I shall use as a better replacement for ‘certainty,’ following 

the sage advice of Professor Roy Goode2008 –, by giving greater emphasis in objective 

standards,2009 a literal and strict interpretation of contractual clauses,2010 and restricting 

recourse to sources that are external to the wording of the contract.2011 As Gillette and 

Scott put it, English law leans towards a “plain meaning” approach whilst the CISG 

invites “contextual readings of contract language.”2012 

 
2003 Bridge, “The Bifocal World of International Sales: Vienna and Non-Vienna”; Bridge, “Uniformity 
and Diversity in the Law of International Sale”; Kröll, Mistelis, and Perales Viscasillas, “Introduction to 
the CISG,” 15; Fisher and Hains, “Futures Market Law and Practice and the Vienna Sales Convention,” 
551–52. 
2004 Bonell, “Commentary to Article 7,” 81; Keller, “Favor Contractus: Reading the CISG in Favor of the 
Contract,” 247 states that the “favor contractus is often said to be an underlying principle of the CISG.” 
2005 Articles 25 and 49 CISG. See Section 3.3 for a discussion in this regard. 
2006 Michael Bridge, “Avoidance for Fundamental Breach of Contract under the UN Convention on the 
International Sale of Goods,” The International and Comparative Law Quarterly 59, no. 4 (2010): 929–
30; Singh and Leisinger, “A Law for International Sale of Goods: A Reply to Michael Bridge,” 168. 
2007 Hayward, Zeller, and Andersen, “The CISG and the United Kingdom - Exploring Coherency and 
Private International Law,” 623–24. 
2008 Royston Miles Goode, “The Codification of Commercial Law,” Monash University Law Review 14 
(1988): 150 fn 36. 
2009 Hayward, Zeller, and Andersen, “The CISG and the United Kingdom - Exploring Coherency and 
Private International Law,” 625. 
2010 Bridge, “Uniformity and Diversity in the Law of International Sale,” 65. 
2011 Hayward, Zeller, and Andersen, “The CISG and the United Kingdom - Exploring Coherency and 
Private International Law,” 623–24. 
2012 Clayton P. Gillette and Robert E. Scott, “The Political Economy of International Sales Law,” 
International Review of Law and Economics 25 (2005): 483. 
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An interesting illustration, cited by Professor Mullis, is the Cobalt 

Sulfate case,2013 where the seller delivered goods coming from a country of origin 

different from that stated on the contract, of inferior quality compared to what had been 

agreed upon, and accompanied by a defective set of documents. The German court that 

judged the case, applying the CISG, found that the contractual breach was not 

fundamental, because the buyer had not been “substantially deprived of what it was 

entitled to expect under the contract.” As such, the court ruled that the buyer had no 

right to avoid the contract. 

Professor Schlechtriem applauded the decision, which he saw as 

fundamentally correct under the CISG.2014 Professor Mullis, on the other hand, observed 

that such a decision would have been inconceivable under English law, according to 

which the buyer would certainly be entitled to avoid the contract because of such a 

breach.2015 In English law, he argued, there would be no question as to the essentiality 

of these obligations.2016 

Professors Bridge2017 and Mullis2018 make the case that the more 

radical English approach generates predictability: unless the seller performs its 

obligations in a complete and precise fashion, the buyer will have the unquestionable 

right to terminate the contract, even if the breach is inconsequential. 

Conversely, the CISG approach would purportedly be prone to 

generate more litigation, since discussions as to whether the buyer has been 

substantially deprived of what he was entitled to expect from the contract contain a 

subjective aspect and are thus likely to generate borderline situations that would not be 

easily solved out of court. The aggrieved buyer, it is said, “bears the risk that a court 

will classify a breach of an obligation as merely minor,” in which case the wrongful 

avoidance by such buyer will itself be construed as a fundamental breach of the 

contract.2019 

In this context, the higher level of predictability offered by the English 

law approach and, consequently, the lower chance of litigation, would be preferrable to 

commodity traders. Under English law, they argue, even a party who felt that a certain 

rule might be unfair to him in a concrete dispute would decide not to litigate if it is clear 

from the outset (ideally, even without engaging a lawyer) that the outcome is to be 

 
2013 Cobalt Sulfate Case (CLOUT Case 171), 12 CLOUT. 
2014 Schlechtriem, “Uniform Sales Law in the Decisions of the Bundesgerichtshof,” III.1. 
2015 Mullis, “Twenty-Five Years On - The United Kingdom, Damages and the Vienna Sales Convention,” 
37–38. 
2016 Bridge, “Avoidance for Fundamental Breach of Contract under the UN Convention on the 
International Sale of Goods,” 929–30 reports that a similar provision exists in the UCC, and is known as 
the perfect tender rule. In Section 4.8, however, we shall see that the perfect tender rule in the UCC is 
more flexible than the English counterpart. 
2017 Bridge, “The Bifocal World of International Sales: Vienna and Non-Vienna,” 282. 
2018 Mullis, “Twenty-Five Years On - The United Kingdom, Damages and the Vienna Sales Convention,” 
37. 
2019 Müller-Chen, “Commentary to Articles 45-52”, commentary to Article 49, para. 14. 
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against him. The English approach, it is argued, avoids discussions of “difficult issues 

of fact.”2020 Since most contracts rely on standard terms, many of which are kept by 

trade associations, if, in time, a rule reveals itself to be inadequate, then it is only a 

matter of changing the relevant standard rule so that it conforms to whatever the traders 

feel adequate. All this allegedly reduces transactional costs and saves time,2021 making 

the English approach more efficient from an economic standpoint. 

The same problem would affect the obligation to tender documents. 

As we have seen on Section 3.3.2, commodity sales are often done on a documentary 

basis, meaning that goods will usually be represented by a document such as a bill of 

lading,2022 and other documents are usually required by the buyer, such as certificates of 

origin, certificates of phytosanitary inspections and specific documents required for 

customs procedures, among others.2023 

The “English law is better” argument is in the sense that the wording 

of the Convention can lead to the conclusion that non-conformity of documents may not 

be a sufficient reason to give rise to avoidance rights. This poses a problem in the 

commodity market, where the obligation to tender perfectly conforming documents is 

usually treated as being “of the essence.”2024 

There are suitable responses for this criticism against the CISG. First, 

however, it may be interesting to challenge some of the premises underlying the 

criticism. 

One interesting matter is that, on closer scrutiny, the rules of the SGA, 

as amended, are not all that different from the rules of the Convention.2025 

The literal wording of many of the rules of the Act is not so generous 

in granting rights of rejection – i.e., the right of the buyer to reject delivered goods and 

terminate the contract – to the buyer. They normally require that the term breached by 

the seller be a condition, and not a warranty.2026 This seems to be clear enough a 

distinction for purposes of offering certainty in the interpretation of the rules, especially 

since many of the sections of the SGA expressly establish whether a certain term is a 

condition or a warranty.2027 However, there also exists a third category – the 

“intermediate term,”2028 “intermediate stipulation,”2029 or “innominate term”2030 – that 

 
2020 Bridge, “Uniformity and Diversity in the Law of International Sale,” 66. 
2021 Bridge, “The Bifocal World of International Sales: Vienna and Non-Vienna,” 282. 
2022 Mullis, “Termination for Breach of Contract in C.I.F. Contracts Under the Vienna Convention and 
English Law; Is There a Substantial Difference?” 
2023 Kingsman, Sugar Trading Manual, chap. 14:16. 
2024 Mullis, “Termination for Breach of Contract in C.I.F. Contracts Under the Vienna Convention and 
English Law; Is There a Substantial Difference?” 
2025 Spagnolo, “Green Eggs and Ham,” 432; Mullis, “Termination for Breach of Contract in C.I.F. 
Contracts Under the Vienna Convention and English Law; Is There a Substantial Difference?” 
2026 Beale, Chitty on Contracts, 2017, vol. 2, paras. 43–048. 
2027 Beale, Chitty on Contracts, 2018, vol. 1, secs. 13–036. 
2028 Mullis, “Termination for Breach of Contract in C.I.F. Contracts Under the Vienna Convention and 
English Law; Is There a Substantial Difference?” 
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only gives rise to termination rights if a breach of such term (or stipulation) “deprives 

the injured party of substantially the whole benefit of the bargain.”2031 This intermediate 

category was reportedly created to reduce the number of terms that were to be 

considered conditions – i.e., the purpose of its introduction was to restrict the ability of 

aggrieved parties to terminate contracts.2032 

Although the substantiality standard under English law is probably 

still less stringent than the “fundamentality” standard under the CISG,2033 the criteria are 

structurally similar,2034 in the sense that in either case it would not be immediately clear 

whether the threshold of gravity would have been surpassed in a concrete situation: it 

could therefore still be necessary to discuss “difficult issues of fact.” 

Indeed, even in English law, one of the ways to refer to a breach of an 

intermediate term sufficiently serious to allow the termination of the contract is to call it 

a “fundamental breach of contract.”2035 Professor Bridge himself concedes that the test 

to determine whether a breach of an intermediate term is a fundamental breach, in 

English law, is “very difficult in practice to satisfy.”2036 

Pursuant to the SGA, contractual stipulations regarding time, for 

instance, are only treated as being of the essence of the contract if the terms of the 

contract show that this was the parties’ intention (Section 10). 

Another example can be found on Section 13, which refers to sales of 

goods by description. The rule is that any such sale is deemed to include an “implied 

term that the goods will correspond with the description.” It seems that this rule has 

historically been interpreted in a literal fashion, on such a way that the slightest 

difference between the description and the actual goods would entitle the buyer to 

refuse them. 

However, not long before the birth of the CISG, English case law is 

said to have adopted a more flexible interpretation to the rule, where a more elaborate 

test, which includes the analysis of the context and of the intention of the parties, is to 

be applied. In a landmark case decide in 1976, the House of Lords relativized the 

 
2029 Bridge, International Sale of Goods, 2007, 436. 
2030 Peel, Treitel: The Law of Contract, paras. 18–050. 
2031 Mullis, “Avoidance for Breach Under the Vienna Convention: A Critical Analysis of Some of the 
Early Cases,” 331–32; Nicholas, “The Vienna Convention on International Sales Law,” 218–19. 
Professor Mullis and Professor Nicholas both expressly indicate that the test related to intermediate terms 
has its origins in Lord Justice Sellers, Hong Kong Fir Shipping Co v Kawasaki Kisen Kaisha, British and 
Irish Legal Information Institute Website. Also, Bridge, International Sale of Goods, 2007, 436. 
2032 Peel, Treitel: The Law of Contract, paras. 18–049; 18–050. 
2033 Article 25 of the Convention states that a breach is fundamental “if it results in such detriment to the 
other party as substantially to deprive him of what he is entitled to expect under the contract, unless the 
party in breach did not foresee and a reasonable person of the same kind in the same circumstances would 
not have foreseen such a result.” 
2034 Nicholas, “The Vienna Convention on International Sales Law,” 218 argued that such similarity 
might be misleading. He does not elaborate further, however. 
2035 Beale, Chitty on Contracts, 2017, 2:43–475. 
2036 Bridge, International Sale of Goods, 2007, 436. 
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importance of the perfect identity between the description and the actual goods, by 

giving weight, among other factors, to the fact that the actual economic reason 

underlying the refusal of the good in a specific case under judgment was not the lack of 

identity, but unfavorable market shifts.2037 

More recently, in 1994, a rule that limits the right of termination 

granted to the buyer,2038 applicable to non-consumer contracts, was enacted and 

incorporated to the SGA as its Section 15A. The literal text of rule is the following:2039 

“Where in the case of a contract of sale— 

“(a) the buyer would, apart from this subsection, have the right to reject 

goods by reason of a breach on the part of the seller of a term implied by 

section 13, 14 or 15 above, but 

“(b) the breach is so slight that it would be unreasonable for him to 

reject them, 

“the breach is not to be treated as a breach of condition but may be 

treated as a breach of warranty. 

“(2) This section applies unless a contrary intention appears in, or is to 

be implied from, the contract.” 

The practical effect of this “new” provision is that even a breach of 

condition, which traditionally meant that the buyer could reject the goods without 

further inquiry, is no longer a “clear” case. A criterion of reasonability was added, 

adding a whole new layer of complexity to the determination of the effects of a breach 

by the seller. 

Professor Bridge, analyzing the impact of the introduction of Section 

15A in the SGA, stated that it was bound to have “minor practical consequences,”2040 

but listed the reasons that served as rationale underlying its adoption. The first is that 

the rule could prevent the buyer from taking advantage of a situation where he could 

cause a disproportionate loss to the seller, citing that this is “a version of the inequality 

of damages argument.”2041 Paraphrasing the report of the Law Commission that was 

issued when the rule was changed, Professor Bridge goes on to say that the rule would 

prevent that the buyer, acting “in bad faith,” would reverse “the effect of a market risk 

that under the contract had gone against him,”2042 emphasizing, however, that the 

buyer’s subjective motive for terminating a contract should not be taken into account 

when determining whether the rule would apply. 

 
2037 Lord Wilberforce, Reardon Smith Line v Yngvar Hansen-Tangen & Anor, 2 Lloyd’s Law Reports 
621 (House of Lords 1976); See commentary on Bridge, International Sale of Goods, 2007, 44. 
2038 Beale, Chitty on Contracts, 2017, 2:43–080. 
2039 Subsections (3) and (4) are omitted for not being relevant for the discussion at hand. 
2040 Bridge, The Sale of Goods, 155. 
2041 Ibid. 
2042 Ibid. 
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The Law Commission itself seemed to have held a very clear view in 

the sense that the introduction of Section 15A was a matter of striking balance between 

predictability and justice. It further acknowledges that the adoption of such a rule was 

not expected to cause a material change in the way contracts were interpreted, both 

because the parties would always be able to circumvent the rule, if they deemed 

appropriate, through negotiation and drafting, and because in most cases it would be 

possible to clearly infer the intention of the parties in this regard. In this sense, the 

following paragraphs are worth reproduction: 

“4.23. […] As so often happens where reform of the law is concerned, a 

balance has to be struck. On the one hand is the benefit of certainty: on 

the other is the benefit of justice. We have concluded that the uncertainty 

will be more apparent than real and is a price worth paying. Parties will, 

of course, be able to provide, either expressly or by implication, that 

there shall be an absolute right to reject in any particular circumstances. 

Moreover, in the appropriate circumstances there will be no difficulty in 

inferring such an intention.”2043 

“4.24. A particular example of such circumstances is that in many 

commercial situations it would be normal to infer an intention that any 

breach of a time clause, however slight, would justify rejection of the 

goods and termination of the contract. We do not expect our 

recommendations to have any effect on such time clauses. We have no 

doubt that it would continue to be the intention of the parties that any 

breach, however slight, of such a clause would give rise to a right to 

reject the goods and terminate the contract; and that when the contract 

was construed against its commercial matrix, a court would have no 

difficulty in so holding.” 

Moreover, Professor Bridge has argued on occasion that Section 15A 

“does not apply to (…) terms in commodities contracts dealing, for example, with the 

date of shipment or the choice of port, or to the seller’s duty to tender conforming 

documents.”2044 This understanding, however, seems2045 to be based on the report issued 

by the Law Commission when the “new” rule was adopted,2046 as the rule itself contains 

no express distinction for these cases, as seen above. 

Indeed, Professor Bridge himself also expresses concerns that the rule 

contained in Section 15A could have the unintended consequence of undermining the 

“systemic certainties” of contractual terms usually adopted in the commodity trade. The 

reason why this could be so is that, in the commodities-related case law, “timely 

 
2043 The Law Commission, “Sale and Supply of Goods (Law Com. No. 160)” (Her Majesty’s Stationery 
Office, May 1987), para. 4.23. 
2044 Bridge, International Sale of Goods, 2007, 51. 
2045 This can be more clearly inferred from Bridge, The Sale of Goods, 155: see, especially, footnote no. 
54. 
2046 In fact, that no drastic changes were to be caused to the way English courts would interpret certain 
terms in commodity contracts is expressed only in terms of expectation, on a single footnote to The Law 
Commission, “Sale and Supply of Goods (Law Com. No. 160),” sec. 4.24. 
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delivery,” as well as “the condition that an FOB seller deliver goods at the nominated 

port of shipment” are “historically explained in terms of description,” begging questions 

such as:  

“[d]o these cases apply section 13 or concern express conditions 

inspired by the content of section 13? Could a stipulation be both an 

express condition and part of the section 13 description condition, and if 

so, could a buyer freely elect in favour of the former to avoid the 

application of s. 15A?”2047 

Professor Mullis also indicated that the advent of Section 15A could 

“cause considerable difficulty” in the resolution of some borderline cases.2048 

Interestingly, Professor Bridge also recognizes that the provision 

contained in Section 15A “certainly accords with the practice in international 

commodities contracts of making a price allowance for damaged goods,”2049 although 

he also states that such rule “falls considerably short of the test for a material breach 

required by Scots law.”2050 

A consideration of a similar mold is made by Professor Zeller when 

arguing that the application of English law does not result in as predictability as it 

would seem in principle. He cites two cases where the breach of similar contractual 

terms resulted in different treatments by the respective courts. In Tradax Internacional 

S.A. v. Goldschmidt S.A.,2051 he argues, a term regarding the quality of the goods (a 

description, which, in accordance with the SGA, Section 13, is to be treated as a 

condition) was treated as an innominate term, whereas in Tradax Export v. European 

Grain & Shipping,2052 a similar term was held to be a condition.2053 This has led 

Professor Zeller to argue that English law offers certainty to its subjects might be 

“overly optimistic.”2054 

 
2047 Bridge, The Sale of Goods, 155–56. 
2048 Mullis, “Termination for Breach of Contract in C.I.F. Contracts Under the Vienna Convention and 
English Law; Is There a Substantial Difference?” 
2049 Bridge, The Sale of Goods, 156. 
2050 Ibid. The reference to the “Scots law”, which was originally to §11(5), is kept because of the peculiar 
circumstance that this paragraph established a requirement, in order to grant repudiation rights to the 
aggrieved buyer, that the seller had failed “to perform any material part of a contract of sale”. This section 
has been repealed in 1995, though, and replaced by a new § 15B(1), which also restricts the right of the 
buyer to repudiate the contract to situations where “the breach is material”. 
2051 Slynn, J., Tradax Internacional S.A. v. Goldschmidt S.A., 2 Lloyd’s Law Report 604 (Commercial 
Court, Queen’s Bench Division (England) 1977). 
2052 Bingham, J., Tradax Export S.A. v. European Grain & Shipping Ltd., 2 Lloyd’s Law Report 100 
(Commercial Court, Queen’s Bench Division (England) 1983). 
2053 Zeller, “Commodity Sales: Can They Be Governed by the CISG?,” 93. 
2054 Ibid., 92. 
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In a similar direction, there are also reports in the sense that English 

courts are becoming more open to the notion of considering contractual circumstances 

rather than concentrating only in the literal text of the contract.2055 

In sum, it seems that the provisions of the SGA regarding the right to 

terminate a contract are not as radically different from the provisions contained in the 

CISG to regulate similar situations as one might think after reading some of the texts 

dedicated to such comparison. The key difference in the way English law treats 

commodity sales seems to reside not within the SGA itself, but on a particularized 

interpretation by the English courts of the rules contained therein, coupled with the 

frequent adoption, by the parties, of contractual provisions that displace the SGA, since, 

similar to what occurs in relation to the CISG by force of its Article 6, the provisions of 

the SGA can also be (and, reportedly, frequently are) varied by agreement.2056 

Indeed, none of the aforementioned provisions – Sections 10, 13 and 

15A – contain an express exception for commodity trading. However, all of them are 

considered flexible enough so that they can support a particularized interpretation when 

applied to commodity sales. 

Thus, for instance, timeliness of delivery, which in accordance with 

Section 10, is to be treated as essential only if “a different intention appears from the 

terms of the contract.” Nonetheless, timely delivery is said to be considered of the 

essence of the contract in all commercial contracts even where the parties include no 

express provision in this sense.2057 

As to sales by description, it is also said that the identity of goods (i.e., 

the identity between a good generically described in the sales contract and the good 

being delivered) “has a broader meaning in the field of international commodity sales 

than it would have in a conventional domestic sale.”2058 

Finally, it is also argued that Section 15A “does not apply to terms in 

commodities contracts dealing, for example, with the date of shipment or the choice of 

port, or to the seller’s duty to tender conforming documents.”2059 

In none of these cases the positions advocated by commentators would 

be apparent from the wording of each relevant Section of the SGA. They seem to be 

derived, instead, from an interpretation tailored by the peculiarities of the commodities 

markets, and confirmed by case law. In fact, in relation particularly to Section 15A, the 

justification presented for arguing that the article does not apply to commodity sales is 

in the sense that “[t]hose introducing this reform were evidently wary of introducing 

 
2055 Bridge, “Good Faith, the Common Law and the CISG,” 104–5. 
2056 See Lista, International Commercial Sales, sec. 2.1; Hayward, Zeller, and Andersen, “The CISG and 
the United Kingdom - Exploring Coherency and Private International Law,” 631. 
2057 Beale, Chitty on Contracts, 2017, vol. 2, paras. 43–279; Baughen, “Laytime and Demurrage in CIF 
and FOB Contracts,” 36. 
2058 Bridge, International Sale of Goods, 2007, 50. 
2059 Ibid., 51. 
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uncertainty into the commodities trading world.”2060 They might, however, not have 

been so wary; otherwise, they might have included an express exception in the statute. 

As things stand, the existence of Section 15A is seen as an open door to a potential 

review of previously consolidated standards.2061 

Likewise, there is case law in the sense that even disputes arising out 

of express quality terms, that in principle could be faced as conditions (thus giving rise 

to the right of refusal in case of breach), should in some cases be resolved by means of a 

price allowance (i.e., reduction of the price) instead of ensuing termination rights.2062 

Even in English law, therefore, termination is seen as a last resort, allowed “only where 

the departure of the goods from the contract standard is very serious indeed.”2063 

Moreover, something that is often understated is the fact that even 

within the commodity trade, prevailing contractual practice often derogates from the 

otherwise applicable common law rules in order to minimize rights of rejection and 

termination, particularly in circumstances that could favor abusive behavior. 

In this regard, a common approach adopted by standard terms drafted 

by industry associations is to impose that, even in CIF contracts, the conformity of the 

goods and the compliance with other obligations (such as the suitability of the packing 

or even of the ship or vehicle that will be used to transport the commodity) be assessed 

before shipping, often by an independent third-party.2064 This approach is often coupled 

with a restriction of the buyer’s right of rejection,2065 achieved by means of an 

agreement in the sense that fitness for purpose and satisfactory qualities are, to some 

extent, “demoted” from conditions to mere warranties. This also ensures that non-

conforming goods can be replaced on the origin by the seller, while simultaneously 

reducing the possibility of opportunistic behavior by the buyer.2066 

4.2.1 Responses to the most common instances of criticism directed at the CISG 

Considering these introductory remarks, there are many arguments 

that debunk, at least in part, the criticism directed against the favor contractus approach 

adopted by the Convention. 

The first set of arguments has already been partially presented: the 

SGA and even part of the case law are not as different from the Convention as it would 

initially seem. There is at least a trend (that can be traced to the 1976 decision2067 and 

the introduction of Section 15A to the Act in 1994) in the sense of relativizing the 

strictness of the criteria used to determine whether or not the buyer is to be granted 

 
2060 Ibid. 
2061 Mullis, “Termination for Breach of Contract in C.I.F. Contracts Under the Vienna Convention and 
English Law; Is There a Substantial Difference?”; Bridge, International Sale of Goods, 2007, 51–52. 
2062 Bridge, International Sale of Goods, 2007, 56. 
2063 Ibid., 437. 
2064 Kingsman, Sugar Trading Manual, chap. 11:2; Bridge, International Sale of Goods, 2007, 52. 
2065 Bridge, International Sale of Goods, 2007, 437. 
2066 Ibid., 53. 
2067 Lord Wilberforce, Reardon Smith Line v Yngvar Hansen-Tangen & Anor, 2 Lloyd’s Law Reports. 
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rejection rights. In this particular, the level of predictability offered by English law is 

not as superior to the CISG as some commentators seem to imply. Where a greater level 

of predictability is visible, it often does not spring from the terms of the SGA; it is due, 

instead, to the existence of case law specific to the commodity trade that, rigorously 

speaking, derogates the SGA in some circumstances. English law, therefore, had to 

develop a kind of parallel legal regime in order to adequately deal with the commodity 

trade.2068 Such parallel regime is comprised only of case law, that has developed despite 

the existence of statutory law that contains different rules and principles. 

The co-existence of such parallel regimes illustrate that the English 

legal system is sufficiently flexible so as to accommodate the needs of a specific niche 

market. But, as we hopefully demonstrated in Sections 3.2 to 3.7, so is the CISG. 

By correctly applying interpretation devices such as Articles 7, 8 and 

9 CISG,2069 the result should be that, when the Convention is applied to contracts 

pertaining to goods with high liquidity and subject to intense price fluctuations (and, in 

particular, contracts that are not strongly relational nor designed to last for a longer 

term), the avoidance rights granted by the CISG to the buyer will probably be very 

similar to those granted by the perfect tender rule adopted by common law systems,2070 

in relation to the essentiality of the timely delivery of both goods and documents, the 

quality of the goods, and the accuracy of documents.2071 

This is because the Convention is responsive to the same underlying 

reasons that led to a departure of the English case law from the text of the SGA: the 

rationale underlying the interpretation of the Convention to achieve this effect is very 

similar to the rationale underlying the interpretation of the SGA when applying it to 

commodity sales. So is the result: under the Convention, the particularities of the 

commodity trade may result in ampler termination rights being granted to the innocent 

party in case of breach. 

The rules of the Convention are, moreover, designed to be responsive 

to the will of the parties (Article 6 CISG). Indeed, if it is so relevant to the parties that 

certain conditions are treated as essential while others are treated as “mere” warranty, 

 
2068 Hayward, Zeller, and Andersen, “The CISG and the United Kingdom - Exploring Coherency and 
Private International Law,” 615. 
2069 Section 3 is dedicated to the discussion about how specific provisions of the CISG shall be interpreted 
when applied to commodity contracts. 
2070 CISG Advisory Council, “Opinion No. 5, The Buyer’s Right to Avoid the Contract in Case of Non-
Conforming Goods or Documents,” para. 4.17; Schwenzer, “Avoidance of the Contract in Case of Non-
Conforming Goods (Article 49(1)(a) CISG),” 442; Schwenzer and Hachem, “The CISG - Successes and 
Pitfalls,” 478; Zeller, “Commodity Sales and the CISG,” 632; Mullis, “Avoidance for Breach Under the 
Vienna Convention: A Critical Analysis of Some of the Early Cases,” 350–51; Winsor, “The 
Applicability of the CISG to Govern Sales of Commodity Type Goods,” 105; CISG Advisory Council, 
“Opinion No. 5, The Buyer’s Right to Avoid the Contract in Case of Non-Conforming Goods or 
Documents,” para. 4.17. 
2071 CISG Advisory Council, “Opinion No. 5, The Buyer’s Right to Avoid the Contract in Case of Non-
Conforming Goods or Documents,” para. 4.17. 
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the parties are free to say so in the contract2072 – either by drafting a specific clause 

describing whatever their agreement is, or by adopting a standard term or a model 

clause that reflects their preference. By operation of Article 6 CISG, even if the 

resulting rule differs from the most usual interpretation of a provision of the CISG, the 

only reason why such a provision would not be upheld in court is if the court finds that 

the contractual provision is contrary to a public order provision of the underlying 

applicable law. This, however, is not an issue concerning the ‘suitability’ of the CISG; it 

refers, instead, to an issue with the applicable local law. 

Otherwise, drafting clauses to modify the undesired effects of a rule 

found in national law is a completely legitimate “solution” that has been sought in every 

trade. In this regard as in others, the commodity industry is no exception: even in 

standard form contracts that adopt the English law as the governing law, some specific 

rules are tailored specifically to derogate from an undesirable legal rule that would 

otherwise apply in the situation. 

In particular, as already mentioned, some of the efforts made to 

deviate from the legal rules that would be applicable in the absence of an agreement by 

the parties were made in order to soften the asperity of the common law as applied to 

commodities. The GAFTA Contract No. 100 contains several provisions imposing upon 

the buyer the burden of receiving defective shipping documents, for instance (see 

Section 3.3.4 for a more detailed description of these contractual rules). 

Finally, another kind of response that is often advanced against the 

criticism to the CISG in relation to the application of the favor contractus principle to 

commodity sales refers to the issue of its economic inefficiency. 

As we have already mentioned, it is said that the reason why the 

Convention imposes a stringent requirement in order for a breach to be considered a 

fundamental is that, in a typical international sale, it is likely more economically 

efficient to place upon the buyer the burden of accepting defective goods that are still 

merchantable and disposing of them, later claiming damages from the seller.2073 The 

notion is that these goods will already be in the possession of the buyer, and it will often 

be less wasteful that the buyer sell them in the local market instead of shipping them 

back to the seller just so that the seller can do the same thing in its own country. In 

economics jargon, the position is that in international trade, the buyer is more likely to 

be the least cost avoider2074 (i.e., the party able to avoid the consequences of the breach 

in the least costly manner). In such circumstances, the approach adopted by the CISG 

would be generally better suited to the international commerce than the perfect tender 

rule adopted by the English law. 

 
2072 Nathalie Hofmann, “Interpretation Rules and Good Faith as Obstacles to the UK’s Ratification of the 
CISG and to the Harmonization of Contract Law in Europe,” Pace International Law Review 22, no. 1 
(2010): 152. 
2073 Magnus, “The Remedy of Avoidance of Contract Under CISG - General Remarks and Special 
Cases,” 423; Spagnolo, CISG Exclusion and Legal Efficiency, 48; 89–91. 
2074 Spagnolo, CISG Exclusion and Legal Efficiency, 43. 
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This argument, however, becomes less decisive as we appreciate that 

the differences between English law and the Convention are not as dramatic as it 

sometime seems. As mentioned above, the perfect tender rule may be prevalent in 

commodity-related cases, but this is only because case law has created a parallel set of 

rules applicable exclusively to commodity contracts, which was developed to 

accommodate the needs of the commodity market. If we consider that such 

particularized interpretation is also possible under the Convention, then differences of 

efficiency between both legal systems, when considering such particularized 

interpretation, would only rarely arise. 

Indeed, in situations where the buyer is not the least cost avoider – 

which would be the case in most commodity sales –, the rules of the CISG are flexible 

enough to accommodate a different solution that would be more economically optimal. 

As explained on Section 0, because of the specificities of the commodity trade, in such 

industry the seller is often the least cost avoider in case of a contractual breach. 

Commodity sales are usually made on a documentary basis, and many traders are used 

to transact in-transit cargos. In such circumstances, it is equally easy for the seller to re-

sell non-conforming goods as it would be for the buyer, or even easier (if, for instance, 

the seller is a trader, and the buyer is a producer that intended to use the goods to 

manufacture another good). The circumstance that the goods are far away from the 

seller’s place of business would be of little importance, because this is often the case 

before the goods are shipped as well. On the other hand, at times the cost for the buyer 

to carry a rejected commodity (e.g., costs incurred on the storage of the commodity, on 

insurance or even interests of the financial resources invested in the commodity) may 

even surpass those of transporting the goods elsewhere.2075 

Another important aspect that is not so often mentioned by CISG 

commentators when mentioning the importance of transportation costs involved in 

returning rejected products, as well as the costs of reselling them from a distance, is that 

a relevant share of the international commerce is done on a FOB basis, or on other terms 

that do not require that the seller ship the product until its final destination, such as 

EXW, FAS etc. On such cases, since the obligation of the seller ceases still on the 

beginning of the carriage route (or before any carriage takes place, on the case of EXW, 

for instance), the concerns about what to do with the goods on the destination are non-

existent for the seller.2076 

One such an example is the Sugar No. 11 contract for raw sugar, 

which I have mentioned on several prior examples. This is an FOB contract, where the 

obligation of the seller is to provide that the sugar is delivered on the loading port and 

loaded (“stowed”) on the vessel sent by the buyer. Since the obligations of the seller 

 
2075 CISG Advisory Council, “Opinion No. 5, The Buyer’s Right to Avoid the Contract in Case of Non-
Conforming Goods or Documents,” para. 4.6. Even though these factors are discussed, the opinion itself 
is in the sense that these factors should not be considered when determining whether there is a 
fundamental breach. 
2076 Ibid. 
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cease on the loading port, this is the place where the final weighting and quality tests are 

usually to be undertaken (Rule 11.07), meaning that any non-conformity of the goods 

will, as a matter of fact, be found out before, or shortly after, the sugar leaves the 

country of origin.2077 

Likewise, particularly when the parties are experienced commodity 

traders, the differences between the standard regimes of either the English law or the 

Convention are likely to be of very little relevance, because in many cases the standard 

terms adopted by the parties would derogate from them, by establishing procedures such 

as the inspection of the goods before shipping, even in CIF contracts, and establishing 

specific rules regulating rejection rights.2078 

The corollary is that it is not possible to assert on an a priori basis 

whether the English law or the CISG would offer a solution to a given case that is going 

to be essentially more or less efficient from an economic standpoint than the 

alternative.2079 Indeed, it is submitted that, if well applied, both the English law and the 

Convention are flexible enough to provide economically-efficient responses to any 

situation, meaning that this criterion is not relevant to determine which regime is better. 

One last thing that I consider important is to relativize yet another 

premise generally adopted to support the assertion that ampler avoidance rights result 

on an overall more cost-efficient market.2080 The idea underlying this assertion is, in 

summary, that the strictly literal interpretation of contractual terms creates 

predictability, and that such predictability is good insofar as it reduces the necessity of 

involving lawyers in contractual discussions, expediting negotiations and reducing 

costly litigation.2081 

Predictability, however, comes at a cost: since it is based on literal and 

strict interpretation of the law and contract clauses, it leads to occasional instances of 

unfair outcomes.2082 One such an example is the New Prosper case,2083 involving a sale 

of Australian barley. The buyer, exercising his right to nominate a ship to take delivery 

 
2077 Kingsman, Sugar Trading Manual, chap. 14:7. 
2078 Ibid., chap. 11:2; Bridge, International Sale of Goods, 2007, 52–53; 437; A clause stipulating that the 
good was to be tested before shipping was decisive in Smith, BP Oil International, Ltd. and BP 
Exploration & Oil, Inc. v. Empresa Estatal Petroleos de Ecuador et al. (CLOUT Case 575), 51 CLOUT. 
On this case, it was found that, because the incorporated CFR Incoterm provided for risk passing to buyer 
upon the goods crossing the rail of the ship, the only relevant test in determining the quality of the goods 
for contractual purposes was the one carried out before shipping, and that a subsequent test made after the 
commodity (petrol) was unloaded, which attested for a loss of quality, was to be disregarded. 
2079 Spagnolo, CISG Exclusion and Legal Efficiency, 96 reaches a different conclusion, favoring the CISG 
as the most efficient set of rules. 
2080 Although, at this point, it no longer relates to choosing either English law or the CISG one over 
another. 
2081 Bridge, “The Bifocal World of International Sales: Vienna and Non-Vienna,” 279. 
2082 Ibid. 
2083 Mr. Justice Phillips, Richco International Ltd. v. Bunge & Co. Ltd. (the “New Prosper”), 2 Lloyd’s 
Law Reports. 
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of the goods, nominated the New Prosper. The seller rejected the nomination under the 

allegation that the nominated ship did not conform to the specifications of the contract.  

The court recognized the right of the seller to terminate the contract 

even though, by the circumstances of the case, it was evident that the nomination did 

not cause any inconvenience to the seller and that the likely reason for the refusal was 

that the price had moved against the seller’s interest. The opportunistic character of the 

seller’s behavior was made evident by the fact that the buyer had previously inquired 

about the availability of cargo for that particular ship and received an affirmative 

response from the seller. This case is illustrative of the harshness of the English courts 

when it comes to enforcing contractual termination rights.2084 

The position is that in the commodity markets “justice in the 

individual case” is secondary to predictability, but that this does not pose a problem 

since justice is achieved in the long run as “a limited number of repeat participants in 

the trade” decide to change the standard terms to adjust any rule systematically 

perceived as unfair.2085 

This assertion is not necessarily applicable to every commodity sale, 

though. One theoretical framework that might be useful for a deeper assessment of this 

issue is the economic analysis of law. Scholars dedicated to this methodology have 

argued that legal systems may be seen as competing against each other in terms of 

efficiency. The efficiency of a legal system as a whole may be measured in accordance 

with many different criteria, but one of them is adequacy to the preferences – or needs – 

of its users, i.e., the persons and companies that are subject to the norms of the system. 

However, for any given policy, it possible that some will benefit from it, and some will 

not.2086 This can be easily extrapolated to the commodity trade: as in any other métier, 

businesspeople trading in the different points of the chain that begins with production 

and ends when the goods are consumed by a final user or transformed in something of a 

different nature exist in different circumstances and may have different interests. 

In such a context, it is submitted that the economic efficiency posed 

by an approach favoring the perfect tender rule is optimal only for those market 

participants engaging in numerous repeat transactions.2087 This market structure, 

however, is found only in particular segments of the commodity trade constituted by the 

commodities with more liquid markets and tighter profit margins (see Section 2.6 for a 

discussion in this regard). These markets are particularly adequate for the larger trading 

 
2084 Zeller, “Commodity Sales and the CISG,” 632; Bridge, “The Bifocal World of International Sales: 
Vienna and Non-Vienna,” 282. 
2085 Bridge, “The Bifocal World of International Sales: Vienna and Non-Vienna,” 282. 
2086 Peter Behrens, “Economic Law between Harmonization and Competition: The Law & Economics 
Approach,” in Economic Law as an Economic Good: Its Rule Function and Its Tool Function in the 
Competition of Systems, ed. Karl M. Meessen, Marc Bungenberg, and Adelheid Puttler (Munich: Sellier, 
2009), 45–50. 
2087 In Lord Lowry, Bunge v Tradax Export, 2 Lloyd’s Law Reports at 7 the connection between the 
advantages of certainty and repeat transactions is expressly acknowledged. 
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companies because the reduced margins favor those who are able to trade in scale.2088 In 

such a situation, the savings obtained by not having to engage lawyers in contract 

negotiations and in discussions about contractual breaches come with no associated 

opportunity cost because, on the long run, the occasional injustice will occur both for 

and against their own interests, meaning that their net effect, over time, will tend to 

neutrality.2089 

It is not surprising, therefore, that the perfect tender rule would have 

developed in the context of English law: English law evolved in conjunction with the 

English economy, which during the last century or so has been largely based on this 

kind of trading.2090 

It is submitted, however, that such market efficiency does not equally 

benefit those market participants who do not trade as often. This accounts not only for 

smaller traders, but also for many producers and consumers of commodities, who trade 

much less frequently, and in smaller volumes, than trading companies. 

This may look like an unreasonable concern when we look at the 

multi-billion annual revenues of the largest oil producers, or even the smaller, but still 

impressive, revenues of larger producers of soft commodities such as sugar or grains. 

However, not all trades – nor all traders – are equal. A typical large shipment of oil is 

reported to reach around 60,000 tons, a quantity that would be typically valued 

anywhere between US $20 million and US $60 million depending on the prevailing 

price of the commodity.2091 However, it is reported that most trades involve shipments 

of around 20,000-30,000 tons, and that there are many trades involving shipments as 

small as 1,000-5,000 tons,2092 which would result in a value range of about US $330 to 

US $5 million.2093 

In comparison, in the sugar market, a typical international 

shipment2094 is said to be around 25,000 tons for raw sugar – a quantity that would 

amount to something between US $4 million and US $16 million depending on the 

prevailing price2095 – or 14,000 tons for refined sugar packed in bags – valued between 

US $4 million and US $10 million.2096 However, it is estimated that the majority of 

refined sugar is currently being traded on containers, because of logistic advantages 

 
2088 Alexander Franke et al., “Reimagining Commodity Trading” (Oliver Wyman, October 2016), 2, 
www.oliverwyman.com/our-expertise/insights/2017/may/energy-journal-vol-3/digitization/reimagining-
commodity-trading.html. 
2089 Bridge, “Good Faith, the Common Law and the CISG,” 104. 
2090 Zhou, “The CISG and English Sales Law,” 670–72. 
2091 The proposed range assumes a price between $40.00 and $120.00 per barrel. 
2092 Long, Oil Trading Manual, chap. 1.2:1-2. 
2093 Adopting the same price range of US $40.00 - $120.00 per barrel. 
2094 Great Britain Parliament, House of Commons: Environment, Food and Rural Affairs Committee, 
Reform of the EU Sugar Regime: Second Report of Session 2005-06 (London: The Stationery Office, 
2005), 77. 
2095 Assuming a price range between 7 and 30 cents of US dollar per pound. 
2096 Assuming a price range between $300 and $700 per metric ton. 
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such as availability of port infrastructure and easier intermodality, resulting in lower 

overall shipping prices, and because it makes trading in smaller quantities viable.2097 

Indeed, the Containerised White Sugar Futures Contract, launched by ICE Futures 

Europe on 2016, provides for delivery of sugar on 20’ ISO Containers that 

accommodate around 25 tons of sugar.2098 Considering a minimum delivery of as few as 

10 containers,2099 shipments can amount to around 250 tons, for an aggregate value of 

“only” US $75,000-$175,000. 

Companies trading on the lower side of the value ranges mentioned 

above, some of which may not be as active on the market as the larger traders, can be 

expected to be much less strong financially. For many of those companies, one contrary 

judicial decision may represent the difference between making a profit or a loss in a 

given year, or in more extreme cases, might even altogether push an already debilitated 

producer out of business. In such a situation, it may be much more difficult to accept 

that one particular unfair decision is justified by the overall economic efficiency of the 

system; an assessment more in the line of Professor Zeller’s, in the sense that justice is 

often preferable to predictability, would likely seem more appealing to them.2100 

Another reflection that can help putting in perspective the notion that 

the “perfect tender rule is better” is to analyze the development of commercial law in 

the United States. There, Llewellyn, during the discussions that led to the enactment of 

the UCC, argued that a “substantial performance” standard (or a “material breach” 

standard, which, we argue, is basically the same concept) would incentivize a more 

reasonable behavior of merchants, by increasing the costs of acting in bad faith. The 

history of the UCC is also an interesting counterpoint to the UK resistance against the 

CISG, and will be briefly analyzed in Section 4.8 below. 

Indeed, if a case is to be made in relation to the ideas of predictability 

or certainty, it may be said that in a greater picture, for these smaller traders, the 

application of the perfect tender rule might even lead to added unpredictability or 

uncertainty. Such would be the case in a hypothetical situation where a considerable 

part of the expected profit margin for a crop is lost because an unexperienced employee 

of the seller made a small mistake in a shipping document, allowing the buyer to 

terminate a contract under the pretext of a breach of obligation when the real reason was 

that market prices fell after the contract was made. 

Moreover, those smaller market participants may end up being left 

without efficient remedies if they are being forced by the circumstances to accept 

England as their contractual jurisdiction, because of the high costs of litigating in such a 

 
2097 ICE Futures Europe, “Containerised White Sugar Presentation,” ICE Website, 2016, 2, 
www.theice.com/publicdocs/futures/ICEContainerisedWhiteSugarPresentation.pdf; Sugaronline, “White 
Sugar Trade Switching More to Containers,” Sugaronline News, January 21, 2013, 
www.sugaronline.com/website_contents/view/1207577. 
2098 ICE Futures Europe, “ICE Futures Europe Rulebook,” § WWWWWW (2015), sec. WWWWWW.1. 
2099 ICE Futures Europe, “Containerised White Sugar Presentation.” 
2100 Zeller, “Commodity Sales and the CISG.” 
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forum. A brief discussion on the relative importance of costs to smaller market 

participants will be the object of the following Subsection. 

There is also the issue of markets with less liquidity.2101 Many of the 

assumptions made in relation to what works well and what does not are probably not 

generalizable to markets where, due to specific circumstances, substitute purchases may 

range from difficult to practically impossible. In such a situation, freeing one of the 

parties from their obligation for a breach that is not very serious could cause huge losses 

to the other party, that are not necessarily going to be compensated in future trades, 

given that the frequency of trades is much lower in such market conditions. In such 

situations, it can also not be possible to establish a market price and, therefore, it might 

even not be practical to establish the damages and losses incurred in case of contractual 

breach. 

In connection with the foregoing, analysts identify a tendency in the 

commodity industry towards longer-term supply contracts and even more complex 

structures where a deal involves companies acquiring equity and assets as part of the 

transaction, a movement that has even been identified as a cause of diminished volatility 

in prices.2102 If this is so, there might be an increased receptivity towards a tendency to 

preserve the contract instead of terminating it. 

It is not correct to consider, therefore, that the ‘perfect tender rule’ is 

objectively better than a more flexible standard where the preservation of the contract is 

preferred. Gillette and Walt, indeed, argue, compellingly, that the perfect tender rule 

does incentivize opportunistic behavior on the part of buyers, because they can “seize 

on a technical nonconformity to get out of a fixed price contract and purchase the goods 

at the lower market price.”2103 They also note, however, that the favor contractus 

reduces the incentives for the seller to perform in strict observance to the contract: a 

defective performance becomes less costly on average because the buyer may be willing 

to accept a relatively inexpensive cure or price reduction. They argue that unless it is 

arguable that either sellers or buyers are more prone to engage in opportunistic 

behavior, then the criterion of ‘incentivization of opportunistic behavior’ cannot be used 

as a decisive argument to determine that one of the regimes is objectively better.2104 

Each of the approaches, therefore, will be more appropriate depending 

on the circumstances of each specific situation. Where the market practice indicates that 

the seller is most likely the party that would bear the least cost in order to deal with the 

consequences of a breach, the most rational approach would be to grant ampler 

avoidance rights to the buyer. In Section 3.3 I argued that this is an important factor to 

consider in order to establish whether a breach is fundamental under the CISG. If this is 

deemed as an acceptable criterion, then the Convention is no less suitable than English 
 

2101 See Section 2.6 for a discussion in this regard. 
2102 Franke et al., “The Dawn of a New Era in Commodity Trading - Act III - Five Megatrends That Will 
Alter the Industry and Commodity Markets,” 2. 
2103 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 194. 
2104 Ibid. 
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law to strike an economically optimized balance between the rights of sellers and buyers 

in the commodity market as well – be it in situations where the market is highly liquid 

and the seller is the least cost avoider, be it in situations where the circumstances of the 

contract indicate that the buyer might indeed be the least cost avoider, therefore 

favoring an approach less generous to the buyer in terms of avoidance rights and more 

attentive to standards of reasonableness. 

The flexibility of the concept of “fundamental breach” under the 

CISG, therefore, if well understood and correctly applied, offers the opportunity to 

attend to the expectations of the parties both if what they expect is predictability or 

attention to the circumstances. 

Having said so, long-term contracts, which are also of relevance (even 

if not as frequent and numerous) in the commodity trade, seem to be naturally better 

suited to the application of the favor contractus principle. Long-term contractual 

relationships are probably better served when the continuity of the contract is favored, 

and when justice is given more weight than predictability (particularly considering that 

the very nature of longer-term contracts implies that there will be a lesser number of 

them, rendering predictability less important). In long-term contracts, it is much more 

likely that the cost of terminating the contract is too high, and the possibility of 

exploring alternatives that are intended to favor the survival of the contract probably 

even promotes more legal security and stability by reducing the risk of disruption 

caused by the consequences of contract termination.2105 This is an important element to 

take into consideration both when determining a threshold for the termination of the 

contract and when considering the importance of rules aimed at the renegotiation or the 

adjustment of the contract (in this regard, see Section 3.7). 

The CISG and the PICC seem to be equipped to deal with long-term 

contracts in ways that English law may not be: hardship provisions might be better-

suited to complex contracts than frustration, for instance; receptivity to the idea that 

“agreements to agree” are enforceable are useful to deal with open-texture 

(“incomplete”) contracts where important aspects of the transaction are left to be 

negotiated in the course of the term of the contract, or where renegotiation is expressly 

provided for in the contract in certain circumstances (such as in gas supply contracts, as 

seen on Section 2.5.1.2); and so on. Arbitrations under uniform commercial law could 

be better equipped to resolve cases where there is the possibility of enforcing duties to 

negotiate or to readjust the contract without the risk of having the contract struck down 

for being too uncertain or unenforceable. 

4.2.2 Cost issues 

One last issue that I would like to address in relation to the debate 

between English law and the Convention is one of costs. The issue is not so frequently 

mentioned, and perhaps the notion that it is important stems from the fact that the author 

 
2105 Faruque, “Renegotiation and Adaptation of Petroleum Contracts,” 145. 
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himself comes from a third-world country where it can be an essential issue in a 

potential negotiation regarding choice of law and jurisdiction. 

The following analysis is by no means meant to offer a comprehensive 

view of the issue. Its goal is simply to offer a glimpse of how cost issues may be 

important drivers behind such choices. 

There is a general recognition in the sense that litigating in England is 

expensive.2106 A survey carried out in 2015 found that litigation costs in the United 

Kingdom2107 are the highest in the world.2108 According to such survey, roughly one in 

every four litigation proceedings in that country cost the party more than US $10 

million (not including the amount spent in settlements or to comply with judgments), a 

respectable sum of money for all but a few companies. Among the listed countries and 

regions, the United Kingdom had, by far, the largest percentage of litigation 

proceedings exceeding a US $10 million budget; for comparison purposes, in the United 

States (the second country in the sample), the share of litigation for this cost range was 

“only” 16%. 

When we combine this finding with the fact that the median figure for 

litigation costs was US $1.2 million it is easy to see why people used to such a legal 

system would be averse to the idea of taking a discussing regarding contractual breaches 

to a court. It is very reasonable for them to think like this. 

While it can be said that in such a context the costs of litigation may 

represent an important stimulus for the parties to be more diligent in performing their 

obligations, thus improving the efficiency of the whole market, it is also important to 

recognize that not all contractual breaches result from the negligence of the parties. 

Access to justice is important per se and costs above US $1 million certainly mean that 

on occasion a party will prefer to forgo a legitimate claim than to spend all the cash 

required to litigate (if he has it to begin with). 

If we consider that, due to a combination of factors such as excessive 

competition, depreciated currency and demand fluctuations, on a bad year the profit 

margin of a commodity producer may even be negative, it is not absurd to conclude that 

not every market participant is financially capable of litigating on the United Kingdom. 

Abandoning England as the go-to forum might be of the interest of 

these smaller market participants, if the alternative is a jurisdiction where similar results 

might be achieved in terms of quality of decision-making, at lower costs. However, 

 
2106 Bridge, “Good Faith, the Common Law and the CISG,” 102. 
2107 The following references are made to a study encompassing the whole of United Kingdom. There 
were no separate figures for England alone. However, it is submitted that it offers a close enough 
approximation for the task at hand. The survey encompasses a pool of companies from the following 
industries: technology and innovation; financial institutions; energy; infrastructure, mining and 
commodities; life sciences and healthcare; and transport. 
2108 Norton Rose Fulbright, “Norton Rose Fulbright’s 2015 Annual Litigation Trends Survey,” May 2015, 
www.nortonrosefulbright.com/files/20150514-2015-litigation-trends-survey_v24-128746.pdf. 
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their lower bargaining power may mean that they are trapped in a state of affairs where 

they are basically unable to assert their rights. 

This is not a simple or unimportant problem: Lord Bingham has 

argued that access to judiciary – or, more precisely, access to “[m]eans (…) for 

resolving, without prohibitive cost or inordinate delay, bona fide civil disputes which 

the parties themselves are unable to resolve” – is one of the basic tenets of the rule of 

law.2109 

  

 
2109 Tom Bingham, The Rule Of Law (London: Penguin, 2011), sec. 8. 
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4.3 Rules regarding the passing of risks, or the ambiguity regarding 

commercial terms such as FOB or CIF 

An argument advanced against the CISG when it comes to its 

supposed unsuitability to the commodity trade relates to its rules regarding the passing 

of risks. Professor Bridge emphasizes the difference between the rules set forth at the 

CISG and those usually adopted in commercial practice. 

The examples he cites are the Incoterms FOB clause,2110 in 

accordance with which the risk used to pass to the buyer when the goods crossed the rail 

of the ship2111 named by the buyer, and the CPD terms,2112 which provides for transfer 

of risk at destination.2113 In accordance with the CISG, “the risk passes to the buyer 

when the goods are handed over to the first carrier” (Article 67(1)), but only where the 

buyer has no obligation to ship from a particular port. Where the buyer has such an 

obligation, the risk only passes to the buyer when “the goods are handed over to the 

carrier at that place,” which could mean that, in a chain of shipment involving more 

than one carrier, the risk could pass to the buyer when the goods are handed to an 

intermediate carrier.2114 

He goes further to argue that the mere references to FOB or CIF terms 

by the parties might not be construed by a court as an exclusion of the conflicting CISG 

terms.2115 Moreover, the existence of five articles on the CISG would be incompatible 

with the fact that these rules would apply only when the parties did not agree otherwise, 

considering that shipping terms are widespread in the international contract practice: the 

CISG legislators would not have intended their labor to be “so futile” as to be excluded 

from the majority of the contracts on the international traffic.2116 

 
2110  Michael  Bridge,  “The Transfer of Risk under the UN Sales Convention 1980 (CISG),”  in 
Sharing International 
Commercial Law across National Boundaries: Festschrift for Albert H. Kritzer on the Occasion of His 
Eightieth Birthday,  ed.  Camilla  B.  Andersen  and  Ulrich  G.  Schroeter 
(Wildy, Simmonds & Hill Publishing, 2008), 89; Michael Bridge, “A Law for International Sales,” Hong 
Kong Law Journal 37 (2007): 38. 
2111 This changed under Incoterms 2010, which did not exist at the time of the writing of Professor 
Bridge. The current rule provides for passing of risk when the goods are placed onboard the ship or upon 
procurement of goods placed on board. See International Chamber of Commerce, “Incoterms 2010” 
(International Chamber of Commerce, 2010), 7; and International Chamber of Commerce, “Incoterms 
2020” (International Chamber of Commerce, 2019), 106. 
2112 Bridge, “A Law for International Sales,” 38. 
2113 The “CPD” terms are expressly mentioned by Professor Bridge on ibid., 38. The Incoterms contain no 
such a term (neither the 2000 nor the 2010 editions); the apparent equivalent would be the CPT (Carriage 
Paid To named destination). However, the passing of risk, in accordance with such terms, occurs upon 
delivery. The seller only has to bear risks until delivery at the destination if terms of the “Delivery” class, 
such as the DAT, DAP or DDP, are used. For a more complete account of the differences between the 
FOB and CIF rules under English law and the provisions of the Convention, see Feltham, “C.I.F. and 
F.O.B. Contracts and the Vienna Convention on Contracts for the International Sale of Goods.” 
2114 Bridge, “The Transfer of Risk under the UN Sales Convention 1980 (CISG),” 88–89. 
2115 Ibid., 87; Bridge, “A Law for International Sales,” 38. 
2116 Bridge, “A Law for International Sales,” 38. 
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A similar, although more specific, comment was made by Professor 

Farnsworth regarding the interaction between the CISG and the commercial terms as 

governed by the UCC. The argument was that, under the CISG, 

“under a ‘CIF Buyer’s City’ contract, risk would not pass until the goods 

are handed over at Buyer’s City, contrary to the Code rule and the 

universal understanding that in CIF contracts transit risks fall on the 

buyer.”2117 

Regarding this subject, it is submitted that the one essential argument 

that solves this issue quite definitely is that the incorporation of standard commercial 

terms such as the Incoterms in a contract by the parties does indeed derogate from the 

conflicting terms contained in the Convention – including those regarding the passing of 

risks.2118 What is important, therefore, is to establish whether the parties have 

incorporated such Incoterm (or any other commercial term) with sufficient clarity. This 

results from the operation of Article 6 CISG,2119 which gives the parties ample freedom 

to “derogate from or vary the effect” of any provision of the Convention. In this 

particular, the effect of incorporating a trade term in a CISG-governed contract is, 

reportedly, exactly the same effect of incorporating a trade term in a contract governed 

by English law (namely, to displace otherwise applicable legal rules).2120 

A fact that is illustrative of the current consensus on this regard is that 

since the 2000 edition the ICC made an intentional effort to draft the Incoterms using 

terminology that matches that of the CISG2121 or at least to indicate that a given 

expression, albeit different from the one adopted by the CISG, was intended to have the 

same meaning.2122 Moreover, according to Professor Ramberg, one of the recognized 

functions of the Incoterms after its 2010 revision is indeed to supplement the provisions 
 

2117 Farnsworth, “Review of Standard Forms or Terms under the Vienna Convention,” 445. 
2118 Schlechtriem, “Interpretation, Gap-Filling and Further Development of the U.N. Sales Convention,” 
284; Peter Schlechtriem, “Auslegung, Lückenfüllung Und Weiterentwicklung,” trans. Martin Koehler 
(Symposium  in  honor  of  Professor  Dr.  h.c.  Frank  Vischer,  Basel,  2004),  4, 
cisgw3.law.pace.edu/cisg/biblio/schlechtriem6.html; Joseph Lookofsky, “The 1980 United Nations 
Convention on Contracts for the International Sale of Goods,” in International Encyclopaedia of Laws - 
Contracts, ed. Jacques H. Herbots, vol. 29 (The Hague: Kluwer Law International, 2000), 141–42; 
Winsor, “The Applicability of the CISG to Govern Sales of Commodity Type Goods,” 110–11; Hayward, 
Zeller, and Andersen, “The CISG and the United Kingdom - Exploring Coherency and Private 
International Law,” 631. Note, however, that only the CISG provisions that are incompatible with those 
of the chosen Incoterm (not all of them) are displaced. See María del Pilar Perales Viscasillas, “Incoterms 
y Convención de Viena” (Congreso Nacional 2020 de la Asociación Española de Derecho Marítimo, 
Madrid, December 2, 2020), 9; 11, www.aedm.es/media/files/aedm-2020-Pilar-Perales.pdf; Uncitral, 
“Uncitral, HCCH and Unidroit Legal Guide to Uniform Instruments in the Area of International 
Commercial  Contracts, with a Focus on Sales,” 36. 
2119 Jan Ramberg, “INCOTERMS 2000 - The Necessary Link Between Contracts of Sale and Contracts of 
Carriage,” Collected Papers of Zagreb Law Faculty 58, no. 1–2 (January 2008): 35–46; Hayward, Zeller, 
and Andersen, “The CISG and the United Kingdom - Exploring Coherency and Private International 
Law,” 632. 
2120 Hayward, Zeller, and Andersen, “The CISG and the United Kingdom - Exploring Coherency and 
Private International Law,” 631. 
2121 Uncitral, “Report of the Commission on the Work of Its 33rd Session (A/55/17)” (The United 
Nations, 2000), 602, undocs.org/en/A/55/17(Supp). 
2122 Ibid., 603. 



501 
 

of the CISG by providing more specific rules and a range of choices to contracting 

parties.2123 Nothing in this regard changed in the 2020 revision, which also expressly 

provides for the possibility that the standardized terms be applied together with the 

CISG.2124 

Likewise, the Secretariat Commentary to the CISG acknowledged 

from the start that the rules of Article 67 were meant to govern the passing of risk 

whenever the parties had not “by the use of trade terms or otherwise, provided for a 

different rule in respect of the risk of loss.”2125 Therefore, the existence of five articles 

regulating the matter on the CISG clearly should not be interpreted as an expression of a 

tacit intention of the CISG legislator to limit the freedom of the parties to establish their 

own contractual regime regarding the passing of risk.2126 

The fact that the CISG does not make explicit reference to specific 

commercial terms supports the understanding in the sense that whenever the parties do 

make such reference, they must logically be referring to specific rules other than those 

contained in the Convention. Yet it is true that the wording of the Convention offers 

little assistance in determining how explicit must the reference to specific commercial 

terms for them to be deemed as incorporated to the contract by will of the parties. 

There could indeed be, therefore, some ambiguity as to the applicable 

rules in the case of a mere reference to an abbreviation, without more specific 

references. The trend in case law2127 seems to be in the sense that whenever the parties 

refer to common terms such as “FOB” or “CIF,” the Incoterms should be applied as 

trade usage, by force of Article 9(2) CISG. 

 
2123 Jan Ramberg, “INCOTERMS 2010,” European Journal of Law Reform 13 (2011): 383. 
2124 International Chamber of Commerce, “Incoterms 2020,” 3. 
2125 Uncitral Secretariat, “Guide to CISG Article 67,” in Commentary to the CISG (New York: United 
Nations, 1979), www.cisg.law.pace.edu/cisg/text/secomm/secomm-67.html. 
2126 Apparently, this situation is so different from what happens in the United Kingdom: Royston Miles 
Goode, “Insularity or Leadership? The Role of the United Kingdom in the Harmonization of Commercial 
Law,” The International and Comparative Law Quarterly 50, no. 4 (2001): 755–56 reports that the rules 
about passing of risk in the SGA are often circumvented by means of an inference by the courts that the 
parties had an agreement on a term, because the statutory regime does not offer a sound solution for many 
cases. 
2127 Justice Werlein, China North Chemical Industries Corporation v. Beston Chemical Corporation 
(Unilex Case 1089), Unilex (United States Federal District Court (Texas) 2006); Stein, St. Paul Guardian 
Insurance Co. & Travelers Insurance Co. v. Neuromed Medical Systems & Support (CLOUT Case 447), 
39 CLOUT; Smith, BP Oil International, Ltd. and BP Exploration & Oil, Inc. v. Empresa Estatal 
Petroleos de Ecuador et al. (CLOUT Case 575), 51 CLOUT; Autoservicio Mayorista La Loma S.A. v. 
Quiebra v. Incidente de Verificacion (Cosvega SL), Pace Law School Institute of International 
Commercial Law (Juzgado Comercial Buenos Aires N. 26 2003); Wacker-Polymer Systems GmbH v. 
Quiebra v. Glaube S.A. et al., Unilex (Juzgado Comercial de Buenos Aires N. 26 2003); Russian 
Federation Arbitration proceeding 406/1998 (CLOUT Case 476), 41 CLOUT 16 (Tribunal of 
International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry 
2000); Fiberglass composite materials case, Pace Law School Institute of International Commercial Law 
(Tribunal Cantonal Valais 2009); Alberto Zingale, Marc Rich v. Iritecna, Pace Law School Institute of 
International Commercial Law (Appellate Court Genova 1995). 
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A similar view prevails among CISG commentators. However, 

Professor Perales Viscasillas draws attention to the fact that while this can be the case in 

relation to well-known terms such as FOB and CIF, which seem indeed to fit well the 

case of Article 9(2), the same cannot be said of the other, less common, standard 

terms.2128 An early commentary from Professor Erauw went further, generalizing this 

understanding to all Incoterms, arguing that they “are neither international usages nor 

usages that the parties ‘ought to have known.’”2129 

It is submitted that Professor Erauw’s views were too radical: any 

determination as to whether usages apply, or whether they ought to have been known to 

the parties, has to take into account the parties’ intent and the conduct of a “reasonable 

person of the same kind” in the circumstances – in other words, Article 8 CISG must be 

given effect. It is worth noting that Professor Erauw himself later seems to have 

reconsidered his original opinion, adhering to the position in accordance to which the 

simple reference to acronyms coincident with the names of Incoterms should generate a 

presumption in the sense that the Incoterms apply.2130 Moreover, as argued by Professor 

Perales Viscasillas, Incoterms might be incorporated even absent a clear unequivocal 

reference if there is evidence that they constitute usage previously established between 

the parties – thus incorporated under Article 9(1).2131 

In any case, it must also be noted that the potential for ambiguities is 

not an intrinsic problem of the Convention. Indeed, even in contracts where the 

Convention clearly does not apply, such ambiguities may exist if the circumstances are 

such that conflicting meanings can be attributed to the abbreviation chosen by the 

parties,2132 as customary rules identified by the same abbreviation can vary in different 

jurisdictions,2133 even when they are relatively similar, such as in the case of 

England2134 and the United States.2135 Regardless of whether the CISG applies or not, it 

is therefore up to the parties to clearly identify what commercial terms they want to 

incorporate in their contracts. 

 
2128 Perales Viscasillas, “Commentary to Article 9,” 180. Accord, Hayward, Zeller, and Andersen, “The 
CISG and the United Kingdom - Exploring Coherency and Private International Law,” 631. 
2129 Johan Erauw, “CISG Articles 66-70: The Risk of Loss and Passing It,” Journal of Law and 
Commerce 25 (2005): 212. 
2130 Johan Erauw, “Commentary to Articles 66-67,” in UN Convention on Contracts for the International 
Sale of Goods (CISG), ed. Stefan Kröll, Loukas Mistelis, and María del Pilar Perales Viscasillas, 2nd ed. 
(Munich: C. H. Beck, 2018), 866–67. 
2131 Perales Viscasillas, “Commentary to Article 9,” 180; Accord: Erauw, “Commentary to Articles 66-
67,” 866–67. 
2132 Feltham, “C.I.F. and F.O.B. Contracts and the Vienna Convention on Contracts for the International 
Sale of Goods,” 413. 
2133 Erauw, “Commentary to Articles 66-67,” 866; Robin Burnett and Vivienne Bath, Law of 
International Business in Australasia (Annandale: Federation Press, 2009), 53; Winsor, “The 
Applicability of the CISG to Govern Sales of Commodity Type Goods,” 90. 
2134 Lorenzon et al., C.I.F. and F.O.B. Contracts, 15. 
2135 Ondřej Vondráček, “Selling Goods Across the Channel: Comparative Aspects of an International 
Sales Contract,” Common Law Review, 2007, www.commonlawreview.cz/selling-goods-across-the-
channel-comparative-aspects-of-an-international-sales-contract#footnote-18. 
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Moreover, and perhaps more importantly, it should also be 

emphasized that, in the specific case of commodity trading, exchange rules and many of 

the standard form contracts sponsored by trade association such as the SAL, the 

GAFTA and the FOSFA contain detailed commercial terms identified by abbreviations 

such as FOB and CIF, which in turn will contain their own specific rules regarding the 

passing of risk.2136 In case of ambiguity in a contract regarding the trade of 

commodities, it would therefore be important to consider whether these standard terms 

have been incorporated to the contract, either by direct reference (thus displacing the 

corresponding CISG provisions by force of Article 6 CISG), or by implication, under 

Article 9(1) – i.e., as an usage established between the parties – or under Article 9(2) – 

i.e., as an usage regularly observed by parties to contracts of the type involved in their 

trade. Even if the incorporation is not unequivocal, it is submitted that in contracts for 

the sale of commodities where specific rules such as these exist, it will be reasonable to 

suppose that industry-specific rules should take precedence over more general standards 

such as the Incoterms, as they would constitute usages that are more closely connected 

to the circumstances of the contract. 

As to Professor Farnsworth’s comments on the effects of a CIF term 

in a contract under the CISG, it is important to contextualize his position before a 

proper analysis. 

The comment cited herein dates back to 1988, shortly after the 

Convention entered into force, at a time when the case law cited above did not exist. It 

seems that, so that his comment made sense, the underlying rationale must be in the 

sense that a contract referring to a CIF commercial term would not automatically 

displace the rules of the Convention regarding passing of risk, an assertion that, 

currently, goes against predominant case law and current scholar opinion. Otherwise, it 

is very difficult to imagine how the mere application of other provisions of the CISG 

might change the interpretation of a standard CIF term incorporated into the contract by 

reference or as usage, particularly to cast a different effect regarding the passing of risk. 

However, it must be noted that even if one considers that a reference 

to the CIF term alone would mean that the provisions of the CISG would still be 

generally applicable, it is not at all visible that a “CIF Buyer’s City” clause could result 

in the risk being passed to the buyer only upon delivery of the goods at ‘Buyer’s City’ 

(unless, of course, in case of a breach by the seller of an obligation that would prevent 

the risk from passing to the seller at the usual moment). Indeed, any discussion of the 

sort would have to be preceded by a determination of the meaning of the CIF term in the 

context of a contract where neither the ICC Incoterms nor domestic law applies. In 

order for a conclusion to be reached in the sense that the risk of loss or damage pass 

only upon delivery at ‘Buyer’s City,’ there ought to be a provision stating that the risk 

only passes at that moment and place, or at least a provision stating that the obligation 

 
2136 Lorenzon et al., C.I.F. and F.O.B. Contracts, 7. 
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of the buyer extends to the delivery of the goods at the port of destination (‘Buyer’s 

City’).2137 

No such rules exist, and it is submitted that they cannot be easily 

implied, either. Professor Farnsworth himself explains that in accordance with the UCC 

(his comment referred specifically to UCC § 2-320 (1978)), which, in this particular, 

reproduces a rule already existent under prior common law, a CIF contract implies that, 

provided that the seller adequately performed its obligations, risk of loss or damage, as 

well as title, passes to the buyer when the goods are delivered to the carrier. The 

insurance is to be procured by the seller at its own expenses but is understood to be for 

the benefit of the buyer – who, after all, bears the insured risk.2138 

The same is true under the Incoterms CIF rules. The obligation of the 

seller to deliver the goods is performed by “placing [the goods] on board the vessel or 

by procuring the goods so delivered.”2139 This coincidence should be enough – or at 

least serve as a powerful argument – to reason that under a CIF contract that is not 

subject to the common law nor to the Incoterms, and provided that the contract or its 

circumstances do not indicate otherwise, the obligation of the seller to deliver the goods 

only goes so far as to load them on a vessel that it (i.e., the seller) procured (to be fair, 

Professor Farnsworth conceded that this should be the conclusion even under a contract 

governed by the CISG).2140 If this is so, by operation of Article 67(1) CISG, the result 

would be that the risk passes to the buyer when the goods are delivered to the “first 

carrier for transmission to the buyer,” because the contract would “involve carriage of 

goods,” but the seller would not be “bound to hand them over at a particular place.” If 

the parties expressly state the loading port, which is possible, although not necessary in 

a CIF contract, such question will never arise, because the second clause of Article 

67(1) will determine that risk passes on the place of delivery. 

If the loading port is not expressly mentioned, a question might arise, 

as Professor Bridge speculated,2141 as to whether the loading of the goods in, say, a train 

or truck that will carry the goods to the loading port, would operate the transfer of risk, 

since such truck or train would arguably be “the first carrier.” However, in such a 

situation, Article 67(2) dictates that risk only passes to the buyer upon delivery to the 

first carrier if the goods are “identified to the contract,” a circumstance that is arguably 

unusual in the context of a CIF contract. 

Therefore, risk would only remain with the seller until the port of 

destination at “Buyer’s City” in the very specific circumstance where the goods 

 
2137 The latter seems to be the implication on Farnsworth, “Review of Standard Forms or Terms under the 
Vienna Convention,” 445. Although this is not completely clear, the juxtaposition of sentences seems to 
indicate that he considered that a term CIF “Buyer’s City” meant that the seller was bound to hand the 
goods over at Buyer’s City. 
2138 Ibid. 
2139 International Chamber of Commerce, “Incoterms 2020,” 126. 
2140 Farnsworth, “Review of Standard Forms or Terms under the Vienna Convention,” 445. 
2141 Bridge, “The Transfer of Risk under the UN Sales Convention 1980 (CISG),” 88–89. 
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remained “unidentified to the contract” until that destination (e.g., a situation where 

grains are being delivered in bulk to several buyers from a same cargo), by operation of 

Article 67(2). 

In any case, Professor Farnsworth’s advice for the parties is that they 

“provide [specific] rules themselves, whether by incorporation of the ICC Incoterms or 

otherwise”2142 – an advice that is probably sound also when drafting contracts that will 

not be governed by the CISG. 

Finally, it could be worth mentioning the argument presented by 

Professor Zeller in “defense” of the CISG, and against the SGA: he says that the CISG 

has the advantage of at least providing fallback rules, which he considers to be similar 

to the FCA Incoterm 2010, whereas the SGA does not contain similar provisions of the 

sort.2143 It is submitted that the argument is not a strong one, as even if the SGA does 

not contain rules that resemble to commercial terms, the English common law does 

have a rich collection of rules of law derived from case law about the subject. However, 

it is interesting to note Professor Zeller reference to the similarity between the rules of 

the Convention and those of the FCA Incoterm 2010. 

It would only be logical that when the drafters of the Convention 

decided not to include specific commercial terms in the text, they also decided to use 

terms that are essentially similar to those of the FCA, instead of those of the more 

pervasive terms FOB and CIF, at least if one uses the Incoterms as a reference point for 

such an evaluation. 

The Incoterms, in its 2020 edition, are comprised of 11 different 

terms, of which seven are designed to be used when carriage is to be made through “any 

mode or modes of transport,” and four are designed specifically to be used when 

carriage is to be made through “sea and inland waterway transport.”2144 The FCA term 

belongs to the first category, whereas the FOB and CIF terms belong to the second 

category. It should only be natural that, when an English merchant thinks of 

international commerce, maritime transportation immediately comes to mind. The 

CISG, on the other hand, was designed to be adopted by a broader public, presumably 

covering a broader set of situations, and had to be more flexible as a result. 

Moreover, albeit the history is not entirely clear, it seems that it was 

deemed undesirable that the CISG contained detailed rules on commercial terms. 

Indeed, the chapter on risk is very similar to the corresponding chapter of the ULIS, 

upon which it was heavily based.2145 Professor Erauw notes that representatives of the 

ICC were invited to participate in the discussions preceding the drafting of the ULIS 

 
2142 Farnsworth, “Review of Standard Forms or Terms under the Vienna Convention,” 445. 
2143 Zeller, “Commodity Sales: Can They Be Governed by the CISG?,” 94. 
2144 International Chamber of Commerce, “Incoterms 2020,” 9–11. 
2145 Erauw, “Commentary to Articles 66-67,” 861–62. 
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and apparently suggested that the matter were left out, precisely to avoid conflict with 

the Incoterms2146 (the earliest edition of which dates back to 19362147). 

In any case, the vocation of the CISG as a permanent statute and its 

international nature would make it nearly impossible to agree on so many rules (to 

illustrate: the 2020 edition of the Incoterms contain 11 terms, and each term is 

comprised of 20 provisions). This difficulty is further aggravated by the fact that 

commercial terms are necessarily specific, meaning that an international convention, 

which, by its nature, is very difficult to modify, is most likely an inadequate means for 

this kind of provision.2148 On the other hand, already at the very first session of the 

Uncitral, the Incoterms (by then, the 1953 edition was the one in force) were regarded 

as “an international instrument of special importance with regard to the harmonization 

and unification of the law of the international sale of goods,”2149 meaning that the 

Incoterms, at the time, were taken into account during the drafting efforts that would 

lead to the Convention. Given all that, it is not surprising to find that the rules of the 

CISG regarding the passing of risk seem to have been purposefully designed as 

“fallback rules” (to use the expression adopted by Professor Zeller2150): there is some 

evidence that the drafters recognized from the outset that the matter was usually 

regulated by the parties, by the adoption of express contractual provisions or by using “a 

trade term (…) like FOB or CIF.”2151 It is indeed unusual that a contract for the sale of 

commodity-type goods did not contain any trade term, subjecting the parties to such 

fallback regime.2152 

As Professor Zeller cleverly emphasized, the SGA too does not 

contain rules regulating specific commercial terms, relying on the common law to 

govern the fine details of each term. In the case of the CISG, it would be even more 

appropriate to take advantage of existing soft law instruments as the Incoterms and 

other standard terms to circumvent the relative paucity of rules of the Convention. 

Overall, partly due to the efforts of the ICC in taking into account the 

provisions of the CISG when revising the Incoterms,2153 it could be said that both 

instruments are actually becoming more compatible in time and, as a result, integrating 

Incoterms to a contract governed by the CISG should result in an increasingly seamless 

experience. This impression is further reinforced by the fact that Uncitral has 

 
2146 Ibid., 866, see fn 11. 
2147 “Incoterms Rules History,” International Chamber of Commerce Website, accessed August 13, 2019, 
iccwbo.org/resources-for-business/incoterms-rules/incoterms-rules-history/; Gillette and Walt, The UN 
Convention on Contracts for the International Sale of Goods, 276. 
2148 Farnsworth, “Review of Standard Forms or Terms under the Vienna Convention,” 445. 
2149 Uncitral, “Report of the Commission on the Work of Its 33rd Session (A/55/17),” 599. 
2150 Zeller, “Commodity Sales: Can They Be Governed by the CISG?,” 94. 
2151 Honnold, Documentary History of the Uniform Law for International Sales, 74–75. 
2152 Hayward, Zeller, and Andersen, “The CISG and the United Kingdom - Exploring Coherency and 
Private International Law,” 637. 
2153 Particularly since the 2000 edition, as mentioned above: see Uncitral, “Report of the Commission on 
the Work of Its 33rd Session (A/55/17),” 600–608. 
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continuously endorsed the revised editions of Incoterms, expressly “[c]ommending” its 

use “as appropriate, in international sales transactions.”2154 

As a final note, it has been advanced – and I concur – that English law 

and the CISG have the same “potential to interface effectively with chosen trade terms.” 

It is not impossible for English law to interface with Incoterms if the parties so wanted; 

similarly, the CISG can also interface with common law trade terms, if this is the 

agreement of the parties.2155 

Incidentally, it should also be mentioned that, contrarily to what has 

been argued on at least one case,2156 the adoption of the Incoterms shall not be 

interpreted as excluding the application of the CISG in its entirety.2157 The only effect of 

such an incorporation would be to displace the rules of the Convention that refer to the 

matters covered by the Incoterm. 

  

 
2154 It has been doing so since 1953. See Perales Viscasillas, “Incoterms y Convención de Viena”. The 
latest endorsement, to the 2020 edition of the Incoterms, is recorded in Uncitral, “Report of the United 
Nations Commission on International Trade Law - 53rd Session” (United Nations, 2020), 10, 
undocs.org/en/A/75/17. 
2155 Hayward, Zeller, and Andersen, “The CISG and the United Kingdom - Exploring Coherency and 
Private International Law,” 629. 
2156 Austrian gasoline and diesel supply case (parties undisclosed), CISG.at (Austrian Supreme Court 
2001); Uncitral, Digest of Case Law on the United Nations Convention on Contracts for the International 
Sale of Goods, 2012, commentary to Article 6. 
2157 Erauw, “Commentary to Articles 66-67,” 866–67; Hayward, Zeller, and Andersen, “The CISG and 
the United Kingdom - Exploring Coherency and Private International Law,” 632–33. 
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4.4 Differences regarding the assessment of damages in case of 

breach 

Another issue mentioned to argue that the CISG would not be as 

suitable as English law to govern commodity contracts relates to the rules of the 

Convention regarding the calculation of damages due in case of contractual breach. 

Under the CISG, it is said that the assessment of damages relies 

primarily upon the occurrence of substitute transactions (i.e., cover purchases or 

resales). The damages are calculated as a difference between the contractual price and 

the price obtained in the cover transaction (Article 75), without prejudice of an eventual 

supplementation (under Article 74) if this amount alone is insufficient to indemnify the 

aggrieved party. 

When no substitute transaction is made, there is a more abstract rule 

on Article 76, whereby the damages will be assessed as the difference between the 

contractual price and the “current price at the time of avoidance” (again, without 

prejudice of a supplementation under Article 74). 

Under English law, cover and resale transactions are irrelevant “in 

principle.”2158 The damages are calculated as a difference between the contractual price 

and an abstract market price – in a situation similar to that of Article 76 CISG –, with 

the difference that the reference date for the assessment of the market price is the due 

date of delivery.2159 

I shall analyze separately each of these aspects. 

4.4.1 Notional damages v. actual damages 

Under English law, the application of the rules explained above results 

in damages being primarily calculated as a notional figure, as if a substitute transaction 

had occurred for the market price. The aggrieved party has no obligation of entering 

into a substitute transaction if she prefers not to do it, and it is irrelevant whether such a 

transaction has really occurred.2160 As a result, it is in principle irrelevant whether the 

damages so assessed were or were not actually suffered by the aggrieved party. 

This facilitates the task of the aggrieved party, who will not have the 

burden of proving the occurrence of a substitute transaction or that she has otherwise 

suffered damages (unless she wants to receive damages that would exceed the notional 

damages assessed this way).2161 

Also, in larger sales, or in market without sufficient liquidity, the 

hasty purchase or sale of goods could potentially disturb the market by creating an 

artificial price movement; reasonability would require those sales or purchases to be 

 
2158 Bridge, “Uniformity and Diversity in the Law of International Sale,” 68. 
2159 Ibid. 
2160 Bridge, “A Law for International Sales,” 36. 
2161 Ibid. 
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made over a more extended period of time, arguably jeopardizing the position of the 

aggrieved party, who could later be accused of not having acted swiftly enough in 

mitigating the damages arising out of the breach.2162 

Finally, “complex tracing exercises involving traders engaged in 

simultaneous multiple dealings involving the same type of goods are avoided,” with the 

final result being that a breach recharacterizes the sales contract as a “market 

differences contract.”2163 

Interestingly, although Professor Bridge maintains that the English 

approach might be better suited for commodities, he also recognizes that standard form 

contracts drafted by the GAFTA adopts an approach that is similar to that of the CISG, 

insofar as they “look first at any substitute transaction” (e.g., GAFTA 64, clause 19).2164 

Professor Zeller minimizes the importance of the differences between 

the regimes of assessment of damages of English law and the Convention, by stating 

that it would not be necessarily detrimental to the industry, and that any gains or losses 

caused by it not only can benefit any of the parties, but also would be minimized by the 

obligation to take action to mitigate losses.2165 Even Professor Bridge himself 

recognizes that the regime of the CISG may be “more transparent and truer to the 

commercial purpose of very many contracts.”2166 

In order to respond to this criticism, the first important issue is to 

observe that under the Convention the buyer is in principle not obliged to pursue a 

substitute purchase in order to be able to recover damages from the buyer.2167 

Under Article 77 CISG, the duty of the buyer is to mitigate the 

damages caused by a breach. This does not necessarily translate into a duty of entering 

into a substitute transaction. The majority position seems to be that the buyer would 

only be so obliged where the buyer wants to rely on the substitute transaction to claim 

damages under Article 75 CISG. If the buyer does not enter into a substitute purchase, 

the practical effect is simply that it will have to face the possibility that the seller proves 

that a substitute transaction was within reasonable reach of the buyer and would have 

reduced the damages; if the seller manages to present such a proof, the damages due 

would be offset against the profit obtained in the substitute transaction. This, however, 

is a very difficult proof for the seller to make, meaning that in the majority of the cases, 

the practical effect would be that the damages will be calculated in accordance with 

Article 76 – which, in turn, means that damages will be assessed against an abstract 

 
2162 Ibid. 
2163 Ibid. 
2164 Ibid., 37; Winsor, “The Applicability of the CISG to Govern Sales of Commodity Type Goods,” 112–
13. 
2165 Zeller, “Commodity Sales and the CISG.” 
2166 Bridge, “A Law for International Sales,” 37. 
2167 Schwenzer, “Commentary to Articles 74-77”, commentary to Article 76, para. 2. 
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market price, as in English law (except that the date of reference for such market price 

will be different, as discussed in Section 3.5.2). 

It is submitted that the difference of regimes under the English law 

and the Convention is only in the sense that under the former, the standard regime is 

that of notional damages, with substitute transactions being looked at only when the 

aggrieved party so requires, while under the Convention these two alternatives occupy 

inverted positions. However, since it is in principle for the aggrieved buyer to choose 

whether he wants to enter into a substitute transaction, this difference is not likely to 

cause much trouble to him: if he anticipates that entering into substitute transactions 

will disturb the market, or that proving damages will be too difficult under Article 75, it 

is up to him to resort to Article 76 and receive notional damages if he deems adequate. 

4.4.2 Date of reference for the assessment of damages 

The final issue regarding the different methodologies adopted by 

English law and the Convention regarding calculation of damages is the date of 

reference for the assessment of the prevailing market price. 

While the Convention, on Article 76(1), establishes that the reference 

price is that of the day when avoidance was declared, the English law establishes that 

the price is that of the day when the obligation should have been performed. 

As a practical matter, this difference can be as little as one day: under 

English law, the reference date would be the expected date of performance, and under 

the Convention, the reference date could be the following day – i.e., the first day when 

the aggrieved party would be entitled to avoid the contract. In practice, of course, the 

difference may be larger if the buyer takes longer to avoid the contract. 

The result of the application of such rule will depend, of course, on 

the movements of the market after the last day when performance would still be timely. 

In principle, since the prevailing market price may rise as it may fall, neither the English 

law rule nor the Convention rule is a priori better or worse to any of the parties.2168 

What can be said against the rule of the Convention is that, in 

commodity markets, the fact that the date ultimately depends on the will of the 

aggrieved party (who can choose when to declare the contract avoided), this can lead to 

speculative behavior by such aggrieved party. Although such behavior is somewhat 

limited by the application of Article 77 – which determines the duty of the aggrieved 

party to mitigate damages –, and in spite of the fact that the opportunity to speculate can 

work for the benefit of any of the parties (depending on who is the aggrieved party), if 

the parties want to avoid this risk, it would be advisable that they stipulate alternative 

means to determine the date of reference of the market price. 

  

 
2168 Zeller, “Commodity Sales and the CISG.” 
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4.5 Specific performance 

Contrary to the civil law tradition, in common law, specific 

performance is the exception.2169 It is usually granted when damages are not an 

adequate remedy, something that is said to almost never be the case in a sale of 

commodity-type goods, particularly in the areas of commodities trade where there is 

usually a liquid market readily available for a buyer to obtain substitute goods, 

rendering it more practical to resolve disputes by awarding damages to the aggrieved 

party.2170 

This is also not a specific advantage of the English law over the 

Convention, because the remedy of specific performance under the CISG is conditioned 

by the internal law applicable to the contract:2171 Article 28 CISG states that 

“a court is not bound to enter a judgment for specific performance unless 

the court would do so under its own law in respect of similar contracts of 

sale not governed by this Convention.” 

It is important to state, however, that specific performance can be a 

useful instrument also in commodity markets. The notion that damages are a good 

remedy in case of non-performance relies on many assumptions that may not be true in 

all cases. 

The first such assumption is that it will be possible to recover monies 

from the debtor. In an international setting, this might not always be true: it might be 

easier for a creditor to obtain access to the goods (i.e., to enforce a decision of specific 

performance) than to access monies in possession of the debtor. Moreover, obtaining a 

judgment and enforcing for damages may not be a straightforward process. It might be 

difficult to assess the prevailing market price at the time when deliver should have been 

made, particularly if the goods are rare, or at least not regularly negotiated in open 

markets. If the defaulting party is in a doubtful financial situation, the time spent on a 

long process may be determinant for the creditor to be unable to recover the damages. In 

such situations, even if theoretically damages would be a suitable remedy, being able to 

obtain the actual goods can be more effective. 

Moreover, when the parties are dealing with physical goods, particular 

circumstances might render an award in damages insufficient to actually solve the 

problem faced by the creditor after an event of default. Examples of such circumstances 

are: (i) whenever contractual arrangements are particularly unique, because the goods 

are to be delivered in accordance very stringent specifications – as illustrated by the 

‘Campbell carrots’ case, where, even though the goods were carrots, they had to be 

grown in accordance to so many requirements that it was practically impossible to 

 
2169 Nicholas, “The Vienna Convention on International Sales Law,” 219. 
2170 Bridge, “A Law for International Sales,” 33–34; Mullis, “Avoidance for Breach Under the Vienna 
Convention: A Critical Analysis of Some of the Early Cases,” 332. 
2171 Nicholas, “The Vienna Convention on International Sales Law,” 219. 
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procure conforming replacement carrots,2172 or a case where oils sold must be 

“compatible” with the machinery of a specific refinery where they are to be 

processed;2173 (ii) when practical restrictions hinder the availability of substitute buyers 

or sellers – e.g., because there is a monopoly or monopsony (or an oligopoly or 

oligopsony), or because the goods are to be transported through a pipeline and all other 

sellers connected to the same pipeline system are booked, or all other buyers already 

have sufficient supply for the near future; (iii) even if there are other sellers, there is 

shortage of the physical commodity so that it can be practically impossible to obtain an 

adequate replacement cargo, even if the aggrieved party has funds readily available. 

There are even cases where it has been argued that specific 

performance might be economically more efficient for both contracting parties in case 

of breach.2174 

For contracts where specific performance should be a potentially 

relevant remedy, it could therefore be advisable not to choose England as the governing 

law (and English courts as the contractual forum) as this could potentially reduce the 

possibility of getting an order for specific performance. 

  

 
2172 Biggs, C.J., Goodrich, J., and O’Connell, J., Campbell Soup Co. v. Wentz, 172 Federal Reporter 2nd. 
2173 Teles de Menezes Leitão, “Os Contratos No Direito Do Petróleo e Do Gás,” 259. 
2174 See Steven Shavell, “Specific Performance versus Damages for Breach of Contract” (Harvard Law 
School, November 2005), www.law.harvard.edu/programs/olin_center/papers/pdf/Shavell_532.pdf. 
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4.6 Criticism regarding Article 79 CISG 

Scholars from a common law background have criticized Article 79 

for the following reasons: (i) the criteria to determine whether an impediment has 

achieved the threshold for the exemption to be triggered is excessively vague;2175 (ii) the 

provision is incomplete, because it deals with impossibility and impracticability, but not 

with frustration of purpose;2176 (iii) the remedies it provides for are “inadequate.”2177 

As to vagueness, Professor Nicholas singled out the phrase “due to an 

impediment.”2178 It has long been argued, however, that this vagueness is inevitable in a 

rule with an application case as sweeping as the rule contained in Article 79. The 

following quote from Professor Winship supports the point well: 

“While commentators have criticized Article 79 for its wording and 

numerous alleged ambiguities, the text does not appear to be worse than 

most texts in domestic legislation construed more often by courts and 

arbitral tribunals than most contract clauses.”2179 

Professor Nicholas himself provided an illustration of the point, 

commenting on how a reader not familiarized with the United States legal system would 

find rules such as those contained in § 2-615 UCC and chapter 11 of the Restatement 

(Second) of Contracts2180 vague based on the wording through which they are 

expressed. He argues that the vagueness is illusory because their extension is restricted 

by the parsimonious application of the abstract rules to concrete cases. He even extends 

the validity of his observations to rules of other legal systems, such as the French force 

majeure concept.2181 

Even the continuous work of the courts, however, is not sufficient to 

remove all vagueness (and this is probably not undesirable). For instance, the notion of 

frustration is considered to be “relatively uncertain” even among commentators coming 

from a common law background.2182 So, the criterion of certainty/uncertainty does not 

really apply to distinguish the appropriateness of the rule of Article 79 to deal with 

cases involving commodities. Once again, the issue seems to be that a consensus is still 

unavailable because there have not been enough cases to establish one. 
 

2175 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 295; 
Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the International 
Sale of Goods,” 5–2. 
2176 Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 
International Sale of Goods,” 5–2. 
2177 Ibid. 
2178 Ibid., 5–4. 
2179 Winship, “Changing Contract Practices in the Light of the United Nations Sales Convention: A Guide 
for Practitioners,” 550. 
2180 This author is aware that the Restatement (Second) of Contracts does not constitute a binding set of 
rules. However, the widespread acceptance of these rules as non-binding authority seems sufficient so as 
to consider that they are an accurate reflection of the common law in the United States, particularly in the 
aspects where there is coincidence between such Restatement and the UCC. 
2181 Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 
International Sale of Goods,” 5–5. 
2182 Swadling, “The Judicial Construction of Force Majeure Clauses,” 9. 
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Professor Nicholas also identifies two points of potential surprise 

regarding the wording of Article 79 when it comes to lawyers and businessmen 

accustomed to the American legal landscape. The first one regards its applicability to 

problems of defective goods (i.e., problems regarding the quality of the goods being 

delivered by the seller). The position, in the sense that the exemption contained in 

Article 79 can be applied to excuse the seller in such a case2183 may be strange to a 

lawyer trained in the common law tradition, because in their view, problems of quality 

would fall under the category known as ‘implied warranty of merchantability,’ which 

constitutes not a promise of performance as such, but a guarantee of a fact, being of the 

essence of a guarantee that impossibility is irrelevant to it.2184 

Comparing the situation with what could be found in the United States 

under the UCC, Professor Honnold notes that § 2-615 indeed provides an exemption 

only for the seller, and only for a delay in delivery and non-delivery, which means that 

the case of defective goods is excluded.2185 

The practical difference between regimes, however, may prove 

irrelevant. Authors have pointed out that such cases should only rarely arise, if at all.2186 

In the commodity trade, defects on goods will in most cases be addressed in terms of 

distribution of risk. Since in the most common trading terms (FOB, CIF) the risk passes 

when the goods are handed to the carrier, loss of quality happening thereafter is a risk to 

be borne by the buyer; if the problem occurs prior to delivery, a claim under Article 79 

would rarely benefit the seller if the majority stance prevails,2187 in the sense that a price 

reduction under Article 50 is not lost even if an impediment is recognized under Article 

79(1) and (5).2188 

A relevant issue could arise when, due to an impediment prior to 

delivery, the goods lose so much quality that the non-conformity would amount to a 

fundamental breach. In such case, the seller would be entitled to reject the goods,2189 but 

might end up unable to recover any damages because of the protection granted by 

Article 79(1). This, however, assumes that the seller be able to demonstrate that the 

requirements of Article 79(1) have been met, something that, as seen, constitutes a 

heavy burden. In any case, as in other comparable situations, once the parties are aware 

of this possibility, they are also free to draft a clause to better conform to their 

preferences. 

 
2183 Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 
International Sale of Goods,” 5–11; CISG Advisory Council, “Opinion No. 7, Exemption of Liability for 
Damages Under Article 79 of the CISG,” paras. 6–13; Atamer, “Commentary to Articles 79-80,” 1044; 
Schwenzer, “Commentary to Articles 79-80”, commentary to Article 79, para. 7. 
2184 Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 
International Sale of Goods,” 5–13; Atamer, “Commentary to Articles 79-80,” 1044. 
2185 Honnold, Uniform Law for International Sales, 616. 
2186 Ibid., 621; Bridge, International Sale of Goods, 2007, 597. 
2187 In this regard, see Section 3.7.5.1 for a more detailed discussion. 
2188 Bridge, International Sale of Goods, 2007, 597. 
2189 Ibid., 569–70. 
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The second one regards the potential inapplicability of Article 79 to 

the obligation of the buyer to pay the price, since an action for the payment of the price 

is supposedly treated in the CISG as an action to compel performance, and the rule of 

Article 79(5) means that the remedy of specific performance is not affected by an 

impediment in the sense of Article 79(1) (which “excuses” only the liability for 

damages).2190 

This is perhaps a fair criticism, and it can only be countered if one 

admits that, in spite of the lack of an explicit rule in this sense, specific performance is 

(or may be) barred by Article 79 if the circumstances so impose. Particularly, if 

payment is impossible, specific performance will not be granted even if Article 79 does 

not clearly bar it.2191 

As to the supposed incompleteness of the rule of Article 79, the 

criticism is, as mentioned, that it does not cover frustration of purpose.  

The Restatement (Second) of Contracts sets out the difference 

between impracticability and frustration (it does not mention impossibility) on §§ 261 

and 265: 

“§ 261. Discharge by supervening impracticability. Where, after a 

contract is made, a party's performance is made impracticable without 

his fault by the occurrence of an event the non-occurrence of which was a 

basic assumption on which the contract was made, his duty to render that 

performance is discharged, unless the language or the circumstances 

indicate the contrary.” 

“§ 265. Discharge by Supervening Frustration. Where, after a contract is 

made, a party's principal purpose is substantially frustrated without his 

fault by the occurrence of an event the non-occurrence of which was a 

basic assumption on which the contract was made, his remaining duties 

to render performance are discharged, unless the language or the 

circumstances indicate the contrary.” 

The differences between the two concepts are, in relation to the case 

of application, that impracticability refers to a difficulty related to the performance of an 

obligation, while frustration refers to the impossibility of achieving the purpose of the 

contract as a whole. As to the consequences, in the case of impracticability, what 

happens is that the obligor is discharged from performance, while in the case of 

frustration, an implied term discharges the obligor from “his remaining duties to render 

performance,” meaning that the contract is thus terminated from that point on.2192 

 
2190 Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 
International Sale of Goods,” 5–20. 
2191 In this regard, see Section 3.7.5.1 for a more detailed discussion. 
2192 Also in Nicholas, “Force Majeure in French Law,” sec. 7, citing the judgment of Blackburn J. in 
Taylor v. Caldwell. 
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Such difference is apparently not clearly recognized in the English 

common law.2193 The definition of frustration in English law is given as follows:2194 

“A contract may be discharged on the ground of frustration when 

something occurs after the formation of the contract which renders it 

physically or commercially impossible to fulfil the contract or transforms 

the obligation to perform into a radically different obligation from that 

undertaken at the moment of entry into the contract.” 

For someone coming from a civil law background, the English 

definition looks like an amalgamation of the concepts that, in the Restatement (Second) 

of Contracts, are separated between impracticability and frustration proper. 

Professor Nicholas argues that Article 79 provides for 

impracticability, but not for frustration. He uses an example that, according to himself, 

was borrowed from unpublished materials of Professor Honnold:2195 

“In January 1981 Seller agrees to manufacture and supply equipment to 

Buyer's specification at a price specified, delivery to be made by June 1, 

1981. Both parties understand that the equipment can only be produced 

at Seller's factory at X. On February 1, 1981 this factory is destroyed by 

fire. In response to Buyer's inquiry, Seller says that the factory will be 

rebuilt by December 1982.” 

In such a situation, he argues, all that the seller is able to claim is that 

she is not liable for damages. The seller cannot terminate the contract, nor is it likely 

that she will be able to claim for a price adjustment because of the fact that her situation 

is fundamentally different from what it was at the time when the contract was made. On 

the other hand, because of the rule of Article 79(5), the buyer may have the right to 

terminate the contract (if the non-performance amounts to a fundamental breach) or 

even the right to claim specific performance. 

Once more, the criticism regarding the insufficiency of the protection 

granted to the seller seems warranted. As mentioned in Section 3.7.5.1, in situations 

where the impediment is not permanent, but remains in place for a long time, the seller 

may end up being called to perform even if circumstances change drastically. This has, 

indeed, no clear solution under the CISG and would be best addressed by a contractual 

provision. 

As to the remaining availability of the remedy of specific 

performance, there are two possible scenarios: if performance is physically impossible, 

then the remedy should not be available to the buyer. But if the problem is one of 

impracticability, then the seller could find herself in a situation where she is not liable 
 

2193 Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 
International Sale of Goods,” 5–16. 
2194 Beale, Chitty on Contracts, 2018, vol. 1, paras. 23–001. 
2195 Nicholas, “Impracticability and Impossibility in the U.N. Convention on Contracts for the 
International Sale of Goods,” 5–16. 
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for damages, but may nonetheless be compelled to perform the obligation.2196 It seems 

that a more logical way of applying the rule is, once more, to accept that it also prevents 

the buyer (in the proposed case, or the obligee, more generally) from obtaining specific 

performance as well. 

At this point, it is interesting to note that the doctrine of frustration in 

common law has also been considered inadequate for the context of commodity sales 

for being excessively restrictive: it may leave a party unprotected in cases that would 

fall within the scope of usual force majeure clauses, but not within the scope of 

frustration;2197 its occurrence can be very difficult to establish, even at the face of 

dramatic events such as open international hostilities;2198 and it necessarily results in the 

contract being discharged, which makes it difficult to deal with cases of partial or 

temporary frustration,2199 and may not adequately address the interests of the parties.2200 

The professional advice of practitioners is often in the sense that a 

force majeure clause is drafted2201 so as to avoid the need of resorting to frustration2202 

and/or to be able to shape the rules applying in such a situation in a way that is more 

adequate to the interests of the parties.2203 These issues, in fact, can be pointed out as a 

reason why force majeure clauses are so commonly adopted in commodity sales made 

under English law2204 even when English law itself does not have an internal concept of 

force majeure.2205 A similar approach, therefore, is equally advisable as a way of 

circumventing the shortcomings identified in Article 79: agreeing upon a force majeure 

clause where the parties allocate risks and establish the remedies that better suit their 

needs.2206 

  

 
2196 Ibid., 5–19. 
2197 Reed Smith LLC, “Reed Smith Client Alert 06-045: Force Majeure” (Reed Smith LLC, October 
2006), 1. 
2198 Reed Smith LLC, “Reed Smith Client Alert 06-042: Legal Implications of Escalating Hostilities in the 
Eastern Mediterranean” (Reed Smith LLC, October 2006), 8. 
2199 Bridge, International Sale of Goods, 2007, 596; Galloway and Payiataki, “Reed Smith Client Alert 
2018-042: Force Majeure.” 
2200 Dillon, Salerno, and Lewis, “When Russian Gas Is Turned off - Do You Have Any Recourse?,” 3. 
2201 Winship, “Changing Contract Practices in the Light of the United Nations Sales Convention: A Guide 
for Practitioners,” 550. 
2202 Galloway and Payiataki, “Reed Smith Client Alert 2018-042: Force Majeure.” 
2203 Bund, “Force Majeure Clauses: Drafting Advice for the CISG Practitioner,” 383. 
2204 Philip Antcliffe, Richard Swinburn, and Alex Andrews, “Reed Smith Client Alert 11-007: Floods in 
Australia: What Legal Implications for Commodity Traders?” (Reed Smith LLP, January 2011), 3. 
2205 Beale, Chitty on Contracts, 2018, vol. 1, paras. 15–162. 
2206 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 295. 
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4.7 String trading 

The applicability of the CISG to the so-called string trading has 

already been the object of doctrinal debate.2207 

String trading takes place when a given commodity is purchased and 

resold to another buyer before delivery takes place. Since commodity sales are usually 

based on negotiable instruments such as bills of lading, the buyer can easily sell the 

same cargo to another buyer, who in turn will have the same faculty. This often 

generates considerable long chains of sale contracts – hence the reference to a string – 

that ultimately exist around one single shipment of a given commodity. Therefore, the 

peculiarity of string trades is that although multiple parties are involved, only the first 

seller and the last buyer – the first and the last links of the chain – will deal with the 

actual delivery and reception of physical product. For all the others, the sales will 

usually be a matter of forwarding documents and settling prices; often only price 

differences.2208 String trading is said to be of speculative nature and to occur very 

frequently in the commodity markets.2209 

There seem to be no issue as to whether the applicability criteria set 

forth in the CISG itself allow for the conclusion that the CISG is applicable to string 

contracts, the same way it would be applicable to simple two-party forward 

contracts.2210 The exclusion criterion set forth in Article 2(d) CISG, regarding 

negotiable instruments, should not apply, given that the exclusions under such article 

should be construed to refer only to documents that have to be settled in cash.2211 Sales 

on documents representing title of goods consequently fall squarely within the scope of 

applicability of the CISG. The fact that the buyer can opt for on-selling the product 

instead of receiving it, settling only the financials, does not denaturalize the contract to 

the point that the CISG would be rendered inapplicable (even more so if one accepts 

what I call an “expanded concept of goods” under the CISG – see Section 3.1.3).2212 

The potential difficulties of discussing the applicability of the CISG 

on such contracts lie on more practical issues. When string trading are considered, not 

only the products must be uniform; so must be the rules regarding its quality and the 

ways of assessing such quality, as well as all the other rules surrounding it (for instance, 

rules on storage, shipping, transportation, accessory documents etc.).2213 String trading 

 
2207 I refer particularly to the following papers: Bridge, “The Bifocal World of International Sales: Vienna 
and Non-Vienna”; Bridge, “Uniformity and Diversity in the Law of International Sale”; Zeller, 
“Commodity Sales and the CISG.” 
2208 Bridge, “The Bifocal World of International Sales: Vienna and Non-Vienna,” 280. 
2209 Zeller, “Commodity Sales and the CISG.” 
2210 Ibid. 
2211 Spohnheimer, “Commentary to Article 2,” 49; Schwenzer and Hachem, “Commentary to Articles 1-
6”, commentary to Article 1, para. 20; Illescas Ortiz and Perales Viscasillas, Derecho Mercantil 
Internacional, 95; Honnold, Uniform Law for International Sales, 53–54; Kantor, “The Convention on 
Contracts for the International Sale of Goods: An International Sales Law,” 11. 
2212 Zeller, “Commodity Sales and the CISG.” 
2213 Bridge, “Uniformity and Diversity in the Law of International Sale.” 
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would be severely hindered if buyers and sellers were to adopt different standards 

regarding each of these aspects of the contracts being negotiated. 

For this reason, standards set by trading associations such as the SAL, 

the GAFTA and the FOSFA became ubiquitous in the market,2214 being incorporated by 

reference in practically all contracts. In oil trading, contract forms published by major 

players such as British Petroleum and Shell became standards comparable to those set 

by the cited trading associations.2215 It is also usual to incorporate commodity exchange 

rules by reference, especially when it is expected that the contract goods will be on-sold 

on an exchange. 

Given that it is the essence of the string that all intermediary links will 

usually only forward documents and deal with financial settlements, it will often be the 

case that any dispute regarding the delivery and reception of a set of documents, or even 

of the actual goods being sold, will implicate all of the parties participating in the string. 

Therefore, if the rules regarding choice of jurisdiction so allow, a common approach is 

to reunite all the parties in a single multi-party litigation or arbitration, in order to 

guarantee that from one single set of facts, a single (or at least coherent) outcome is 

reached.2216 

To illustrate the importance of the uniformity in the choice of law 

within a string of contracts, we can propose an illustration to discuss what would 

happen in a situation where, by lack of uniformity in choice of law, or if by reason of 

internal law applicable to one the parties involved in the string, the CISG should be 

deemed applicable to one party but not to others. In such a case, the different 

approaches between the laws of choice in each contract could potentially lead to 

different outcomes for each party even if the facts are the same for all of them. 

In such a context, the most feared scenario for an intermediary party 

of the string is a situation where there was a breach by the deliverer that would be 

deemed as non-fundamental under one contract pertaining to a string, but would be 

deemed as fundamental under another contract. There may therefore be a party who 

could be found to be in breach both as a seller and as a buyer, thus owing 

indemnification to both counterparties. 

Of course, contrary to what is sometimes suggested, choosing the 

English law as the governing law for all of the contracts forming the string is not the 

only viable solution to this issue of uniformity. It can be more rightfully argued that 

what is essential is that all contracts are governed by the same body of rules, be it 

English law, the Convention, or any other, and that as much as possible the competent 

court to decide the disputes between all of the pairs of buyers and sellers forming the 

 
2214 Ibid. 
2215 Ibid. 
2216 String contracts are often treated this way. See Bridge, “The Bifocal World of International Sales: 
Vienna and Non-Vienna,” 280. 
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string be the same, or at least that the contract provide for the need of a homogeneous 

solution be applied to all of such disputes. 

The practical difficulty in having the Convention governing all of 

these contracts reside less in the suitability of the CISG to govern commodity sales, and 

more on the fact that strings are not formed in meetings where all of the parties get 

together and decided that they will enter into successive contracts between themselves; 

they form “spontaneously” as several separate contracts are chained together by an ex 

post decision by each seller to perform each contract by delivering the same cargo. By 

the time the parties find out that they are in a string, the choice of law has already been 

made, often long before. 

The implications of this difficulty are going to be discussed on Section 

4.10.1. 
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4.8 The United States and the CISG: can the adoption of the CISG by the 

United States shed any light on what could happen if the United 

Kingdom adopted the CISG as well? 

The resistance against the CISG coming from the United Kingdom 

poses a question: how could the United States, with their legal system that is derived 

from the English law, have adopted the CISG with so little fuss? What was different 

there, that allowed such adoption to occur in a relatively painless process? And, more 

interestingly, could any of it cast any light on how could the CISG end up affecting 

English law should the CISG be adopted by the United Kingdom? 

It seems that the answer (or, at least, a partial answer) to these 

questions can be found within the history of the UCC. The UCC has some striking 

parallels with the CISG, not so much in the way it was drafted, but considering its 

purposes and the effects that it caused in the commercial law in the United States. 

We have mentioned several times that the English common law has 

consecrated the “perfect tender rule” as applicable to the generality of the cases 

regarding the sale of commodity-type goods. 

In the United States, although the UCC contains a general rule (§ 2-

6012217) that, at a glance, could be considered the local equivalent of the perfect tender 

rule, commentators state that the rule had already been ‘weakened’ by the courts before 

the UCC came into force, and that rules found elsewhere in the UCC have also 

relativized it to a great extent.2218 

How could the situation change from the original one, where the 

perfect tender rule was apparently as sacrosanct as in England, to a situation that is that 

much closer to a rule consecrating the “favor contractus” principle? An answer to this 

question may be obtained through a brief look to the history of the enactment of the 

UCC. 

Until the late 19th century, commercial law in the United States was 

largely based on the English common law. In the United States, commercial law is a 

matter under the competence of each of the states, meaning that several different bodies 

of commercial law could (and still can) be found across the country.2219 In 1892, the 

National Conference of Commissioners on Uniform State Laws was created with the 

goal of promoting uniformity of law in the country. This entity still exists today, under 

the name of Uniform Law Commission (the “ULC”), and is, to this day, one of the main 

 
2217 “§ 2-601. Buyer's Rights on Improper Delivery. Subject to the provisions of this Article on breach in 
installment contracts (Section 2-612) and unless otherwise agreed under the sections on contractual 
limitations of remedy (Sections 2-718 and 2-719), if the goods or the tender of delivery fail in any respect 
to conform to the contract, the buyer may: (a) reject the whole; or (b) accept the whole; or (c) accept any 
commercial unit or units and reject the rest.” 
2218 White and Summers, Uniform Commercial Code, 415–16. 
2219 Richard E. Speidel, “Introduction to Symposium on Proposed Revised Article 2,” Southern Methodist 
University Law Review 54, no. 2 (2001): 788, reports an attempt made in 1937 to federalize sales law, 
which proved unsuccesful. 
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sponsors of the UCC. This entity enacted a series of Uniform Acts codifying areas of 

commercial law such as negotiable instruments, sales and security rights, with a goal 

that was, unsurprisingly, similar to one of the stated objectives of the CISG: to facilitate 

trade across the several states of the Union. These acts have been adopted by some of 

the states forming the Union, but the initiative fell short of the ultimate goal of 

achieving countrywide uniformity.2220 The 1893 Uniform Sales Act was relatively 

successful, having been enacted as legislation by many states,2221 but in the following 

decades it became clear that it was increasingly inadequate to fulfill the needs of both 

merchants and jurists.2222 

In 1935, the ULC, together with the American Law Institute, another 

entity that still exists, and still sponsors the UCC, entered into an agreement to jointly 

sponsor the drafting of a code that would once more try to advance the objective of 

achieving national uniformity in commercial law. The final draft of the UCC would 

only be approved in 1951. The first state to adopt it would be Pennsylvania, in 1953, 

and it would take nearly two decades until the adoption by all states.2223 

The UCC is divided in articles, each dedicated to a different subject 

matter: the first contains general provisions, the second contains provisions governing 

sales contracts, the third refers to negotiable instruments, the fourth governs bank 

deposits and collections, and so on. For the purposes of this work, we shall concentrate 

on Article 2. 

The UCC as a whole underwent numerous revisions since its original 

enactment. Article 2, however, remains unchanged since an early revision carried out in 

1958.2224 An attempt to revise it more thoroughly failed rather spectacularly: on 2003, 

an amended Article 2 was enacted by the ULC and the ALI, only to be withdrawn in 

2011. The failure is attributed to the lack of interest of state legislatures in adopting the 

amended version,2225 but it is also said that this lack of interest was specially prompted 

by the fact that merchants themselves apparently did not feel that an amendment was 

needed.2226 

As mentioned before, §2-601 UCC sets forth a “perfect tender rule,” 

giving the buyer the right to reject the goods upon any inconsistency with the contract. 

 
2220 Henry Gabriel, “Uniform Commercial Code Article Two Revisions: The View Of The Trenches,” 
Barry Law Review 23, no. 2 (June 25, 2018): 131–32. 
2221 Gregory E. Maggs, “The Waning Importance of Revisions to U.C.C. Article 2,” Notre Dame Law 
Review 78 (2003): 600. 
2222 Speidel, “Introduction to Symposium on Proposed Revised Article 2,” 787–88. 
2223 Gabriel, “Uniform Commercial Code Article Two Revisions: The View Of The Trenches,” 131–32. 
2224 Speidel, “Introduction to Symposium on Proposed Revised Article 2,” 788; Maggs, “The Waning 
Importance of Revisions to U.C.C. Article 2,” 601. 
2225 Uniform Law Conference and American Law Institute, “Recommendation of the Permanent Editorial 
Board for the Uniform Commercial Code to Withdraw the 2003 Amendments to UCC Articles 2 and 2A 
from the Official Text of the Uniform Commercial Code,” 2011, entrepreneur.typepad.com/files/article-2-
and-2a-memo.pdf. 
2226 Speidel, “Introduction to Symposium on Proposed Revised Article 2,” 791; Maggs, “The Waning 
Importance of Revisions to U.C.C. Article 2,” 604. 
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However, one look at the legislative history of such article reveals that this was not the 

case in the early drafts of the code.2227 

Professor Karl Llewellyn served as reporter for the initial drafts of 

what would become Articles 1 and 2 UCC.2228 Reportedly, his intention was to create a 

piece of legislation that would at the same time conform to the “merchant reality” and 

be sufficiently flexible so as to allow room for the work of judges and courts to adapt 

the abstract provisions of the code to the specificities of each case.2229 The UCC was 

initially designed, therefore, with an express intent of departing from the style of 

previously existing legislation.2230 

Professor Llewellyn observed that, for non-sales contracts, the 

common law had traditionally applied the “substantial performance” standard in order 

to establish whether the aggrieved party had the right to rescission. Llewellyn initially 

proposed that the same standard should apply to merchant sales, leaving the “perfect 

tender” standard only for consumer transactions.2231 The justification as to why should 

this be so was rooted on an observation of commercial practice: Llewellyn saw that 

merchants “regularly make and accept deliveries of goods that vary in minor ways from 

the contract terms and arrange adjustments between themselves accordingly,” and that 

“[u]nder a substantial performance rule, courts would be authorized to make the same 

kind of adjustments,” whilst “under a perfect tender rule […] buyers would be free to 

take advantage of a falling market by rejecting an imperfect tender whenever the price 

of the goods had fallen since the time of purchase.”2232 

If Llewellyn’s observations reflected the commercial reality, the 

conclusion would be that the perfect tender rule would most often serve the interests of 

those acting in opportunistic bad faith. Indeed, if the price of the sale has not changed 

substantially since the contract has been entered into, it would be naturally of the 

interest of the parties involved to resolve any controversy in the less costly fashion, 

instead of resorting to the resolution of the contract. If Llewellyn were right, then a 

“substantial performance” standard (or a “material breach” standard, which, we argue, is 

basically the same concept) would incentivize a more reasonable behavior of merchants, 

by increasing the costs of acting in bad faith. 

Llewellyn recognized that a substantial performance standard would 

immediately raise a need to establish a way to determine whether performance was or 

was not sufficiently defective as to allow for the termination of the contract. He 

 
2227 Permanent Editorial Board for the Uniform Commercial Code, “PEB Study Group: Uniform 
Commercial Code Article 2 (Preliminary Report)” (American Law Institute, March 1, 1990), 159. 
2228 Speidel, “Introduction to Symposium on Proposed Revised Article 2,” 788. 
2229 Zipporah Batshaw Wiseman, “The Limits of Vision: Karl Llewellyn and the Merchant Rules,” 
Harvard Law Review 100, no. 3 (1987): 472, https://doi.org/10.2307/1341112. 
2230 Richard E. Speidel, “The Revision of UCC Article 2, Sales in Light of the United Nations Convention 
on Contracts for the International Sale of Goods,” Northwestern Journal of International Law & Business 
16, no. 2 (1996): 168. 
2231 Wiseman, “The Limits of Vision,” 509–10. 
2232 Ibid., 510. 
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understood that it might be problematic to leave this determination in the hands of 

judges or juries with little or no experience in the specific crafts involved in each case. 

With the purpose of addressing this practical question, Llewellyn’s original drafts also 

provided for the creation of merchant tribunals, which would guarantee that, in the end, 

the standard would be effectively controlled by the merchants themselves. 

Llewellyn’s proposals, however, found fierce resistance. Part of it was 

in more abstract terms, such as accusations by jurists in the sense that they represented 

an unjustified rupture with tradition. However, and more tellingly, his proposals were 

also met with skepticism by merchants. The representative of the Merchants’ 

Association, whose support was crucial for the proposed drafts to advance towards final 

approval, made it clear that the adoption of a substantial performance standard would 

only be minimally feasible if the merchant tribunals were implemented, but argued that 

once the merchant tribunals were in place, instead of having a legal rule for substantial 

performance, it would be better that the tribunals established their own appropriate 

standards for each case. The representative of the Association pointed out that while it 

was true that adjustments of terms between buyers and sellers were usual when 

performance was defective, the law should not made them mandatory, as the merchants 

themselves had instruments to deal with the occasional abuse, and thus preferred to 

solve these cases on their own, and on their own terms, rather than risking having courts 

and juries interfering in the process.2233 

A thought exercise may indeed illustrate the latter point. Under the 

perfect tender rule, the party who holds the right to terminate the contract will usually 

have the greater leverage in a negotiation to settle a dispute caused by defective 

performance. A legal rule imposing a standard of substantial performance might, at least 

in some cases, leave the upper hand to the defaulting party. Therefore, by abandoning 

the perfect tender standard in order to avoid a situation of abuse by one side (who had 

been aggrieved after all), the change towards a standard of substantial performance 

might end up creating room for abuse by the other side (who, to make matters worse, 

was in breach). The substantial performance rule thus felt like an unfair protection to the 

party who failed to perform. When the proposed provisions on the creation of the 

merchant tribunals fell the following year, amidst concerns that merchants performing 

tasks akin to jurisdiction might be unconstitutional, and that the effect might not be the 

desired one, since merchants were often ignorant of the law, the substantial performance 

rule soon followed suit.2234 The result was that the final wording of the UCC ended up 

favoring the perfect tender rule, which, as seen, is still in place. 

This does not mean that the perfect tender rule prevailed absolutely. 

Important commentators have already expressed skepticism of “the 

real importance of the perfect tender rule,” stating that “the [UCC] erodes the rule.”2235 

 
2233 Ibid., 525–26. 
2234 Ibid., 528–29. 
2235 White and Summers, Uniform Commercial Code, 416. 
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Indeed, § 2-601 expressly renders the rule inapplicable to installment contracts, while § 

5-508 does give the seller the right to cure defective tender under certain circumstances. 

Moreover, § 2-504 states that an improper shipment contract that causes a late delivery 

can only be cause for rejection if “material delay or loss ensues.”2236 Also, trade usages, 

which, in accordance with the UCC, are to be given effect, sometimes dictate that small 

nonconformities must be tolerated.2237 

Finally, case law, consubstantiated on the T.W. Oil v. Consolidated 

Edison leading case,2238 decided in 1982, would also materialize in part the intentions of 

Professor Llewellyn,2239 further relativizing the strength of the perfect tender rule, by 

recourse to § 1-304 UCC. 

This leading case is of particular significance within the scope of this 

work, as it refers to a contract for the sale of petroleum. The dispute was caused by the 

buyer rejecting a shipment of oil on the basis that it contained an amount of sulfur 

above the contractual limit of 0.5%. It was found that the seller had had access to a 

certificate from a refinery informing that the sulfur content was of 0.52% (trade custom 

dictated that the sulfur tenor was to be rounded to one decimal place). Upon delivery, it 

was found that the actual sulfur content was of 0.92%. However, the seller had learned 

that the buyer was able to buy and use oil with a sulfur content of up to 1.0%. It was 

also relevant that the prevailing price of the good had fallen by approximately 25% 

since the contract had been concluded. Therefore, had the buyer been allowed to 

terminate the contract on the grounds of the breach, it would have profited by being able 

to purchase the same good at a much lower price. 

Conversely, it was of the interest of the seller that the contract were 

not terminated and that, instead, the matter were settled by means of a price reduction or 

by curing the breach. Immediately after the non-conformity was identified by the buyer, 

negotiations were initiated to this end, but the buyer refused to pay more than the 

prevailing market price of the goods – a difference that was substantially greater than 

the price reduction that would be applicable to account for the excess sulfur. The seller 

offered to cure the breach by delivering substitute goods that conformed to the contract, 

but the buyer promptly rejected the offer, although it could have used the replacement 

cargo as well.2240 

The court ruled that the buyer had failed to act in good faith in the 

negotiations for a price reduction (in breach of § 1-203 UCC, which imposes upon the 

parties a general duty of good faith), and that the seller had the right to cure the non-

 
2236 Ibid. 
2237 Ibid. 
2238 T. W. Oil, Inc. v. Consolidated Edison Co., 57 N.Y.2d 574 (Court of Appeals of the State of New 
York 1982); case report at casetext.com/case/tw-oil-v-con-edison-co. 
2239 Wiseman, “The Limits of Vision,” 536–37 argued that the reasoning of the court in T. W. Oil, Inc. v. 
Consolidated Edison Co. was in the style of Llewelyn and would have been made easier if more 
provisions initially idealized by him had survived in the final wording of the UCC. 
2240 Ibid., 536. 
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conformity under § 2-508(2) UCC. It was material to the outcome of the case that the 

court found that the buyer apparently only alleged the non-conformity in order to be 

able to take advantage of the fall in the market price. In more general terms, the court 

found that the rejection of the goods was in bad faith, as it had been “justified on one 

ground […] but motivated by another.”2241 The reasoning of the court was strongly 

founded in the notion of good faith, as it, quoting from §2-508, also stated that the 

“mission” of this provision was “to safeguard the seller ‘against surprise as a result of a 

sudden technicality of the buyer’s part.”2242 

Commentators still indicate that the applied rule – that the discordance 

of grounds amounted to bad faith – has no “universal acceptance.”2243 However, after 

this leading case, there have been others that confirmed the general understanding 

adopted by the courts in the T.W. Oil v. Consolidated Edson case, 2244 to the point that 

commentators now recognize that the right to reject granted by § 2-601 is limited by the 

duty of good faith.2245 

Further indications in this direction can be found on a study conducted 

by the Permanent Editorial Board for the UCC in 1987. The Permanent Editorial Board 

is the result of the association of the ULC and the ALI in the efforts to keep the UCC up 

to date. The study carried out in 1987 was the basis for an effort of several years that 

would result in the amended Article 2 UCC (the one that was enacted in 2003 and 

withdrawn in 2011, as seen above).2246 It resulted in a preliminary report, published in 

1990, from which two remarks can be made that are of interest for the issue at hand: the 

first is that, once again, a debate was carried out about whether the perfect tender rule 

should be abolished from the UCC, and proposals were made in the sense that a 

requirement of “substantial impairment” were added in order for the buyer be allowed 

to reject the goods in case of nonconformity. One of the sponsors of such a proposal 

was the New York Law Revision Commission,2247 which is of notice, considering that 

New York law is frequently chosen to govern commodity sales. In the end, the group 

decided to recommend only that the phrase “if acting in good faith” were added to § 2-

601.2248 If, on the one hand, this recommendation, had it been adopted, would not have 

 
2241 White and Summers, Uniform Commercial Code, 417. 
2242 Wiseman, “The Limits of Vision,” 537. 
2243 White and Summers, Uniform Commercial Code, 417. 
2244 Maggs, “The Waning Importance of Revisions to U.C.C. Article 2,” 623 cites the following 
examples: Bellsouth Telesensor v. Info. Sys. & Networks Corp., No. CA-90-1553-S, 1995 W L 520978, 
at *8 (4th Cir. Sept. 5, 1995); Subaru Distrib. Corp. v. Subaru of America, Inc., No. 98 CIV. 5566 (CM), 
2002 WL 413808, at *8, *37 (S.D.N.Y. Mar. 18, 2002); In re Crysen/Montenay Energy Co., 156 B.R. 
922, 926 (S.D.N.Y. 1993); Figueroa v. Kit-San Co., 845 P.2d 567, 577 (Idaho Ct. App. 1992); Y & N 
Furniture, Inc. v. Nwabuoku 734 N.Y.S.2d 382, 385 (N.Y. Civ. Ct. 2001); Domanik Sales Co., Inc. v. 
Paulaner-North America Corp., No. 00-0669, 2000 W L 1855144, at *1 (W is. Ct. App. Dec. 20, 2000). 
2245 Ibid. 
2246 Fred H. Miller, “What Can We Learn from the Failed 2003-2005 Amendments to UCC Article 2,” 
South Texas Law Review 52 (2011): 472–73. 
2247 Permanent Editorial Board for the Uniform Commercial Code, “PEB Study Group: Uniform 
Commercial Code Article 2 (Preliminary Report),” 159. 
2248 Ibid., 158. 
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constituted a complete departure from the perfect tender rule, it would approximate the 

code to the position adopted by the court in the T.W. Oil v. Consolidated Edison case. 

Furthermore, and perhaps more interestingly, the study group 

expressed a perception in the sense that a requirement of substantial impairment” 

already existed in practice, when taking into account 

“the limitations imposed upon § 2-601 and the reality that many buyers 

will accept the goods without discovering the nonconformity and will 

have to establish ‘substantial impairment’ to revoke acceptance under § 

2-608.”2249 

Therefore, if, on the one hand, the group appeared reticent about 

recommending a further departure from the perfect tender rule, it was also apparent that 

there was a recognition that it had already been relativized, and, at the same time, there 

was no apparent intention to make it stricter. 

Finally, although it seems that the study group had not conducted a 

systematic analysis of the CISG when drawing recommendations regarding the revision 

of the UCC,2250 it is also of note that the executive summary of the study did recognize 

that the application of § 2-601 rendered results that were, in practice, similar to the 

“fundamentality” rule adopted by the CISG.2251 This is consistent with the notion 

expressed years later by White and Summer in their commentary to the UCC, in the 

sense that “the law would be little changed if § 2-601 gave the right to reject only upon 

‘substantial’ non-conformity.”2252 It is also consistent with the opinion of another 

commentator who argued that it was not necessary to amend § 2-601 to include an 

express reference to good faith as a limit to the exercise of the right provided for 

therein, as the courts already “correctly recognize” such a limit, by force of the rule 

contained in § 1-203.2253 

One does not regularly see scholars arguing that the UCC has 

somehow disrupted commodity trade in the United States. On the contrary: 

commentators have even argued that the scope of Article 2 UCC should be broadened to 

include sales of natural gas or electricity, with the purpose of reducing uncertainty and 

transaction costs.2254 

 
2249 Ibid., 159. 
2250 Peter Winship, “Domesticating International Commercial Law: Revising U.C.C. Article 2 in Light of 
the United Nations Sales Convention,” Loyola Law Review 37, no. 1 (1991): 45; Speidel, “The Revision 
of UCC Article 2, Sales in Light of the United Nations Convention on Contracts for the International Sale 
of Goods,” 168. 
2251 Permanent Editorial Board for the Uniform Commercial Code, “PEB Study Group: Uniform 
Commercial Code, Article 2 Executive Summary,” Business Lawyer (ABA) 46, no. 4 (1990): 1872–73. 
2252 White and Summers, Uniform Commercial Code, 417. 
2253 Maggs, “The Waning Importance of Revisions to U.C.C. Article 2,” 623. 
2254 Koby Bailey, “Energy Goods: Should Article 2 of the Uniform Commercial Code Apply to Energy 
Sales in a Deregulated Environment,” John Marshall Law Review 37 (2003): 315. 
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Other interesting parallels: the UCC was intended as a means to 

achieve uniformity of law across states, and some critics argue that it has failed its 

purpose.2255 In response, Llewellyn reportedly would have argued that ‘the common law 

method would, over time, provide enough certainty.’2256 

It has been argued that Llewellyn’s prediction did not really 

materialize, but that a sort of compromise has been achieved: whilst not providing for a 

high level of certainty, it is at least very much predictable that the US legal system 

provides a high level of “acceptability”: a sense that performance will end up being 

acceptable, if not always certain.2257 

This being the case, when the CISG was ratified by the United States, 

in 1986,2258 merchants, lawyers and legal scholars were long accustomed to the 

“novelties” introduced by the UCC. This, coupled with the fact that some provisions of 

the CISG are reportedly similar to provisions found in the UCC, apparently made the 

acceptance of the Convention in the United States much easier than it would have been 

in the United Kingdom – although part of such smoothness can probably be attributed to 

a misreading of the CISG by American legal practitioners, who reportedly wrongly 

assumed that the CISG is more similar to the UCC than it actually is.2259 

In this regard, there is no parallel between the situation of the United 

States in 1986 and the current situation of the United Kingdom relating to the CISG. 

However, it is interesting to note that neither the enactment of the UCC, with the 

ensuing flexibilization of the perfect tender rule in the United States, nor the ratification 

of the CISG by that country, have, in scholarship opinion or in practice, rendered the 

law of the United States (or the law of the States that form it) perceivably inadequate to 

deal with sales of commodity-type goods. On the contrary: New York, in particular, is 

seen, even within the United Kingdom, as an important competitor in the “forum 

market” for international disputes, in spite (or regardless) of the fact that the United 

States has ratified the CISG. This has even been cited as a reason why some UK legal 

practitioners were becoming more forthcoming to an eventual adoption of the 

Convention by the United Kingdom2260 (although, as we know, not sufficiently so to 

justify its actual adoption). 

The danger of a purported flexibilization of the perfect tender rule, 

therefore, should not be seen as reason alone for a country with a common law 

background not to adopt the CISG.  

 
2255 Macaulay, “The Real and the Paper Deal: Empirical Pictures of Relationships, Complexity and the 
Urge for Transparent Simple Rules,” 59. 
2256 Ibid. 
2257 Ibid., 72. 
2258 Uncitral, “Status of the United Nations Convention on Contracts for the International Sale of Goods 
(Vienna, 1980).” 
2259 Gillette and Walt, The UN Convention on Contracts for the International Sale of Goods, 2. 
2260 John Linarelli, “The Economics of Uniform Laws and Uniform Lawmaking,” Wayne Law Review 48 
(2003): 1434–35. 
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4.9 A partial conclusion: the CISG is not unsuitable for the commodity 

trade 

It is submitted that the CISG is not, per se, unsuitable for commodity 

sales, nor is it inferior to English law, neither generally, nor when it relates to its 

specific applicability to commodity trading.2261 

As a set of substantive rules to be applied to commodity sales 

contracts, the truth seems to be that the CISG is not very different from the SGA. Both 

sets of rules are flexible enough to accommodate the needs of the commodity trade for a 

particularized interpretation and application, in such a way that any differences between 

them are virtually irrelevant. 

On the few instances where a commodity trader might find that the 

provisions of the CISG do not suit their preferences, it would be relatively easy to draft 

clauses to supplement or even replace such provisions in order to accommodate them to 

the specific needs of the industry.2262 This would not be materially different from what 

private organizations and trading associations already do in relation to English law (and, 

to be sure, in relation to other domestic laws as well2263): it can be argued that clauses 

that found widespread adoption within specific markets (or even the more pervasive so-

called “boilerplate provisions’), as well as widely adopted model clauses and standard 

form contracts have become popular choices precisely because they have been designed 

to address difficulties with the application of doctrines that are proper of the common 

law. Force majeure clauses come to mind when thinking about commodity 

transactions.2264 

Even Professor Mullis, one of the English scholars who has a track 

record of skepticism in relation to the applicability of the CISG for the commodity 

trade,2265 recognizes that the notion that the CISG is “wholly inconsistent with that 

which underlies the English law of international sales” is “not entirely accurate,” but 

nonetheless would likely remain present for some time.2266 

 
2261 Zeller, “Commodity Sales and the CISG,” 638–39; Ingeborg Schwenzer and Pascal Hachem, “The 
CISG - A Story of Worldwide Success,” in CISG Part II Conference, ed. Jan Kleinemann (CISG Part II 
Conference,  Stockholm:  Stockholm  Centre  for  Commercial  Law,  2009),  139, 
https://ius.unibas.ch/uploads/publics/9587/20110913164502_4e6f6c6e5b746.pdf;  Winsor,  “The 
Applicability of the CISG to Govern Sales of Commodity Type Goods,” 115–16; Singh and Leisinger, “A 
Law for International Sale of Goods: A Reply to Michael Bridge,” 188–89; Schwenzer, “Avoidance of 
the Contract in Case of Non-Conforming Goods (Article 49(1)(a) CISG),” 552. 
2262 Perales Viscasillas, “Interpretation and Gap-Filling under the CISG,” 17. 
2263 See, for instance, Lisa Bernstein, “Private Commercial Law in the Cotton Industry: Creating 
Cooperation Through Rules, Norms, and Institutions,” Michigan Law Review 99 (2001): 1724–90, an in-
depth study of the private legal system built around the cotton market in the United States. 
2264 Dillon, Salerno, and Lewis, “When Russian Gas Is Turned off - Do You Have Any Recourse?,” 1–2 
mentions the force majeure clause as an efficient way to avoid the application of the common law 
doctrine of frustration. 
2265 Schwenzer and Hachem, “The CISG - A Story of Worldwide Success,” 139. 
2266 Mullis, “Twenty-Five Years On - The United Kingdom, Damages and the Vienna Sales Convention,” 
38. 
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The one clear disadvantage of the CISG today when compared to 

English law is that English law, because of its history, is currently better equipped in 

terms of case law. This large stock of available cases allows traders and lawyers to 

foresee the outcomes of cases on a higher degree when compared to the Convention and 

offers a greater sense of comfort in that everyone seems to know the consequences of 

their acts. This goes hand in hand with a perception that one of the problems hindering a 

broader application of the CISG is the fact that it is still not very well known to many 

businesspeople and law practitioners.2267 

Even this apparent advantage of English law, however, is likely 

circumvented by the submitting disputes arising out of CISG-governed contracts to 

arbitration conducted by arbitrators who are seasoned in commodity disputes. Their 

sensitivity to the commercial needs of the parties would likely neutralize any 

shortcomings, real or perceived, of the CISG. Moreover, the commodity markets are not 

static: arbitrators must remain attentive to the evolving market practices regardless of 

the legal system governing the contract, so the lack of an established case law doctrine 

is less of a problem when dealing with newer market practices, to which there is no 

tested-and-proven contractual provisions or established case law.2268 

It is also possible, therefore, that even such a disadvantage be 

temporary. As the CISG continues to expand and become more widely known, and as 

time passes and more and more cases are decided, the body of case law that accumulates 

can, in time, offer a degree of foreseeability comparable to that of English law. 

In this sense, jurisdictions where courts take the application of the 

Convention seriously face what may be a once-in-a-lifetime opportunity to establish 

themselves as feasible alternatives to the CISG in offering advantageous combinations 

of quality of decisions and other conveniences as a geographic proximity to certain 

markets, cultural affinities and lesser costs. 

Finally, there is a growing awareness of the need to direct the work of 

interpretation of the Convention with the objective of establishing clearer frameworks 

for specific areas where its application might initially be seen as problematic, as is the 

case with the commodity trade.2269 This, in time, may result in a broader acceptance of 

the Convention as a viable set of rules to regulate sales contracts among the participants 

of these specific markets. This work is an attempted contribution to this objective. 

  

 
2267 In this regard, referring to a case where one of the parties was English, see Eckart Brödermann, “The 
Practice of Excluding the United Nations Sales Convention: Time for Change?,” in Proceedings of the 
Congress of the United Nations Commission on International Trade Law Held on the  Occasion of the 
40th Session of the Commission (New York: United Nations, 2011), 247–48. 
2268 The energy markets come to mind. See Mulcahy, “The Changing Face of Disputes in the Liquefied 
Natural Gas Market,” 280. 
2269 Perales Viscasillas, “Interpretation and Gap-Filling under the CISG,” 28. 
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4.10 Beyond suitability: practical difficulties hindering an increased 

acceptance of the CISG among commodity traders 

4.10.1 Network effects and collective action issue 

If we accept the conclusion reached on the previous Section, in the 

sense that the Convention as a body of rules is not per se less suitable to govern 

commodity sales than the SGA, and that the existing case law is the sole clear 

advantage of the English law over the CISG; and if we accept that the Convention is a 

positive initiative and that, as such, its reach should be expanded as much as possible, 

then an important aspect to be discussed is how to overcome the present resistance of 

traders against the adoption of the CISG as a set of rules of choice to govern commodity 

sales. 

In order to do this, one important step is to understand the reasons 

why such resistance still exists. 

It is submitted that one of such reasons lies on the “network effect”2270 

generated by the widespread practice of string trading and back-to-back sales within the 

commodity trade. 

The notion of network effect arises out of an economic category 

known as “network industries.” The distinctive trait of this category is that the 

usefulness (or value) that a given user derives from the utilization of a good or a service 

depends on the number of users integrated to the same network as such user.2271 The 

value added by the presence of other users in a network is called “network 

externality.”2272 Some well-known examples of network industries, that illustrate well 

the effects of network externalities, are railway and telephone networks.2273 

A market characterized by the existence of positive network 

externalities (i.e., a market where value is added as more users join the network) often 

generates what in economic jargon is known as “multiple equilibria”: one situation of 

equilibrium in which no user adopts a newly available technological standard, and 

another situation of equilibrium where all users adopt the new standard. In spite of the 

apparent contradiction between the two situations, both can be considered as the result 

of the rational behavior of individual users:2274 in a network industry, where no one has 

adopted a new standard yet, being the first to switch means that this early user is 

 
2270 The notion that the adoption of the CISG can be hindered by the network effect is mentioned by 
Sandeep Gopalan, “A Demandeur-Centric Approach to Regime Design in Transnational Commercial 
Law,” Georgetown Journal of International Law 39, no. Winter (2008): 331; and Spagnolo, CISG 
Exclusion and Legal Efficiency, 45. 
2271 Knut Blind, The Economics Of Standards: Theory, Evidence, Policy (Cheltenham: Edward Elgar, 
2004), 15. 
2272 Michael L. Katz and Carl Shapiro, “Network Externalities, Competition, and Compatibility,” The 
American Economic Review 75, no. 3 (1985): 424. 
2273 Blind, The Economics Of Standards, 14–15. 
2274 Oz Shy, The Economics of Network Industries (Cambridge, U.K. New York: Cambridge University 
Press, 2001), 3. 
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isolated and therefore cannot derive any value out of the network. Conversely, when 

enough users have already adopted the new standard, it becomes valuable to adhere and, 

conversely, it often becomes clear that being left out is detrimental to the individual 

user. 

The corollary is that a market affected by network externalities can 

find itself “stuck” in the first equilibrium, as users are still reluctant to move away from 

a situation, even if it sub-optimal, either because there is no consensus as to what new 

standard should be adopted (if any),2275 or because there is no advantage in being an 

early adopter, even if it is recognized that adoption could become advantageous in 

time.2276 

It is submitted that the reluctance of legal scholars and operators 

throughout the world against the adoption of the Convention to govern commodity sales 

may be the product of an equilibrium as the one just described. 

Indeed, particularly on the commodity market, where phenomena like 

string trading and back-to-back contracts are common, the set of rules chosen to govern 

contracts has the characteristics of a network industry with positive network 

externalities: the governing law, whatever it may be, is more valuable to the “users” (the 

market participants) as it is adopted by more users. In such a context, even if the 

individual trader, producer of consumer is convinced that the Convention might be a 

better option for herself, the fact that the majority (or even one, or some) of her 

commercial peers do not agree with her will mean that she would sooner rather than 

later face one of the following situations: either she would lose business because her 

potential counterparty will not want to trade with her if she insists on having her 

contracts governed by the Convention, or even if she could find another “pro-CISG” 

merchant, they both would find it difficult to participate in strings and back-to-back 

transactions because other merchants may not feel comfortable with being in a string 

where the governing laws are not uniform (about this issue, see Section 4.7). 

Network effects are a relevant factor when dealing with antitrust law, 

precisely because they may represent an important barrier to the entry of new 

competitors when the market is organized in networks. In a situation where network 

externalities are material, even if a new competitor offers a better product or service, or 

better prices, users may be unwilling to switch providers, as this would entail the loss of 

these positive network externalities. It has already been advanced that this is the case of 

the Convention in the “competitive market for law,”2277 and I submit that this is a 

reasonable assessment of the situation.2278 

 
2275 Blind, The Economics Of Standards, 15. 
2276 Marcel Kahan and Michael Klausner, “Standardization and Innovation in Corporate Contracting (or 
the Economics of Boilerplate),” Virginia Law Review 83, no. 4 (1997): 734. 
2277 Spagnolo, CISG Exclusion and Legal Efficiency, 45. 
2278 But see Gillette and Scott, “The Political Economy of International Sales Law,” 480–81 for a more 
skeptic view on this point. 
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Another related concept that arguably plays a relevant role in the 

difficult relationship between the CISG and the commodity markets is what is called 

“path dependence”: a tendency of people to keep doing what has “always been done,” 

thus perpetuating entrenched practices.2279 

In this regard, it is interesting to note that Professor Bridge argues that 

the resistance against a broader adoption of the CISG among commodity traders is not a 

case of path dependence.2280 The arguments he advances against such notion are: (i) that 

entities in other countries also exclude the CISG and adopt English law as the governing 

law (he cites the case of the French oil company Total); and (ii) that some more 

traditional standard form contracts such as the GAFTA 100 evolved in conjunction with 

the case law developed by the English courts in interpreting the very precedent contracts 

that would become the GAFTA 100 (in a situation that Professor Bridge calls a “state of 

symbiosis”). As a consequence of such joint evolution, the form contract is now very 

well-suited to be interpreted against the backdrop of the English law instead of the 

CISG.2281 It is submitted, however, that the very arguments presented by Professor 

Bridge actually may be invoked to illustrate that path dependence indeed played a 

relevant role in the consolidation of the English law as the law of choice to govern 

commodity contracts. Considering the network effect mentioned above, after a standard 

is adopted by sufficient members of a market, it becomes uneconomic for one member 

not to do the same. The fact that the English case law evolved jointly with the terms is a 

natural consequence (and, in economic terms, a positive network externality2282) of the 

widespread adoption of English law to govern these contracts and, of course, of the 

choice of England as the forum for dispute resolution in many of them. 

In fact, in contract law, one instance cited as an illustration of how 

path dependence operates is the use of standard form contracts. Standard forms usually 

evolve as clauses found to be optimal to certain industries are incrementally changed or 

incorporated to it. As such, a general perception arises in the sense that standards offer 

optimal, proven and tested, solutions to common legal problems. As long as the 

evolution of the standard terms is well conducted, it increases the value of the standard 

to its users: the standard becomes more polished as it incorporates information.2283 

However, studies have shown that the quality of contract terms will not necessarily 

improve over time:2284 this indeed expresses a maxim that could be expressed as “the 

fact that it has always been done this way does not mean that this is the best way.” 

Moreover, the persistent use of terms over time also create a resistance to change – if, 

initially, the consistent use of standard terms facilitate learning, because the learning 

resources are more abundant and because the “lessons learned” can be used in repeat 

 
2279 Spagnolo, “Green Eggs and Ham.” 
2280 Bridge, “Good Faith, the Common Law and the CISG,” 103. 
2281 Ibid. 
2282 Kahan and Klausner, “Standardization and Innovation in Corporate Contracting (or the Economics of 
Boilerplate),” 726. 
2283 Ibid., 731. 
2284 Ibid., 761. 
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transactions (which is called “learning externality”), as time passes, it also becomes 

costly to learn whatever is needed to change the standard terms, even if to improve 

them.2285 As a consequence, the use of standards may, over time, cause market 

participants and legal operators to get locked-in in sub-optimal situations as a 

consequence of the use of standards that no longer represent the best solution to the 

issues that their contracts are supposed to address.2286 

Resistance to change is often identified as a cause for businessmen 

and legal scholars alike to become refractory to novelty in law, even if there are 

arguments to maintain that change would be positive. Discussing the benefits of 

codification of commercial law – and the difficulties of convincing common law 

practitioners to embrace such an initiative –, Professor Goode half-jokingly once said: 

“What lawyer, after spending a decade mastering the intricacies of 

chattel security law, wants to throw away his hard-won expertise and 

begin again? Better the devil you know than the devil you don’t 

know!”2287 

Departing from a situation of sub-optimal equilibrium may be difficult 

and costly. Speaking in very abstract terms, the most logical way to achieve this goal 

would be by coordinating the action of the individuals forming the group in order to 

promote a change that is in their own collective interest.2288 However, in a situation 

where the group is too large and indefinite, the cost of coordinating is such that no 

individual actor would feel inclined to invest the necessary sums.2289 In such case, some 

kind of external incentive might be needed in practice to generate an impulse strong 

enough to “convince” potential adopters to make the switch. If it such external incentive 

does not occur spontaneously, it may not be cost-effective to promote it 

“artificially.”2290 

The corollary of this notion is that even if every member of a group is 

individually aware that adopting an alternative standard is beneficial for the group, it 

does not necessarily follow that the alternative standard will be adopted. Coordination is 

important and does not happen automatically, nor as an inevitable consequence of that 

awareness. This abstract description seems to fit well with the situation regarding the 

CISG in commodities markets, but in the case of the CISG the situation is further 

aggravated by a feeling shared by some that adopting the CISG is not necessarily the 

better alternative, as we have seen. 

 
2285 Ibid. 
2286 Marcel Kahan and Michael Klausner, “Path Dependence in Corporate Contracting: Increasing 
Returns, Herd Behavior and Cognitive Biases,” Washington University Law Review 74, no. 2 (January 
1996): 349. 
2287 Goode, “The Codification of Commercial Law,” 138. 
2288 Kahan and Klausner, “Standardization and Innovation in Corporate Contracting (or the Economics of 
Boilerplate),” 734. 
2289 Mancur Olson, The Logic of Collective Action (Cambridge: Harvard University Press, 1971), 9–16. 
2290 Kahan and Klausner, “Standardization and Innovation in Corporate Contracting (or the Economics of 
Boilerplate),” 734. 
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Economists say that any change in a market is driven primarily by 

necessity, identified not by economists, statesmen or lawyers, but by the businesspeople 

themselves.2291 Conversely, if businesspeople do not perceive the necessity of change, 

change will most likely not occur; and this is very consistent with both the network 

economy hypothesis and the collective action standstill situation. The necessity seems 

not to have appeared yet, but there is no reason to believe that this will not eventually 

happen. 

In such a context, there are basically two plausible reasons why 

change could take place. 

The first is by the accumulation of sources of pressure, that may create 

an increasing awareness in the sense that change is desirable or necessary, until a 

threshold is achieved, and collective action is taken. In the case of the Convention, those 

sources of pressure can be, for instance, the increased adoption of the Convention 

making it evident that change was positive to other markets, or the increased awareness 

of the ways the CISG can be adapted (for instance, through the adjustment of standard 

form contracts) to govern the sale of commodity-type goods. 

In this regard, the commodity markets are once more special cases, 

insofar as they are highly institutionalized. The influence of powerful trade associations 

play an important role in the process of change. On one hand, they may represent an 

obstacle difficult to overcome, in the sense that “the network effects from the 

established choice are vast”: some risk would have to be undertaken by abandoning a 

standard that was adopted so long ago, and it has been argued that only “a seismic jolt” 

could move such associations to re-consider a standard provision so deeply rooted as a 

clause of choice of law.2292 On the other hand, as centralized curators of widely used 

standard form contracts, these associations are in a unique position to promote orderly 

change, by introducing new standard clauses and special provisions designed to allow a 

smooth transition by establishing “cutoff dates” for the efficacy of the new standard, or 

similar solutions, thus avoiding disruption.2293 

The second is the occurrence of a shock: a sudden change of 

circumstances that make change clearly desirable or even inevitable.2294 The most likely 

cause for such a shock once seemed to be the potential disappearance of English 

contract law as a result of uniformization efforts emanated from the European Union. It 

has been argued that in such situation, the CISG could acquire primacy over the 

international commerce, and English common law would be supplanted.2295 This could 

be an incentive strong enough to force commodity merchants to finally consider the 

 
2291 Bakken, Futures Trading, 5. 
2292 Spagnolo, CISG Exclusion and Legal Efficiency, 219–20. 
2293 Ibid., 212. 
2294 Ibid., 204. 
2295 Bridge, “Uniformity and Diversity in the Law of International Sale”; Zeller, “Commodity Sales and 
the CISG”; Spagnolo, CISG Exclusion and Legal Efficiency, 219–20. 
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integration of the CISG in their legislative environment. This, however, is not bound to 

happen anytime soon, now that United Kingdom left the European Union.2296 

4.10.2 An illustrative case: how Australian association AMPLA decided to exclude 

the CISG from their Model Mineral Sales Agreement 

So far, we have centered our discussion on cases regarding English 

law. However, one case, involving the work of the AMPLA, might be illustrative to this 

debate, be it because it took place in Australia, a country with a legal system that is 

similar to the English in many aspects, but which, contrarily to the United Kingdom, did 

adopt the CISG, be it because this case happened relatively recently (2013). 

Australia is a member-state of the CISG. It is also an important 

producer of extractive commodity-type goods. The AMPLA is an association dedicated 

to a series of initiatives related to mineral and petroleum law, among which lies 

coordinating the process of preparing model legal documents to be used by resources 

and energy law practitioners.2297 One of the latest efforts of legal standardization made 

by the AMPLA consisted of the drafting of a Model Mineral Sales Agreement, a 

standard agreement form that could be used to govern sales of different types of 

minerals with minimal adaptations.2298 

The process of drafting the Model Mineral Sales Agreement involved 

an extensive analysis of case law, a survey with market participants that would 

constitute the target audience of the model,2299 and took into consideration the 

interaction with instruments of transnational law such as the ICC Incoterms and the 

CISG.2300 As a result of the study, the AMPLA decide to include in the model 

agreement a clause expressly excluding the CISG. 

It seems important to understand why this was so: why, in 2013, a 

point in time where the CISG is considered a successful instrument of international 

sales legislation, already well known around the world, and in a country that has 

adopted the CISG, an association dedicated to the study the legal aspects of the trade of 

certain commodity-type goods would enact a model sales agreement that would exclude 

the application of the CISG altogether? In this particular case, the reasons have been 

made explicit in a paper,2301 which is helpful to understand how, in the “real world” of 

 
2296 Hayward, Zeller, and Andersen, “The CISG and the United Kingdom - Exploring Coherency and 
Private International Law,” 610–11, however, make an interesting point, in the sense that with the UK 
having broken its ties with the EU and started to engage in bilateral trade deals with non-EU countries, 
adopting the CISG might be an important piece in advancing this objective. It remains to be seen whether 
this will indeed be the case. 
2297 Australian Mineral and Petroleum Law Association, “Model Documents,” AMPLA Website, accessed 
December 9, 2019, www.ampla.org/modeldocuments/about. 
2298 John Grace, “Model Documents: The Ampla Model Mineral Sales Agreement,” AMPLA Yearbook, 
2013, 358–59. 
2299 Ibid., 370–76. 
2300 Ibid., 363–69. 
2301 Grace, “Model Documents: The Ampla Model Mineral Sales Agreement.” 
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trading, the CISG apparently continues to be seen with distrust in spite of all the efforts 

in contrary. 

The following arguments have been presented to explain why clause 

23 of the Model Mineral Sales Agreement excludes the CISG: (i) that, “in the author’s 

experience it has been common practice in Australia and elsewhere to exclude the 

operation of the CISG completely”; (ii) that the CISG contains “an unknown and 

untested set of rules”, it thus being “better to stay with what was known, rather than risk 

uncertain interpretations”; (iii) that the CISG ended up being “limited”, as a result of 

being the product of a necessary compromise between different legal systems; (iv) that 

“it is incomplete and contains many gaps”; (v) that “its language is general and 

imprecise”; (vi) that “there is no mechanism for updating its provisions, and no 

international panel to resolve interpretation issues”, which “can lead to inconsistencies 

in interpretation”; (vi) that “there are (…) clear differences between the common law 

and the CISG”, such as the treatment of parol evidence and the importance of 

“subjective evidence of pre-contract intention and conduct of each party to be adduced 

to interpret a contract”.2302 

Many arguments can be readily presented to retort to practically all of 

the points made to explain why the AMPLA decided to exclude the CISG from its 

model agreement. In fact, most of these points have been addressed in this very work. It 

is, therefore, perfectly possible to disagree with the views of the author and to 

substantiate such disagreement with very good arguments. However, it is important to 

observe that even someone who is a scholar and a legal practitioner in the field of 

international commerce still holds the perceptions expressed above. The explanation, as 

presented, illustrates well the case previously made regarding the importance of network 

externalities and path dependence – see, e.g., the weight given to the fact that it is still 

common practice to exclude the Convention – rather than, more properly, suitability 

issues. 

The author is not aware of a commodities association that has 

expressly adopted the CISG to govern their contracts. 

4.10.3 Moving away from national jurisdictions: a trend with the potential to reduce 

the importance of state-sponsored uniform law 

We have mentioned throughout this work standard form contracts 

sponsored by associations of commodity traders. It seems that the organization of 

traders in associations, which in turn develop standard terms to uniformize the 

contractual terms of the transactions among their members, is a staple feature of the 

commodity trading.2303 Such associations result from the coordinated action of market 

players which, albeit generally being competitors, share common interests in the sense 

 
2302 Ibid., 397–403. 
2303 Edward Murray, “UK Derivatives and Commodities Markets,” in Financial Markets and Exchanges 
Law, ed. Michael C. Blair, George Alexander Walker, and Stuart Willey, Second edition (Oxford, United 
Kingdom: Oxford University Press, 2012), para. 10.49. 
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that their market work well. Some of these associations are formed by market players 

that hold large portions of market share within the markets where they operate. As such, 

they have considerable power to control the contents of the standard term contracts, 

including the choice of governing law. 

Parallel to the trade associations, commodity exchanges are another 

example of private entities that hold power to issue regulations that end up being 

mandatory to many market players.2304 Indeed, by determining the rules applicable to all 

contracts made within the exchange, the entities controlling these markets cast influence 

over thousands of transactions carried out every day. 

In many cases, besides the relevant position that they occupy in terms 

of rule-making power, these trade associations also hold a near-monopoly on resolving 

the disputes arising out of the rules they make.2305 Many of these disputes (often by 

force of the very rules that these entities enact from time to time) are resolved through 

arbitration, where the arbitrators themselves are current or former members of the 

association or entity where the disputes arise. In such a closed system, semi-

independent legal systems start to appear.2306 Of course, enforcement of judgments in 

more extreme cases will still depend on traditional national courts holding the 

monopoly of coercion. However, in some cases, private entities hold de facto coercive 

powers that they normally do not hesitate to exercise, such as the adoption of black lists, 

suspension or termination of membership rights (a contemporary equivalent to the 

penalty of ostracism, adapted to a business setting), forfeiture of bonds or security 

deposits, and penalties designed to inflict reputational damage to the parties.2307 This 

creates something that resembles the old corporation of the middle-ages: traders who 

have their own law, with as little interference from the ‘outside world’ as they are able 

to manage. 

It is perhaps an understatement to say that these players are 

comfortable with their current choice of law. In the more extreme cases, where there is 

something similar to a de facto monopoly both on rule making and on jurisdiction, it 

becomes increasingly irrelevant to deal with state law. Care has to be taken only to 

assure that the decisions do not depart so much from national law that the arbitral 

awards end up becoming unenforceable on the rare event that things escalate to the 

 
2304 Eric Bergsten, “Methodological Problems in the Drafting of the CISG,” in CISG Methodology, ed. 
Andre Janssen and Olaf Meyer (Munich: Sellier, 2009), 7. 
2305 Bernstein, “Private Commercial Law in the Cotton Industry: Creating Cooperation Through Rules, 
Norms, and Institutions,” 1727. 
2306 See ibid., 1726–28, which designates such a system as a “private legal system.” 
2307 Ibid., 1737–38; Klaus Peter Berger, The Creeping Codification of the Lex Mercatoria, 2nd ed. (The 
Hague: Kluwer Law International, 2010), 107. To illustrate the point, see, for instance, Rule 20.08 of the 
ICE Futures US rulebook, which sets forth consequences for a party who fails to comply with an award, 
ranging from suspension of membership privileges to the definitive termination of such privileges, 
together with the compulsory sale of the “membership” and of shares that the member is required to 
pledge in advance of their admission as such, with the proceeds being netted against the amount due 
pursuant to the award. 
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judiciary. Aside from the odd occasion where the judiciary has to be called-in, the 

contract becomes “self-contained” or “self-regulated.”2308 

Professor Lisa Bernstein conducted a comprehensive study about the 

American cotton industry, which organized itself in the form of what she calls a “private 

legal system.”2309 The system described by her has many, if not all, of the features 

previously mentioned: its own set of rules, which depart in many ways from the 

underlying applicable law; a private system for conflict resolution in the form of arbitral 

tribunals in which the merchants themselves act as arbitrators; a low rate of recourse to 

state courts in order to obtain the enforcement of awards, motivated, among other 

things, by the threat of expulsion from the relevant association in case of default and a 

strong reliance in commercial reputation, as the market is formed by a relatively small 

number of members engaged in continuous repeat transactions; and the consequent 

development of their own case law, which departs from the case law of the underlying 

domestic law in relation to certain matters.2310 As she mentions, the internal rules of the 

system would be mostly enforceable under US law,2311 but this is so rarely necessary 

that the system may be seen as practically independent from state interference both in 

the rule making and in the enforcement of such rules. 

In a transnational level, a powerful illustration is the system created 

under the auspices of the ISDA. The ISDA is an association of traders dealing in 

financial derivatives (mostly, swaps and other financial derivatives) and, as such, is only 

tangentially related to the subject matter of this writing. Nonetheless, the scope of the 

ISDA agreements has grown over time, and now there are ISDA documents aimed at 

the trade of physical oil (under limited circumstances) and physical coal.2312 

The ISDA agreements have acquired such transcendence in the 

business settings that it has already been cited by scholars as an example of a 

contractual instrument that has acquired a status akin to that of “transnational law,” for 

their prevalent use not only by the members of the association, but also by non-

members that found them useful, even to transactions other than those for which they 

had originally been designed.2313 

The ISDA approach to the standardization of contracts differs from 

that of other well-known trade associations in which the 2002 Master Agreement, as 

drafted by the association, provides that conflicts are to be solved by state courts. It 

offers two alternatives: English courts, or the US District Court located in the Borough 

 
2308 Berger, The Creeping Codification of the Lex Mercatoria, 107. 
2309 See Bernstein, “Private Commercial Law in the Cotton Industry: Creating Cooperation Through 
Rules, Norms, and Institutions,” 1726–28, which designates such a system as a “private legal system.” 
2310 Bernstein, “Private Commercial Law in the Cotton Industry: Creating Cooperation Through Rules, 
Norms, and Institutions.” 
2311 Ibid., 1732. 
2312 See “ISDA Books Archive,” International Swaps and Derivatives Association, accessed August 20, 
2019, www.isda.org/books/. 
2313 Joanne P. Braithwaite, “Standard Form Contracts as Transnational Law: Evidence from the 
Derivatives Market,” Modern Law Review 75, no. 5 (2012): 784–86; 798. 
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of Manhattan in New York City.2314 The replacement of these courts by an arbitration 

tribunal (by simple modification of the standard form contract), however, is reportedly 

becoming increasingly common by parties using the ISDA terms. In any case, the ISDA 

agreements are known for the efficacy of the self-help remedies provided therein, 

meaning that in spite of the fact that their agreements are used in thousands of 

transactions, very few cases end up being brought to a third-party adjudicator, be it 

private or public.2315 ISDA standard form contracts have, therefore, arguably succeeded 

in minimizing the importance of the otherwise applicable domestic law: they formally 

rely on it (either English or New York law), but, in practice, function as an almost 

autonomous legal system.2316 

The success of such autonomous, privately managed legal systems 

leads to a conclusion that might be alarming, considering the scope of this work: if it is 

possible to private entities to successfully create something akin to autonomous 

transnational law, meaning that there will be entire autonomous realms of business in 

which underlying law – be it domestic or international – becomes practically 

unimportant, then it might be that instruments designed under a different methodology – 

such as the CISG and perhaps even the PICC – will never be able to garner much 

adoption among these businesspeople. 

4.10.4 The tormented relationship between the United Kingdom and the CISG 

Professor Goode has emphasized the contradictory behavior of the 

United Kingdom in relation to efforts to uniformize international private law: United 

Kingdom participates actively in the elaboration of the most important uniformization 

efforts, but in many cases fail to adopt the resulting instruments.2317 

Authors have attempted to speculate about the rationale underlying 

this attitude of isolation. Among the advanced reasons, authors cite an excessive pride 

in relation to the quality of English law;2318 fear that the United Kingdom, and the City 

of London in particular, would lose an important source of income as England loses its 

 
2314 ISDA 2002 Master Agreement, §13(b)(i). 
2315 Braithwaite, “Standard Form Contracts as Transnational Law: Evidence from the Derivatives 
Market,” 790–99 reports a study analyzing the cases where the ISDA agreements have been discussed 
before the English courts. The study showed that that although the number of transactions made under 
their terms was in the thousands, there were only 78 cases that advanced to a trial, almost half of which 
initiated after 2008, in a period of severe stress in the very market where the ISDA contracts are most 
relevant. More significantly, however, was that only two out of these 78 cases referred to a dispute 
between two financial institutions (the combination of parties deemed to be the most frequent when 
considering the purpose of the ISDA agreements). A significant number of cases involved contracts that 
were based on a standard form contract that was prepared by another association and incorporated only 
certain parts of the ISDA Master Agreement. The hypothesis, therefore, is that litigation arises almost 
exclusively when the ISDA agreements are used outside of their main, original, scope of application. 
2316 Berger, The Creeping Codification of the Lex Mercatoria, 27. 
2317 Goode, “Insularity or Leadership? The Role of the United Kingdom in the Harmonization of 
Commercial Law,” 755. A very similar assertion was made more recently by Hayward, Zeller, and 
Andersen, “The CISG and the United Kingdom - Exploring Coherency and Private International Law,” 
608–9. 
2318 Goode, “Insularity or Leadership? The Role of the United Kingdom in the Harmonization of 
Commercial Law,” 756. 
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primacy as a forum for the resolution of international disputes;2319 fear that the adoption 

of the Convention would generate uncertainty and increase litigation;2320 general lack of 

interest of businesspeople2321 and important companies2322 conducting businesses in the 

United Kingdom, which in turn leads to a lack of political interest in sponsoring the 

efforts needed to achieve ratification;2323 lack of availability in the busy legislative 

schedule;2324 and even the unfortunate illness of a Member of Parliament.2325 It often 

seems that the case is that the merchants of the United Kingdom are content with their 

current law, and consider that “if it ain’t broke, don’t try to fix it.”2326 

The most enthusiastic sector in favor of the adoption of the CISG 

seems to be the academic community, who think that the failure to adopt the 

Convention might, on the long run, adversely affect London’s position as a forum for 

arbitration and litigation.2327 There have been other instances when some willingness 

towards adoption has been shown, but never with sufficient enthusiasm so that concrete 

steps would be taken in this direction.2328 

It is perhaps unsound to opine on this matter as only those who are 

immersed in the legal environment of the United Kingdom can purport to completely 

understand the consequences of an accession of the United Kingdom to the CISG. What 

is however clear to me now is that the experience of the judges, barristers and solicitors 

from the United Kingdom in cases involving international commerce would be an 

invaluable instrument to help with the development of the CISG case law, should they 

have more opportunities to apply the Convention to real-life cases. Since the CISG does 

not completely dispense with the need of the choice of a domestic law and, particularly, 

since its application is prone to be forum-dependent, in spite of its vocation for 

 
2319 Mullis, “Twenty-Five Years On - The United Kingdom, Damages and the Vienna Sales Convention,” 
36; Gillette and Scott, “The Political Economy of International Sales Law,” 481; Linarelli, “The 
Economics of Uniform Laws and Uniform Lawmaking,” 1430; Hayward, Zeller, and Andersen, “The 
CISG and the United Kingdom - Exploring Coherency and Private International Law,” 612. 
2320 Sally Moss, “Why the United Kingdom Has Not Ratified the CISG,” Journal of Law and Commerce 
25 (June 2005): 484–85. 
2321 Mullis, “Avoidance for Breach Under the Vienna Convention: A Critical Analysis of Some of the 
Early Cases,” 326. 
2322 Moss, “Why the United Kingdom Has Not Ratified the CISG,” 483. 
2323 Ibid. 
2324 Lord Sainsbury of Turville, “WA86,” Lords Hansard 669 (February 7, 2005), 
https://publications.parliament.uk/pa/ld200405/ldhansrd/vo050207/text/50207w03.htm;  Hofmann, 
“Interpretation Rules and Good Faith as Obstacles to the UK’s Ratification of the CISG and to the 
Harmonization of Contract Law in Europe,” 148; 152; Hayward, Zeller, and Andersen, “The CISG and 
the United Kingdom - Exploring Coherency and Private International Law,” 609. 
2325 According to Hayward, Zeller, and Andersen, “The CISG and the United Kingdom - Exploring 
Coherency and Private International Law,” 610, such MP would introduce a bill concerning the adoption 
to the CISG. Due to his illness, he never managed to do it. 
2326 Moss, “Why the United Kingdom Has Not Ratified the CISG,” 485; Goode, “Insularity or 
Leadership? The Role of the United Kingdom in the Harmonization of Commercial Law,” 756–57. 
2327 Moss, “Why the United Kingdom Has Not Ratified the CISG,” 484–85. 
2328 Hayward, Zeller, and Andersen, “The CISG and the United Kingdom - Exploring Coherency and 
Private International Law,” 609–10. 
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universality,2329 the United Kingdom would very likely be a very attractive forum for 

many (perhaps most) disputes arising out of contracts governed by the CISG.2330 

Conversely, as some commentators have argued, United Kingdom 

judges, barristers and solicitors may be wasting a valuable opportunity to help shaping 

the CISG case law, thus acquiring a position of leadership in the development of the 

Convention,2331 particularly when it comes to its application to contracts dealing with 

commodity-type goods. It is advanced that the isolation of England generates a 

collective loss.2332 

An interesting point, however, is that if the United Kingdom adopted 

the CISG, such adoption would create a third system of rules within English law, which 

would not displace the other two unless the parties so decided. In fact, when the CISG is 

adopted by a country, it becomes part of the domestic law, but it adds a new set of rules 

– a set of rules that applies specifically to o international sales that conform to the rules 

of application of the Convention itself. But due to Article 6 CISG, the currently existing 

legal rules of English law – both the SGA and the common law specific to commodity 

sales – would keep their separate existence and could continue to be applied to all 

contracts where the parties decided to exclude the application of the CISG.2333 

If the CISG were adopted by the United Kingdom, therefore, English 

law would be able to “offer” to those who elected it as the governing law of their 

contracts a third set of rules: the rules of the CISG. From this standpoint, adopting the 

CISG would generate the benefit of adding further flexibility to English law, with 

practically no downside. 

An argument that is more centered in the interests of the United 

Kingdom itself is the notion that adopting the CISG might bring an advantage for local 

traders in their dealings with China. China being a member-state of the Convention, the 

argument is in the sense that it might become easier for English parties to convince 

Chinese counterparties to adopt English law if England could offer the possibility of 

having the contract governed by the CISG pursuant to private international law.2334 

 
2329 Ferrari, “What Sources of Law for Contracts for the International Sale of Goods? Why One Has to 
Look Beyond the CISG,” 339–41. 
2330 This feeling is echoed by Hofmann, “Interpretation Rules and Good Faith as Obstacles to the UK’s 
Ratification of the CISG and to the Harmonization of Contract Law in Europe,” 170. 
2331 Goode, “Insularity or Leadership? The Role of the United Kingdom in the Harmonization of 
Commercial Law,” 751; Hofmann, “Interpretation Rules and Good Faith as Obstacles to the UK’s 
Ratification of the CISG and to the Harmonization of Contract Law in Europe,” 159; Linarelli, “The 
Economics of Uniform Laws and Uniform Lawmaking,” 1434–35; Hayward, Zeller, and Andersen, “The 
CISG and the United Kingdom - Exploring Coherency and Private International Law,” 640–41. 
2332 Such impression is once more echoed by Hofmann, “Interpretation Rules and Good Faith as Obstacles 
to the UK’s Ratification of the CISG and to the Harmonization of Contract Law in Europe,” 170. 
2333 This point is explained in more detail in Hayward, Zeller, and Andersen, “The CISG and the United 
Kingdom - Exploring Coherency and Private International Law,” 615. 
2334 Ibid., 612. 
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As things stand, if English law is applicable to a contract, be it by the 

choice of the parties or by operation of rules of private international law, it is important 

to note that the CISG will not be applicable to such contract if the contract forum is a 

judicial court. This is because the application of the CISG as state law can only occur 

whenever the CISG is part of the domestic law of the country whose law is being 

applied to the contract. Outside of these cases, the CISG can be incorporated into the 

contract as if they were contractual terms (the mechanism would be the same that would 

have to be adopted by the parties to incorporate the PICC to their contract, for instance), 

but the effects would not be the same as if the CISG applied as state law: if the CISG 

applies only as contractual terms, the provisions regarding contract formation would not 

apply (or, at least, their effect would be secondary to the rules of domestic law 

regarding contract formation, which would govern the incorporation of the CISG to the 

contract); the interpretation of the rules of the CISG themselves would be subject to 

rules of contractual interpretation rather than rules of interpretation of the law; the 

mandate of Article 7 CISG would be weakened as the CISG would only be binding 

upon the parties (as a contract) and not upon the court (as law).2335 

Finally, a more neutral argument in favor of the ratification of the 

CISG by the United Kingdom is in the sense that commodity traders and their 

associations that are either based in England or that routinely choose English law to 

govern their contracts will likely be largely unaffected if the United Kingdom decided 

to adopt the Convention:2336 since most such contracts already exclude the CISG 

anyway, such ratification would change nothing for them in practice; legal costs caused 

by such adoption would thus be negligible.2337 They could comfortably watch the 

development of such a decision and opt in (by ceasing to opt-out) whenever they felt 

comfortable.2338 

International legal harmonization is a herculean effort.2339 

Realistically, one must concede that the possibility exists that the CISG will never 

become a dominant legislative instrument for the international commodity trade. 

However, as with any political initiative, this does not mean that the efforts towards this 

goal should not be undertaken. The fruits of such an effort may eventually come to be. 

  

 
2335 For a more detailed explanation of this point, see ibid., 616–17. 
2336 Linarelli, “The Economics of Uniform Laws and Uniform Lawmaking,” 1441–42. 
2337 Hayward, Zeller, and Andersen, “The CISG and the United Kingdom - Exploring Coherency and 
Private International Law,” 640. 
2338 Ibid., 615. 
2339 Goode, “Insularity or Leadership? The Role of the United Kingdom in the Harmonization of 
Commercial Law,” 754–55. 
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4.11 In practice: model contracts or clauses 

Professor Perales Viscasillas repeatedly identified as one of the 

challenges to be faced by the CISG in the future the need to adjust the rules of the CISG 

to certain industries and trade sectors to which the Convention might seem inadequate 

or unclear.2340 

When discussing the issues that one faces when applying the CISG to 

sales of commodity-type goods, this immediately invokes the question: what can be 

done in practice in order to create more favorable conditions to the adoption of the 

Convention by the players of this industry – and, perhaps, in other areas of trade where 

it can be seen as inadequate for any reason? 

If the objective of uniform law is to reduce transaction costs by 

providing to the parties a set of rules that they see as acceptable, thus reducing the 

efforts that the parties must make in order to be able to agree on a contract,2341 one of 

the simplest ways to approach this issue is by mirroring the same method that has been 

so important in the development of the English law related to commodity trading: the 

use of standard form contracts and, possibly, also of model clauses. 

This, of course, does not constitute a new idea at all. 

The act that resulted in the formal creation of the Uncitral – the United 

Nations Resolution No. 2205 (XI), of 17 December 1966 – expressly indicated that one 

of the reasons underlying the very creation of the commission was that the United 

Nations had 

“noted with appreciation the efforts made by intergovernmental and non-

governmental organizations towards the progressive harmonization and 

unification of the law of international trade by promoting the adoption of 

international conventions, uniform laws, standard contract provisions, 

general conditions of sale, standard trade terms and other measures”2342 

[emphasis added]. 

Moreover, the mandate that resulted from this resolution provided 

expressly that one of the goals of the Uncitral was to 

“further the progressive harmonization and unification of the law of 

international trade by […] [p]reparing or promoting the adoption of new 

international conventions, model laws and uniform laws and promoting 

the codification and wider acceptance of international trade terms, 

 
2340 Perales Viscasillas, “Interpretation and Gap-Filling under the CISG,” 28; Perales Viscasillas, “Retos y 
Tendencias Actuales En La Interpretación de Los Textos de La CNUDMI,” sec. 4. 
2341 Gillette and Ferrari, “Warranties and ‘Lemons’ under CISG Article 35(2)(a),” 3. 
2342 United Nations, “General Assembly Resolution 2205 (XXI) of 17 December 1966 Establishing the 
United Nations Commission on International Trade Law” (United Nations, December 17, 1996). 
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provisions, customs and practices, in collaboration, where appropriate, 

with the organizations operating in this field.”2343 

It can be said with little interpretative effort, therefore, that facilitating 

the unification of international trade law by means of standard terms was, and still is, a 

method that lies in the core of the Uncitral. 

The issue was present in the first sessions of the Uncitral. At the third 

session, the Uncitral requested the Secretary-General “to commence a study on the 

feasibility of developing general conditions embracing a wider scope of 

commodities.”2344 This study has been conducted for a while, having resulted in draft 

works and further recommendations.2345 Ultimately, in the words of Professor Bergsten, 

the project “seems to have died a quiet death,” as it has never been completed, having 

not resulted in any final output.2346 

The use of standard terms has been referred to as “[t]he oldest form” 

of harmonization of international rules.2347 There are, moreover, many good examples 

of successful initiatives where soft law instruments have achieved such a high status as 

to become de facto standards. In a more general landscape, the ICC Incoterms (which 

would come to be endorsed by the Uncitral) and the UCP for documentary credits are 

perhaps the most paradigmatic examples that come to mind, but a similar consideration 

can be made in relation to the PICC themselves. 

It is submitted that, even if at the initial years of the Uncitral the effort 

to draft general standard terms may have not been particularly fruitful, it does not mean 

that such an effort was a bad idea. The fact that the CISG was successfully completed as 

a legislative project, having resulted in a convention that is now in force and effect in 

almost a hundred countries, rather than being viewed as a reason not to pursue further 

efforts in unification of sales law, might come to constitute the perfect foundations to 

further efforts in this direction. 

Indeed, at the present situation, both the English contract law and the 

CISG, as “competing” examples of pieces of legislation on contract law, are, after all, 

no more than backdrops against which contracts can be constructed. 

Being sets of “fallback” rules, as Professor Zeller puts it,2348 both 

function as authoritative sources of rules in the absence (or insufficiency) of contractual 

rules agreed by the parties. On the other hand, their open architectures render them both 

particularly adequate to function together with other instruments that are designed to fill 

in the gaps of the legislation itself: the parties are free to create rules of their own – or to 

 
2343 Ibid., para. 8(c). 
2344 Uncitral, Yearbook, 1975, 6:114. 
2345 Ibid. 
2346 Bergsten, “Methodological Problems in the Drafting of the CISG,” 7–8. 
2347 Ibid., 7. 
2348 Zeller, “Commodity Sales: Can They Be Governed by the CISG?,” 107–8. 



546 
 

add details of their own to pre-existing rules – that the law, due to its general character, 

has, accidentally or intentionally, overlooked. 

Likewise, if one looks into the issue with a focus on the practical 

economic effects, it can be said that the act of consciously choosing the governing law 

of a contract is very similar to the act of electing a set of standard form rules to govern 

it. Arguably, the main purpose of both, which might be described as electing a set of 

rules that is ready-made and well-suited for a transaction (or several transactions), is the 

same, and both governing law and the actual contents of the standard terms can be seen 

as parts of the same “engine.”2349 

In such a context, the very existence of standard form contracts 

specifically designed to work under a specific governing law is testament to the fact that 

even legal systems with sophisticated rules regarding a particular trade, such as the 

English law in relation to commodities, are not entirely appropriate to govern contracts 

made in the context of such trade, if used without the adaptations provided by the 

standard. This can be explained both by the fact that actual transactions often need more 

detailed or specific rules than the law can provide, and because it is practically 

impossible for law, be it statutory or judge-made, to keep pace with the constantly 

evolving needs of the businesspeople.2350 Indeed, it has been advanced that many of the 

purported shortcomings of the CISG can also be found in the SGA.2351 

Standard-form instruments and model clauses can thus be seen as a 

toolbox of sorts from which the lawyers and/or the businesspersons drafting a contract 

can draw tools in order to design contracts that suit their needs whilst, at the same time, 

saving time and efforts in research and actual drafting. Using them, moreover, has the 

added benefit of reducing the complexity of contract administration and often make the 

work of attorneys, judges and arbitrators easier when a dispute arises, as a consequence 

of the familiarity that comes from the consistent use of uniform rules.2352 

Considering these arguments, few pieces of legislation can be more 

adequate than the CISG to serve as a basis for the development of a derivative 

framework based on standard form contracts. It is in force in many countries. It offers 

plenty of flexibility in terms of allowing the parties to contract around its own 

provisions, as provided in its Article 6. Moreover, as an international convention, it is 

out of the reach of any particular legislator, which makes it remarkably stable. This is 

sometimes seen as a shortcoming of the convention, since it means that it is very 

difficult to update its provisions so that they respond better to ever-changing needs of 

the international commerce. However, when one considers it as a basis upon which a 

 
2349 Kahan and Klausner, “Standardization and Innovation in Corporate Contracting (or the Economics of 
Boilerplate),” 718. 
2350 Berger, The Creeping Codification of the Lex Mercatoria, 46. 
2351 Hayward, Zeller, and Andersen, “The CISG and the United Kingdom - Exploring Coherency and 
Private International Law,” 635. 
2352 On this regard, see Kahan and Klausner, “Standardization and Innovation in Corporate Contracting 
(or the Economics of Boilerplate),” 719–25. 



547 
 

derivative legal framework can be constructed, such immutability becomes an 

advantage, particularly if what one of the goals pursued is to provide certainty. To use a 

not very sophisticated metaphor, one can say that it is safer to erect a building where the 

terrain is stabler. 

The Convention is already playing this role, although rather timidly. It 

is, of course, known that the PICC have been designed in close relationship with the 

CISG.2353 In the realm of standard form contracts, the ICC, when drafting their 

Incoterms, usually makes an effort in the sense that they are compatible with the 

CISG.2354 The ICC Model International Sale Contract (Manufactured Goods), updated 

in 2020, also contains a reference to the application of the CISG.2355 Other examples are 

the model contracts provided by the ITC, which itself results from the joint effort of the 

WTO and the UN, through the Unctad. As an illustration, the International Commercial 

Sale of Perishable Goods model contract expressly provides for the application of the 

CISG and the PICC, providing for rules that supplement the CISG (in particular) 

regarding the right of the parties to terminate the contract both in case of a fundamental 

breach and in case of impossibility or of a protracted event of force majeure.2356 The 

ITC Model Contract for the International Commercial Sale of Goods and the ITC Model 

Contract for the International Long-Term Supply of Goods adopt a similar approach.2357 

Having said so, it seems that neither the Uncitral nor any general-

purpose entity could realistically expect to create a single, integrated, set of rules that 

will be capable of satisfactorily govern all commodity sales. This has indeed been one 

of the arguments that seem to have contributed to the waning of the Uncitral effort to 

work on its own general conditions.2358 Therefore, a more practical approach to achieve 

the goal of making the CISG more appealing to commodity traders would be to develop 

“model legal components” that could be adopted by the parties to circumvent specific 

rules of the CISG that seem problematic to these traders. 

The notion of “components” as used here is inspired in the notion of 

components in software development. In software engineering, there is a concept known 

as “component-oriented programming,” which in a very general and broad definition, 

refers to a way of organizing a computer program so that it uses “parts”, called 

components, that are separated from its main core. These components are reasonably 

independent, in the sense that they are often written by persons who are not involved in 

the development of the core program, and are dedicated to cover a certain specialized 

 
2353 Perales Viscasillas, “El Derecho Uniforme Del Comercio Internacional: Los Principios de Unidroit 
(Ámbito de Aplicación y Disposiciones Generales),” 223. 
2354 Uncitral, “Report of the Commission on the Work of Its 33rd Session (A/55/17),” 602; Ramberg, 
“INCOTERMS 2010,” 383. 
2355 Uncitral, “Uncitral, HCCH and Unidroit Legal Guide to Uniform Instruments in the Area of 
International Commercial  Contracts, with a Focus on Sales,” 91. 
2356 See, in general, Brown and Prujiner, International Commercial Sale of Perishable Goods. 
2357 International Trade Center, Model Contracts for Small Firms: Legal Guidance for Doing 
International Business (Geneva: International Trade Centre, 2010), 35–36; 73. 
2358 Bergsten, “Methodological Problems in the Drafting of the CISG,” 9. 



548 
 

function. They are designed so that they can be reused, saving time and efforts. They 

can even be “packed separately,” in the sense that they are contained in separate files 

and can thus be, for instance, downloaded from separate sources if this is more 

convenient for any reason.2359 Of course, such an “inspiration” is necessarily loose and 

imprecise, since the notion of component-based programming is endogenous to 

software engineering and, as we delve deeper in the concept, we find that it only makes 

complete sense in that realm. 

The idea of developing parts of contracts that can be combined and 

reused, like the idea of using standard form contracts as a tool of legal uniformization, is 

also nothing new. Perhaps the best example of transnational soft law instruments built 

on the idea of components that may be used in different combinations is the set of 

documents drafted and kept by the ISDA, also mentioned elsewhere in this text. The 

structure adopted by these documents is one where there is a so-called “master 

agreement,” that sets forth clauses that will be generally applicable to the relationship of 

the parties (perhaps its most important role is to provide for rules of default and 

termination), but that have no practical function unless other parts are added: 

confirmations, annexes and schedules that may be entered into separately, but are 

intended to be read in conjunction with the master agreement, forming one single 

contract.2360 The master agreement is therefore designed as a more permanent base; the 

customization of the agreement, so that it reflect an individual transaction entered into 

by the parties, usually takes place in the confirmations and schedules. The ISDA 

framework is most widely used for transactions on financial derivatives, but there are 

drafts designed for the trade of physical commodities (oil and coal).2361 

Other relevant examples are model clauses drafted by independent 

entities, of which the ICC Force Majeure and Hardship clauses are well-known 

examples. These can work as model clauses in a more traditional sense, in which they 

can very well be copied-and-pasted into the body of a contract with minimal adaptation 

so that they are inevitably incorporated to it. However, they are also good examples of 

what I want to suggest in which they have been designed with the clear intention of 

being ‘compatible’ with the CISG, the PICC and other instruments of uniform law, in 

the sense that the related provisions of these other instruments have been taken into 

consideration when the model clauses have been drafted, as is explicitly explained in the 

official notes.2362 

Other examples previously mentioned – the Incoterms and the UCP 

standards for documentary credits – also illustrate the concept well. They have not been 

drafted with the explicit intention of supplementing or working together with the CISG 

 
2359 Juval Lowy, “Component-Oriented Versus Object-Oriented Programming,” in Programming .NET 
Components,  2nd  ed.  (Sebastopol:  O’Reilly,  2005), 
https://learning.oreilly.com/library/view/programming-net-components/0596102070/ch01s02.html. 
2360 Braithwaite, “Standard Form Contracts as Transnational Law: Evidence from the Derivatives 
Market,” 786–88. 
2361 See “ISDA Books Archive.” 
2362 International Chamber of Commerce, “ICC Force Majeure and Hardship Clauses 2020.” 
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or the PICC, but they are standard components that can easily be incorporated into a 

contract by mere reference. Indeed, saying that the Incoterms and the UCP standards for 

documentary credits constitute ‘model clauses’ is probably an understatement that does 

not do justice to their complexity. They comprise their own internal subsystem of 

provisions, to a point where the usual way of incorporating them to a contract is not by 

copying-and-pasting the provisions that form them, but simply by making a reference to 

it and by specifying wherever the parties want to override some of their provisions. 

The existence of these well-established examples is a compelling 

indication that it might be possible to undertake similar initiatives aimed specifically at 

extending the provisions of the Convention so that it becomes better suited to deal with 

certain issues that are commonly faced by commodity traders, and that are traditionally 

viewed as “weak spots” of the CISG in this regard. Examples of subjects that can be 

covered are: (i) a more detailed rule for breach of contract, establishing specific 

situations that would entitle the aggrieved party to terminate the contract;2363 (ii) precise 

specification as to the meaning of commercial terms; (iii) express exclusion of the 

possibility of invoking a right of renegotiation or judicial or arbitral revision of the 

contract for reasons of hardship or change of circumstance; (iv) more specific rules 

regarding the calculation of damages caused by breach of contract; and (v) a model 

clause dealing with impossibility or frustration in a more assertive way than Article 79 

CISG.2364 

This seems to be a valid course of action if the purpose is to extend 

the reach of the Convention to areas of trade where it is still not heavily used. It remains 

to be seen, however, whether there will be sufficient interest in promoting such an 

initiative, particularly given the fact that this would certainly require resources being 

allocated and research being made so that the effort results in a useful product. Using 

the ISDA terms as a benchmark, it is impressive to notice, for instance, that the ISDA 

has gone to such lengths as to commission (and publish) legal opinions supporting the 

enforceability of their terms in many different jurisdictions.2365 This is an impressive 

effort in the sense of elevating the certainty of their standard terms for their end-users; it 

is also certainly costly. 

In this regard, it can be noted that the mandate of the Uncitral also 

included “coordinating the work of organizations that are active in [the field of 

uniformization of law] and encouraging cooperation among them,” as well as 

“promoting ways and means of ensuring a uniform interpretation and application of 

international conventions […] in the field of international trade.” Another course of 

action, the feasibility of which is not easier to gauge, would be to involve private 

 
2363 This is one of the features of the ITC model contract for the sale of perishable goods. See Brown and 
Prujiner, International Commercial Sale of Perishable Goods. 
2364 Again, examples of such provisions can be found in International Chamber of Commerce, “ICC Force 
Majeure and Hardship Clauses 2020”; and Brown and Prujiner, International Commercial Sale of 
Perishable Goods. 
2365 Braithwaite, “Standard Form Contracts as Transnational Law: Evidence from the Derivatives 
Market,” 785. 
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entities in this effort. There seemed to be an expectation in the sense that work would 

have been undertaken in this direction when the United States ratified the Convention. 

Prof. Farnsworth wrote a piece, a while ago, indicating the changes that would have to 

be made to standard forms or terms governed by the laws of the United States when the 

CISG entered into force. At the time, he concluded that: 

“[a]lthough the drafter must be careful to make sure that the special 

needs of the Convention are met, thorough rewriting is not likely to be 

needed. Nor is the drafter likely to see a compelling need to oust the 

Convention by choosing another law.”2366 

This indicates that the work of better integrating the CISG to existing 

standard terms could also be a viable way to increase the acceptance of the Convention 

among commodity traders.  

 
2366 Farnsworth, “Review of Standard Forms or Terms under the Vienna Convention,” 447. 
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1. “Commodity” is a term with many possible meanings. In this thesis, 

the term refers to goods that are fungible primary products that can be sold by means of 

a general description as to quality and quantity. 

2. Provided that the internationality criteria are met and that the parties 

have not clearly opted-out of it, the CISG unequivocally applies to sales of commodity-

type goods, with the exception of electricity, which is expressly excluded from the 

scope of application of the Convention. 

3. The CISG should not be applied to sales made within commodity 

exchanges unless the rules of the exchange provide for the application of the 

Convention to all contracts made therein, because in commodity exchanges the fact that 

the parties have places of business in different countries is not taken into consideration 

during contract formation and because, within these exchanges, the expectation is that 

all contracts are entirely uniform, meaning that there should not exist contracts 

governed by different sets of rules. 

4. Documentary sales, including those sales where the parties do not 

deal with physical commodities, are also governed by the Convention. 

5. Long-term contracts for the supply of commodity-type goods and 

contract farming agreements that are not excluded under Article 3 CISG are also 

governed by the CISG. 

6. If a broader interpretation of the concepts of goods and sales is 

adopted to include within the scope of application of the CISG contracts for the onerous 

transfer of rights and/or intangible goods, the CISG also governs contracts for the sales 

of many other items that are tangentially related to the commodity trade, such as quota 

authorizations, import and export quotas, capacity rights pertaining to the use of 

pipelines, derivatives, and many others. 

7. The application of the Convention to sales of commodities may 

cause some of the provisions of the CISG to be interpreted in ways that differ from the 

interpretation that would be applicable to sales of goods of a different nature. 

8. Particularly, in contracts for the sale of commodities with a highly 

liquid market, the threshold to determine whether a breach of contract is fundamental 

(Article 25 CISG) should be lowered, in order to correspond to the fair expectations of 

the industry. 

9. Less stringent avoidance rights should not apply equally to all 

commodity sales, though. Where the contract contains specific provisions restricting the 

right to avoid the contract, or the market is less liquidity than usual, or where other 

circumstances so justify, the application of the standard must be adjusted accordingly. 

Particularly, long-term supply contracts and contracts that are entered into in 

asymmetrical situations such as contracts in the context of vertical integration or 

contract farming arrangements most likely justify more restrictive avoidance rights. 
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10. The CISG is well-equipped to deal with other contractual 

arrangements that are common in long-term supply contracts, such as take-or-pay 

provisions and ‘agreements to agree,’ i.e., provisions leaving certain aspects of the 

contract to be negotiated and agreed in the future. 

11. The corollary of the above is that the built-in flexibility of the 

CISG standards renders the provisions of the Convention adequate to commodity sales 

in markets with very different traits, provided that parties and adjudicators properly 

understand and apply its rules of interpretation. 

12. Parties to sales contracts subject to the Convention still have the 

burden of negotiating clauses that vary or derogate from the provisions of the 

Convention when these provisions are inadequate for their needs or preferences, or to 

their commercial context. This is not a sign that the Convention is an inadequate set of 

rules for the commodity trade; this would be the case in any legal system. 

13. Due to the particularities of the commodity markets, parties 

negotiating and concluding sales contracts within those markets are well-advised to: 

(a) establish as clearly as possible whether they want the CISG to 

govern their contract in the first place; 

(b) establish as clearly as possible which obligations are of the essence 

of the contract (i.e., the obligations which, once breached, will empower the aggrieved 

party to avoid the contract), including clear time cut-offs when applicable; 

(c) conversely, particularly in long-term contracts, establish as clearly 

as possible the situations where a contractual breach will not entitle the party to avoid 

the contract; 

(d) establish clear rules on the calculation of damages in case of 

breach, particularly those regarding the reference to be used in order to calculate the 

reference price of the goods used to assess such damages; 

(e) establish whether a court or tribunal will be empowered to adjust 

the contract in case of supervening circumstances – and define, in as much detail, and as 

specifically, as possible, the procedure to be followed by, and the rights and duties of, 

the parties in such a case; 

(f) establish specific rules pertaining to force majeure and frustration 

and their consequences, as well as the procedures that the parties must comply with 

when relying on such a clause. 

14. There already are model contracts and clauses that can assist the 

parties in this task, thus saving time and resources when drafting contracts that will be 

governed by the Convention. 
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15. However, the development of additional model contracts and 

clauses specifically designed to sales of commodity-type goods would be useful to 

further the acceptance of the CISG in the professional circles dedicated to the trade of 

commodities. 

16. Since its inception, the CISG has become a reference in the field 

of uniform international private law. Important entities such as the Unidroit, the ICC 

and the Hague Conference on Private International Law have been undertaking efforts 

to develop instruments of international law that are compatible with the rules, the style, 

and the terminology of the CISG. Adopting the CISG, or not excluding it, as the case 

may be, may thus save time and efforts when drafting contracts that must interact with 

these other legal instruments, as little or no effort will have to be spent in rendering 

these different instruments compatible among themselves. This also compensates, at 

least in part, for the fact that the CISG, being an international convention, cannot 

realistically be revised to respond to the evolution of international trade. 

17. Considering the foregoing, many of the arguments supporting the 

alleged inadequacy of the CISG to commodity sales are unwarranted. The most evident 

reasons underlying the skepticism about the potential of the CISG as a governing body 

of rules to commodity sales are a general lack of awareness about the CISG and how it 

works, and path dependency, i.e., a tendency to continue to do business as it has always 

been made, combined with a lack of practical incentives to change. 

18. In many areas of the commodity trade, it is common practice to 

systematically opt-out of the Convention and to subject contracts to the domestic law of 

places such as England or the State of New York (US). This has caused case law 

regarding the application of the CISG to commodity sales to remain relatively scarce. 

There is, nonetheless, a growing number of cases involving sales of commodities under 

the CISG. 

19. The slow advance of CISG case law in this area creates a feedback 

cycle where English and US non-CISG case law continue to develop specific rules 

related to the commodity trade, while the relatively scarcity of case law under the CISG 

in this area amplifies a feeling of uncertainty for those who could consider adopting it to 

govern their contracts. The path dependency problem, therefore, still exists and is not 

easy to solve. 

20. Another obstacle for a wider acceptance of the CISG within the 

commodity trade is the fact that some specific markets have developed their own private 

legal systems. Some trade associations issue their own substantive and procedural rules, 

and solve the conflicts among their own members in entirely (or almost entirely) closed 

systems, creating a body of case law that evolves independently from other legal 

systems, domestic or international. Some of these communities have developed their 

own enforcement mechanisms in the form of self-help remedies and reputation-based 

penalties. Where these mechanisms work to the satisfaction of the market players, there 
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will be no incentives for them to abandon those hermetic systems in favor of a 

transnational set of rules. 

21. There are economic arguments explaining the lack of interest by 

the local legal community in the adoption of the CISG by the United Kingdom, such as 

a general concern that this could contribute for the loss of status of local courts and 

practitioners as monopolistic operators in a legal system that has earned worldwide 

prestige and trustworthiness. However, the adoption of the CISG by the United 

Kingdom could very well extend this reputation by transforming the English courts in 

one of the most important centers of influence in the development of the CISG case law, 

not only in the field of commodities. It is therefore regretful that the United Kingdom 

has not, so far, adopted the CISG. 

22. The PICC, too, are not inadequate to govern sales of commodity-

type goods. Their vocation as a truly global soft law instrument, the institutional tools 

that are available favoring their uniform international application, and the fact that they 

result from a balanced attempt to conciliate disparate legal systems, are all aspects that 

render them particularly useful in the task of achieving a neutral transnational legal 

system. Their inherent flexibility, and the fact that they have been developed in 

harmony with the CISG and with other international legal instruments also mean that 

they may likely constitute an important focal point when developing an international 

legal framework that is suitable to the sale of commodity-type goods. 

23. Like the CISG, the PICC also need to be carefully interpreted in 

concrete cases to respond to the particularities of the commodity trade – the provisions 

regarding termination rights and economic hardship deserve particular attention in this 

regard –, but this does not mean that they ought to be outright discarded when the 

subject matter is the sale of a commodity-type good. 

24. In order to amplify the acceptance of the CISG within the 

commodity trade, this thesis suggests the intensification or, at least, the maintenance, of 

the efforts in order to improve general knowledge about the Convention, so that 

businesspeople and the legal community understand that it is a suitable body of rules to 

govern commodity sales; and the development of more model clauses and model 

contracts that could work as facilitators for the adoption of the CISG to the sale of 

commodities by reducing the costs and efforts involved in the transition of market 

players to CISG-governed contracts. 

25. It is equally relevant to keep and possibly to expand the ongoing 

efforts to maintain as much as possible the uniform application of the CISG and the 

PICC, so that they continue to develop into a truly transnational legal system. 

26. In this context, and for this particular purpose, considering the 

many difficulties involved in the task, efforts and resources would probably be better 

allocated in promoting global initiatives such as the CISG and the PICC instead of 

regional ones such as the PLACL or the PECL. 
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