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Copyright © MMXV
Aracne editrice int.le S.r.l.

www.aracneeditrice.it
info@aracneeditrice.it

via Quarto Negroni, 
 Ariccia (RM)

() 

 ----

I diritti di traduzione, di memorizzazione elettronica,
di riproduzione e di adattamento anche parziale,

con qualsiasi mezzo, sono riservati per tutti i Paesi.

Non sono assolutamente consentite le fotocopie
senza il permesso scritto dell’Editore.

I edizione: february 

www.aracneeditrice.it
info@aracneeditrice.it


7

Index 

9 Preface 
11 Index of Authors 

Part I 
Contract and Commerce 

15 The “Principle of No Freedom of Contract”: A Post-
Modern Version of the Freedom of Contract Principle? 
Małgorzata Lubelska-Sazanów 

33 Recent Developments in Consumer Dispute Resolution 
Systems in the European Union 
Anna Banaszewska 

55 Should the Sale of Goods over the Internet be considered a 
“Service” for the Purposes of the Community Trademark 
Regulation? 
Carmen Rodilla Martí 

87 Perspectives for the Creation of a European Network of 
Land Registers 
Maria Kaczorowska 

103 An Overview of Double Non-Taxation, Cross-Border 
Transactions and Tax Implications 
José Carlos Pedrosa López 

Part II 
Private International Law 

127 Some Remarks on Inheriting Shares in German 
Partnerships: The Delineation of Partnership and 
Succession Law with Regard to German Special 
Succession Rules under Regulation (EU) No 650/2012 
Corina Heibel 



Index 8

173 Settling the Democratic Deficit in the Insurance Market 
Through European Rules of Private and Procedural 
International Law: Proposing a «Weakness Clause»
Stefano Dominelli 

Part III 
Human Rights And The Supra-National Legal Order 

213 Minors and Medical Experimentation – A Few Remarks 
About Consent in light of Polish Legal Regulations, with 
Regard to the Provisions of the Convention on Human 
Rights and Biomedicine 
Katarzyna Maria Zoń

233 Age Discrimination in EU Law: Theoretical and Practical 
Issues in the Light of the Horizontal Direct Effect 
Elena Gualco 

267 EU Counter-Piracy Operations and the Protection of 
Human Rights at Sea 
Marta Bo 



Maria Kaczorowska 102 

may discourage the EU Member States from joining this kind of 
initiative.

As a result, implementation of the ongoing projects like EULIS 
combined with the e-Justice Portal can constitute only a partial 
contribution to shaping the common real estate market. Such an 
assessment is all the more justified since rules relating to land 
registration are merely one of the elements conditioning the 
development of cross-border land transactions. Difficulties and doubts 
similar to the ones outlined above concern also the areas of real 
security rights on immovables, enforcement or real estate evaluation, 
which are far from integration. 
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An Overview of Double Non-Taxation, Cross-Border 
Transactions and Tax Implications

JOSÉ CARLOS PEDROSA LÓPEZ

SUMMARY: 1. Introduction, 103 – 2. General considerations on the need to 
avoid double non-taxation transactions, 104 – 3. Conceptualization of 
international tax arbitrage, 107 – 3.1. International tax arbitrage from the 
economic and legal perspective, 107 – 3.2. Legal doctrines, 108 – 3.3. 
Main causes, 109 – 3.4. Fundamental legal features, 110 – 3.4.1. 
Efficiency from the global and domestic perspective, 110 – 3.4.2. 
Equality, 111 – 3.4.3. Extraordinary tax benefits caused by normative 
differences among States, 112 – 3.4.4. Double non-taxation and 
minimizing tax burden, 113 – 4. Analysing cross-border transactions, 113 
– 4.1. Cross-border transactions focusing on different interpretations of 
the same concept, 114 – 4.1.1. Financial leasing, double dip lease, 114 –
4.1.2. Dual resident companies, double dip effect, 115 – 4.2. The 
importance of giving the same treatment to cross-border transactions, 116 
– 4.2.1. Hybrid entities, 116 – 4.2.2. Hybrid financial instruments, 117 –
5. Mechanisms to avoid double non-taxation and international tax 
arbitrage transactions, 118 – 5.1. Domestic anti-avoidance measures, 119 
– 5.2. Bilateral/multilateral measures, 119 – 5.3. Other anti-avoidance 
mechanisms, 120 – 5.3.1. Exchange of information, 120 – 5.3.2. Legal 
doctrines, 120 – 5.3.3. Soft law, 121 – 6. Conclusions, 121.

1. Introduction 

This Article overviews the concept of international tax planning 
designed especially for transnational entities but also for taxpayers 
whose main aim is to reduce their tax payments, or even better, reach 
a double non-taxation situation. This means that the entity does not 
have to pay taxes at all on the transaction made, neither in the State of 
residence nor in the State of source of their revenue. 

The structure of this article is divided into four different parts. 
Firstly, the Article offers a general idea of the meaning of 

international tax arbitrage from a legal and tax perspective. It also 
considers its main legal features and its main tax implications for 
States. 
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Secondly, this study highlights some cross-border transactions as a 
clear example of how international tax arbitrage works. It divides two 
types of transactions that are based on tax and legal loopholes derived 
from differences between/among two or more tax systems in the 
treatment of the same legal concept or the same transaction. 

Thirdly, in general terms, this article analyses mechanisms that 
might be used by States to tackle with these cross-border transactions. 
It makes reference to domestic anti-avoidance rules, anti-abuse clauses 
implemented by tax treaties and others such as: legal doctrines and 
exchange of information instruments. 

Finally, the Author gives some opinions and statements as 
conclusions, in order to suggest how to deal with international tax 
arbitrage and double non taxation situations. 

2. General considerations on the need to avoid double non-
taxation transactions

The idea of designing international tax planning by individual 
taxpayers and multinational entities with the intention to improve the 
fiscal situation is not a new concept. It has been present in the 
economic and legal scenario for decades. 

Globalization and economic internationalization are two relevant 
factors that make international tax planning easier. The main aim for 
entities in international tax planning is to minimize the tax burden on 
investments, reduce payment of taxes in the host country or defer 
taxes in the home State as much as possible1.

However, entities should design tax planning with care because 
they cannot infringe on any domestic norm, any rule against evasion 
or avoidance, or international norms because otherwise, transactions 
could be considered illegal. Therefore there is no doubt that they have 
to strictly comply with all legal and tax systems2.

1. V. BOOTELLO, J. PALACIOS, S. PASTORIZA, Introducción a la planificación fiscal 
internacional, in F. SERRANO (dir), Fiscalidad Internacional, Madrid, 2013, p. 1548. 

2. R. FALCÓN Y TELLA, E. PULIDO GUERRA, Derecho Fiscal Internacional, Madrid, 2013. 
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But, what is the limitation for reducing tax payments? As 
mentioned, international tax planning is not a new concept and with 
legal limits it is accepted by every country. But, this assessment is not 
the same for the called international tax arbitrage (hereinafter ITA). 
Does it matter to Tax Administrations, International Organizations and 
European Institutions? 

To get a general idea about this term, we should first take into 
account that every country has its own tax and legal system. The result 
at times is that one country does not regulate the same legal concept or 
the same transaction in the same manner as another. As a result of 
these differences legal and tax loopholes arise. International tax 
arbitrage is a tax situation reached by individual taxpayers or by 
multinational entities through certain types of cross-border 
transactions, which are based on loopholes in order to achieve a better 
fiscal situation that otherwise, would not be possible. On the basis of 
these regulatory differences among domestic tax systems, individuals 
and multinationals reduce their tax burden, defer tax payments, 
minimize their taxable income, or even reach a double non taxation 
situation. This means that they do not pay any taxes at all; neither in 
the State of residence nor in the State of source. 

Governments, Tax Administrations, International Organizations, 
European Institutions, among others, absolutely oppose the idea of 
evading taxes completely. They hold that this is inefficient for 
domestic economies and undermines the general principles of 
International Tax Law. For decades, they have been working 
especially on that issue; they want to establish some transnational 
measures to tackle double non-taxation.  

Noting some of the most important reports and recommendations in 
chronological order, we should take into account the following 
documents: i) the European Commission (hereinafter EC) is heavily 
involved in that «problematic issue»; almost two years ago it 
published its «Recommendations to Member States on Aggressive Tax 
Planning (C (2012) 8806»3, 12th December 2012. This document 
defines such transactions as «Aggressive Tax Planning», assimilating 

3. Available at <http://ec.europa.eu/taxation_customs/resources/documents/taxation/tax_-
fraud_evasion/c_2012_8806_en.pdf>. 
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this term with international tax arbitrage. On the same topic,, the EC 
drew up another document called «Promotion of good governance in 
tax matters globally (C (2012)8805)»4, 6th December 2012, which 
discusses the importance of tax shelters in tax strategies.  

ii) the Organization for Economic and Cooperation Development 
(hereinafter OECD) has also made efforts to combat abusive and 
illegal tax planning by which taxpayers reduce taxes. In 2011 the 
OECD published the report «Tackling aggressive tax planning through 
improved transparency and disclosure»5, that suggests several 
measures to be imposed by States with the aim to reduce loopholes 
and alternatives for aggressive tax planning considering that these 
strategies undermine confidence in public systems, provoke 
inequalities among countries and entities and unduly minimize tax 
revenues. The aforementioned reports were the final product of other 
earlier reports: «Study into the role of tax intermediaries»6, 2008, and 
«Report engaging with high net worth individuals on tax 
compliance»7, 2009. 

Afterwards, the OECD decided to focus even more on these 
instruments and entities which are considered a main point of these 
complex transnational structures. The OECD deals with so-called 
«hybrid instruments» and «hybrid entities». 

The reports «Addressing Tax Risk Involving Bank Losses»8, 2010 
and «Corporate loss utilization through aggressive tax planning»9

formed the precedent of a crucial report which was published in 
March, 2012 called «Hybrid mismatch arrangements»10. It is the 
turning point of eliminating double non-taxation situations. It 
regulates cross-border transactions that take advantage of domestic 

4. Available at <http://ec.europa.eu/taxation_customs/resources/documents/taxation/tax_-
fraud_evasion/c_2012_8805_en.pdf>. 

5. Available at <http://www.oecd.org/tax/exchange-of-tax-information/48322860.pdf>. 
6. Available at <http://www.oecd.org/tax/administration/39882938.pdf>. 
7. Available at <http://www.oecd.org/ctp/administration/42827651.pdf>. 
8. Available at <http://www.oecd.org/tax/aggressive/46023583.pdf>. 
9. Available at <http://browse.oecdbookshop.org/oecd/pdfs/product/2311471e.pdf>. 
10. Available at <http://www.oecd.org/tax/aggressive/HYBRIDS_ENG_Final_October- 
2012.pdf>. 
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legal systems, erode tax bases and shift profits to low-tax jurisdictions, 
or even to zero tax jurisdictions. 

With this goal, the latest OECD report is even more specific. The 
«Action Plan on Base Erosion and Profit Shifting»11 report published 
in July 2013 is the result of 15 actions, all focused on international tax 
matters. It includes measures, mechanisms and instruments that should 
be implemented by domestic tax systems in order to avoid illegal and 
irrational non-payment of taxes. 

Finally, we cannot forget policies and actions set by the G-20 
Group, which are in concordance with the OECD. Although the Group 
has not expressed itself directly against double non-taxation or against 
cross-border transactions, it has expressed the need to combat fraud of 
law, abuse of right and laundering money. It has espoused the need to 
improve transparency among Tax Administrations and implement 
automatic exchange of information, in order to have equitable control 
over all taxpayers and transactions. 

3. Conceptualization of international tax arbitrage 

3.1. International Tax Arbitrage from the economic and legal 
perspective 

Tax arbitrage could be analysed from two points of view: legal and 
economic. It is convenient to have an economic perspective for a 
complete analysis from a legal point of view. 

From the economic perspective, arbitrage is a transaction without 
any cost, based on the purchase and sale of an asset at different rates 
ensuring a positive benefit. It exploits price differences of the same 
asset in two or more financial markets. 

From the legal perspective, as mentioned above, it focuses on 
exploiting differences among two or more jurisdictions through some 
transnational transactions using specific legal instruments to achieve 

11. Available at <http://www.oecd.org/ctp/BEPSActionPlan.pdf>. 
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results that would not otherwise be possible12. Its greatest achievement 
is a double non-taxation situation, or at least, a minimization of taxes 
to be paid13.

However, tax arbitrage is not always carried out this way. 
Sometimes, the strategy is based on an increase of taxes in one 
country (low rate State) while reducing tax payments in another 
country (High rate State). The key is that the amount of money saved 
by reducing taxes is much higher than the amount of money paid in 
the other State. 

3.2. Legal doctrines

There is not one unanimous legal doctrine concerning the legality of 
ITA, rather it could be said that there are two.  

On the one hand, some academics and professionals think that tax 
arbitrage is abusive and should be illegal. They claim that the on all 
transactions should be subject to a tax clause and in connection 
therewith, must be taxed once14.

Nevertheless, the existence of such a clause is denied by some 
authors and by some international associations such as the 
International Fiscal Association (hereinafter IFA)15. That legal 
doctrine is in favour of ITA, arguing that there is no point denying this 
type of tax planning, claiming that it is completely legal and it does 
not infringe on any rule, norm or general principle of Law16. They 
understand that entities are increasingly more likely to use their 
advantages and reduce their tax burden17.

12. T. ROSEMBUJ, La Crisis Financiera y el Arbitraje Fiscal Internacional. Los productos 
híbridos y las entidades híbridas, Barcelona, 2011. 

13. Ibidem, p. 40. 
14. R. S. AVI- YONAH, International Tax as International Law. An analysis of International 

Tax Regime, Cambridge, 2007, p. 9.  
15. IFA Congress, Vienna, 2004. 
16. A. KRAHMAL, International Hybrid Instruments: Jurisdiction Dependent Charac-

terization, in Houston Business and Tax Law Journal, 2005, p. 127. 
17. D. ROSENBLOOM, International Tax Arbitrage and the International Tax System, in Tax 

Law Review, 2000, p. 140. 
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3.3. Main causes 

It is true that globalization and internationalization of the economy are 
present in all legal systems, but it is also true that each State has its 
own fiscal sovereignty and is completely independent. Each 
government takes decisions about its specific tax rules18 regulating 
transactions under its criteria. At the same time, all countries have the 
obligation to comply with international treaties and other standards 
they have signed.  

The cause of ITA is a situation in which two States regulate 
transactions differently or give an unequal definition to the same 
concept. These legal contradictions are the main cause of the ITA and 
what taxpayers exploit.  

Clearly, this is derived from a lack harmonization among national 
legal systems without which, loopholes would be impossible. Some of 
these examples are; financial leasing, duplication of losses and 
transnational repos. 

Another important issue is that not all governments have the same 
political interests. For that matter, we could even distinguish two types 
of countries: developed and developing countries. The former are safe, 
the Tax Administration works strictly and there is no legal insecurity 
for investment. Thus, governments of developed countries must not be 
worried about attracting investments or levying lower taxes.  

The situation is quite different in developing countries, since they 
know that they cannot provide the same level of stability. For this 
reason they need to attract foreign investment and the only way is 
levying very low taxes for foreign entities.  

Therefore, there are huge differences between them. Negotiations 
between developed and developing countries are very difficult, 
sometimes impossible, because of these differences. Furthermore, we 
must take into account the influence of traditions, social values, 
expectations and goals19.

18. S. PICCIOTTO, The regulatory Crisis-Cross: Interaction Between Jurisdictions and the 
Construction of Global Regulatory Networks, in W. BRATTON, J. MCCAHERY, S. PICCIOTTO, C.
SCOTT (eds.), International Regulatory Competition and Coordination: Perspective and 
Economic Regulation in Europe and the United States, Oxford, 1996, p. 98-99. 

19. J. A. HUGH, Comparative Income Taxation: A Structural Analysis, The Hague, 1997. 
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3.4. Fundamental legal features  

International tax arbitrage arises in an economic and legal 
environment, for this reason, it is important to know its main legal 
features in relation to its impact on the national economy and on the 
internationalization of the economy. 

The following are some of the most important legal features. 

3.4.1. Efficiency from the global and domestic perspective 

The concept of efficiency can be defined as the ability to reach a target 
with the minimum number of resources. In that sense, it is the simple 
study of different tax systems looking for loopholes and regulations, 
including contradictions (rational use of resources), being able to 
reach some tax benefits and legal advantages that otherwise would not 
be achieved (default target).  

From the international point of view, according some Authors, such 
as professor Ring, we could say that there are two manners in which 
ITA can distort social welfare and undermine the efficiency of national 
economies worldwide20.

In relation to the principles of Capital Export Neutrality (hereafter 
CEN) and Capital Import Neutrality (hereafter CIN) ITA could be 
more favourable to some national economies than others. In that 
sense, it is considered that ITA damages and distorts legal competition 
among entities. Mainly, because entities which are located in low rate 
States are able to offer lower prices because they pay less taxes 
compared to other entities located in high rate States that have to pay 
more taxes and thus, cannot offer such low prices as others. 

However, the assessment could change depending on the viewpoint 
with which we analyse ITA, because efficiency from the national 
perspective may differ from efficiency from the overall perspective21.
From the internal perspective, we have to make the difference between 
an entity’s State of residence and its State of source; while for one, 

20. D. RING, One Nation Among Many: Policy Implications of Cross Border Transactions,
in Boston College Tax Review, 2002, p. 102. 

21. C. BLACKORBY, C. BRETT, Tax Harmonization and Pareto efficiency, available at 
<http://papers.economics.ubc.ca/legacypapers/dp9926.pdf>, p. 13. 
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The following are some of the most important legal features. 

3.4.1. Efficiency from the global and domestic perspective 

The concept of efficiency can be defined as the ability to reach a target 
with the minimum number of resources. In that sense, it is the simple 
study of different tax systems looking for loopholes and regulations, 
including contradictions (rational use of resources), being able to 
reach some tax benefits and legal advantages that otherwise would not 
be achieved (default target).  

From the international point of view, according some Authors, such 
as professor Ring, we could say that there are two manners in which 
ITA can distort social welfare and undermine the efficiency of national 
economies worldwide20.

In relation to the principles of Capital Export Neutrality (hereafter 
CEN) and Capital Import Neutrality (hereafter CIN) ITA could be 
more favourable to some national economies than others. In that 
sense, it is considered that ITA damages and distorts legal competition 
among entities. Mainly, because entities which are located in low rate 
States are able to offer lower prices because they pay less taxes 
compared to other entities located in high rate States that have to pay 
more taxes and thus, cannot offer such low prices as others. 

However, the assessment could change depending on the viewpoint 
with which we analyse ITA, because efficiency from the national 
perspective may differ from efficiency from the overall perspective21.
From the internal perspective, we have to make the difference between 
an entity’s State of residence and its State of source; while for one, 

20. D. RING, One Nation Among Many: Policy Implications of Cross Border Transactions,
in Boston College Tax Review, 2002, p. 102. 

21. C. BLACKORBY, C. BRETT, Tax Harmonization and Pareto efficiency, available at 
<http://papers.economics.ubc.ca/legacypapers/dp9926.pdf>, p. 13. 
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ITA could constitute a loss of investment, for the other it could be 
considered as a favourable situation. 

Finally, we must consider interests and national policies which are 
also important factors. Each government has its own national interests 
and sometimes they are not in connection with the interests of other 
States. 

3.4.2. Equality 

Equality or inequality is another feature of the ITA. We could think 
about two questions. Firstly, would it be fair that tax evasion measures 
taken by States to avoid some undesirable transactions could 
negatively affect all taxpayers, regardless if they are trying to avoid 
paying taxes or not? Secondly, is each taxpayer in exactly the same 
position in relation with their resources to design their tax planning?  

Regarding the first question, equality is in jeopardy when residents 
and citizens can be negatively influenced by others who reach a 
privileged position by minimizing or reducing their taxable income.  

The problematic issue is based on the «Theory of Incomes-Taxes-
Expenses». States have an income that has been collected by taxes and 
is used to maintain and pay public expenses. Thus, if taxpayers do not 
pay taxes or simply pay a smaller amount, indirectly, the income of 
the State is lower. In such cases, two alternatives arise. On the one 
hand, the government could take steps to increase taxes on other 
taxpayers in order to maintain the same level of public expenditure. 
This would mean that the tax base of taxpayers in general would have 
to bear an additional tax burden22. Or, conversely, on the second hand, 
if it is not possible to increase taxes, the State is forced to reduce 
public expenditures.  

Regarding the second point, it is necessary to compare the point of 
view of taxpayers who organize their tax planning based on corporate 
profits and the perspective of taxpayers who have only labour income. 
Theoretically, international tax planning is based more on business 
benefits than on labour income, because the latter is much more easily 

22. J. PREBBLE, Exploiting Form in Avoidance by International Tax Arbitrage- Arguments 
Toward a Unifying Hypothesis of Taxation Law, in Asia- Pacific Tax Bulletin, 2011, p. 4. 



José Carlos Pedrosa López 112 

controlled by Tax Authorities23. Especially when investments are 
made in developing countries and they offer some tax incentives for 
foreign entities such as, matching credit or tax sparing clauses, 
providing tax free investments.  

Finally, in these situations, some may think that the international 
tax arbitrage is based on equality, while others may consider it 
unequal since it could bear the consequence that other taxpayers are 
assuming additional taxes to compensate the loss suffered by the 
interested State. But at the same time, it is necessary to highlight 
whether it could be considered simply an unequal situation but 
perfectly legal, in the sense that taxpayers are not infringing on any 
law at all, or whether it is an abusive or an illegal situation. 

3.4.3. Extraordinary tax benefits caused by normative differ-
rences among States 

As mentioned before, each country has its own tax and legal system. 
This becomes a problem when the same legal issue or transnational 
transaction is regulated differently between/among countries and 
loopholes arise.  

These loopholes are used by individual taxpayers and multinational 
entities to achieve a better fiscal situation through some kind of cross-
border transaction in order to avoid paying taxes.  

Two examples of these transactions : financial leasing that gets a 
«double-dip lease», and dual resident companies that get a «double-
dip effect».  

Regarding the issue of equality, another modus operandi that is not 
focused on tax loopholes among States are those which are focused on 
developing countries. This is because multinational entities try to get 
benefits based on tax incentives offered by developing countries to 
attract investments. This is possible due to matching credit and tax 
sparing clauses. 

23. R. S. AVI- YONAH, Globalization and Tax Competition: Implications for Developing 
Countries, in Cepal Reivew, 2001, p. 61. 
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3.4.4. Double non-taxation and minimizing tax burden 

Double non-taxation is not only one of the elements of the ITA; it is 
also arguably the most important goal of this type of international 
transaction.  

Considering this feature and comparing it with others which have 
been discussed above, efficiency and equality, it is understandable that 
most States would like to eliminate possibilities through which 
taxpayers can reduce their tax burden.  

Therefore, it may be important for States to know, as far as 
possible, the amount of taxes that have been avoided by taxpayers, 
with the aim of raising awareness about the resulting degree of 
economic distortion.  

With that knowledge, States could take some measures and institute 
some fiscal policies in order to reach a certain uniformity and 
harmonization of measures and the legal environment.  

Regarding the factor of equality, lack of taxation and, thus, lack of 
taxes collected, an unfair situation could develop because, as 
discussed above, States could impose additional tax rates on taxable 
income24. That means an extra tax burden for the rest of taxpayers. 
Therefore, many Authors think that this should not be permissible, 
otherwise it would not be possible to maintain an adequate level of 
taxable income and to assume all public expenditures for which each 
taxpayer has to pay taxes once. This means, neither zero times nor 
twice or more times25.

4. Analysing cross-border transactions 

There is no doubt that tax planning is a right of all taxpayers. They are 
totally free to study their tax and legal system and to define how they 
want to do their transactions, yet they must comply with obligations 
established by law. The point is that the financial industry («the 

24. M. I. ZELAYA- QUESADA, Tax Policy´s Talisman Discusses Challenges Created by 
Globalization, in Daily Tax Report, 2000. 

25. R. S. AVI- YONAH, International Tax as International Law. Analysis of International 
Tax Regime, cit., p. 9. 
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financial industry» is understood as large corporations, the financial 
sector and so on) under that approach designs new elements and cross-
border transactions, among other things in order to find new ways to 
reduce their tax payments. 

Therefore, a more beneficial situation can be reached through some 
international transactions and not others.  

Thus, tax arbitrage is not only focused on a specific transaction. 
There is a wide variety of tax strategies which are used by companies 
to get certain tax benefits that would otherwise not be possible. 

Firstly, depending on tax and legal systems and specific anti-
avoidance rules, among other things, transactions are designed in one 
way or another. Tax avoidance strategies also depend on double tax 
treaties that have been signed by the State.  

Secondly, they also depend on tax incentives. In some cases 
companies may be interested, for example, to make up their interest as 
if they were dividends or perhaps they might prefer to defer payment 
of taxes, for example. 

Thirdly, we must take into account that there could be some 
transactions that were legal in the past but are absolutely illegal 
nowadays due to some steps or rules.  

4.1. Cross-border transactions focusing on different interpret-
tations of the same concept 

This group of transactions could be classified as those whose key 
point is the use of different definitions given to the same concept.  

In this way, companies are focused on how they can use differences 
which have arisen from fiscal, legal, financial or accounting treatment 
imposed by each State.  

In this group we should briefly highlight the following transactions: 
«financial leasing» and «dual resident companies». 

4.1.1. Financial Leasing, double dip lease

This is a transnational transaction based on loopholes arising from the 
interpretation of the legal concept of «ownership» given by States. 
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The main point is whilst one State understands «ownership» from a 
legal perspective; another interprets it from an economic perspective. 
The first assimilates the lessor as an owner of the asset; while the 
other posits the lessee as the true owner of the asset, because, he is the 
person who assumes the risks and benefits from it.  

So, due to these normative conflicts and lack of harmonized 
standards, entities obtain advantages such as double deduction of 
expenses because in both States they are considered owners. They 
reach a «double dip lease», reducing their income tax and their tax 
payments to a minimum.  

In the words of Professor Ring, the key is to consider a lessor and a 
lessee as if they were the true owners of the asset. Treating both as 
owners can cause a situation of double dip lease. If these entities had 
not made a cross-border transaction through such States, they would 
not have achieved those advantages26.

4.1.2. Dual Resident Companies, double dip effect

This follows the same idea as the transaction described above. The 
term Dual Resident Company is derived from different legal 
definitions given by States to the same legal concept.  

However, this transaction is based on the concept of «residence».
While some States follow the criterion of «place of incorporation»27

because they understand that an entity is resident in the country where 
it was created, other States understand residence under the criterion of 
«management and control»28.

This international transaction is based on loopholes arising from 
the lack of uniformity in these criteria. Thus, transactions are based on 
the idea that an entity is created and incorporated in a country (e.g.,
The United States) but it has its headquarters and is managed in 

26. D. RING, One Nation Among Nation: Policy Implications of Cross Border 
Transactions, cit., p. 93. 

27. United States uses the «place of incorporation» as a criterion to determine the seat of a 
company. 

28. UK uses the «management and control» as a criterion to determine the seat of a 
company. 
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another country (e.g., United Kingdom). Consequently, this entity 
could be considered a resident of both States. 

Therefore, the entity would be able to reach a double dip effect 
situation, meaning that it would be able to deduct some losses twice, 
reducing its tax income and its tax payments. 

4.2. The importance of giving the same treatment to cross-
border transactions

This second group of transactions is more complex than the first. 
These transactions are successful due to some legal instruments and 
mechanisms, which are very flexible and can be adapted in relation to 
the fiscal demands of any legal system. 

Regarding this group we should take into account the so-called 
«hybrid entities», the «hybrid financial instruments» and «hybrid 
synthetic instruments».

4.2.1. Hybrid entities

Taking about international tax arbitrage, and cross-border and double 
non-taxation, we must take into account the so-called «hybrid 
entities».

A hybrid entity is a company that is treated as a partnership in one 
State and as a company in another State. In the former, the partners are 
taxed directly while in the latter, the company’s net profit is taxed and 
the partners’ distributed dividends are taxed.

When analyzing hybrid entities, the so-called «check the box rules 
regimen» must be taken into account. This regime allows some 
specific types of entities to decide which legal form they want the 
legal company to assume. These specific types of companies 
(disregard entities) could decide to become partnerships, in which 
case, the partners would be taxed directly, or if they are going to be 
treated as a company. 

We cannot ignore that hybrid entities play an essential role in 
international tax arbitrage. Tax strategies are often planned so that an 
enterprise can be treated as company in one country and as partnership 
in another in order to take advantage of the less expensive tax system., 



José Carlos Pedrosa López 116 

another country (e.g., United Kingdom). Consequently, this entity 
could be considered a resident of both States. 

Therefore, the entity would be able to reach a double dip effect 
situation, meaning that it would be able to deduct some losses twice, 
reducing its tax income and its tax payments. 

4.2. The importance of giving the same treatment to cross-
border transactions

This second group of transactions is more complex than the first. 
These transactions are successful due to some legal instruments and 
mechanisms, which are very flexible and can be adapted in relation to 
the fiscal demands of any legal system. 

Regarding this group we should take into account the so-called 
«hybrid entities», the «hybrid financial instruments» and «hybrid 
synthetic instruments».

4.2.1. Hybrid entities

Taking about international tax arbitrage, and cross-border and double 
non-taxation, we must take into account the so-called «hybrid 
entities».

A hybrid entity is a company that is treated as a partnership in one 
State and as a company in another State. In the former, the partners are 
taxed directly while in the latter, the company’s net profit is taxed and 
the partners’ distributed dividends are taxed.

When analyzing hybrid entities, the so-called «check the box rules 
regimen» must be taken into account. This regime allows some 
specific types of entities to decide which legal form they want the 
legal company to assume. These specific types of companies 
(disregard entities) could decide to become partnerships, in which 
case, the partners would be taxed directly, or if they are going to be 
treated as a company. 

We cannot ignore that hybrid entities play an essential role in 
international tax arbitrage. Tax strategies are often planned so that an 
enterprise can be treated as company in one country and as partnership 
in another in order to take advantage of the less expensive tax system., 

An Overview of Double Non-Taxation 117 

Due to differences in treatments given by each State the company can 
reduce its tax payments. 

4.2.2. Hybrid financial instruments 

The financial market has plenty of instruments that can be used by 
investors, institutions, banks and so on, as different ways to obtain 
financial resources.  

There is no problem when issuers are dealing with pure 
instruments, meaning if there is an equity instrument (e.g., dividends) 
or debt instrument (e.g., interest), because they are heavily regulated 
in each national tax system. Their legal features are well defined, even 
though, there could be some problems regarding the definition offered 
by each national system.  

However, the real debate begins with hybrid financial instruments, 
because these are instruments that combine debt and equity 
characteristics. Hybrid instruments allow investors and issuers alike to 
take advantage of differences in the accounting, regulation, rating 
agency29, tax characterization and treatment of an investment 
instrument30.

In the words of Professor Helminen, the consequence of mixed 
characteristics of hybrid instruments can generate an inconsistent 
qualification. For this reason, in an international context income 
derived by one of these hybrid instruments, could be considered as a 
dividend in one country, whilst in the other one it could be identified 
as interest31.

Therefore, the problem comes when income is treated as interest 
from the perspective of the State of source and a debtor may deduct 
the payment as an ordinary expense, but in the view of the State of 
residence it is treated as a dividend and the receiver does not have to 
pay taxes on income received, or he can apply any of the different 
forms of double taxation. 

29. Some of the most common rating agencies are: Moody´s, Fitch and Standard&Poor. 
30. J. A. DUNCAN, Tax treatment of hybrid financial instruments in cross-border 

transactions, General Report, IFA Congress, Cahiers de droit, Munich, 2000, p. 23. 
31. M. HELMINEN, Classification of Cross Border Payments on Hybrid Instruments, in 

Bulletin for International Taxation, 2000, p. 56. 
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Some of the most common examples are «participation loans»,
which are defined in commercial law as loans in which lending 
institutions pay a variable rate linked to the net benefits paid, so it is 
considered a loan (debt instrument) whose payment depends on the 
earnings of the entity. Another is the «subordinated perpetual debt».
As in other jurisdictions, the main point of the subordinated debt is 
that the investor comes last, just before shareholders, in the 
preferential right to claim in case of bankruptcy or insolvency. 

In summary, we may note two main features in relation with these 
instruments. The first is the qualification of the income derived from 
them, and the second is the different treatment granted by States. 
Taking that into account, we can affirm that States must apply the 
same legal and tax treatment in order to avoid double non-taxation 
situations. 

5. Mechanisms to avoid double non-taxation and international tax 
arbitrage transactions 

We have already discussed the concept of international tax arbitrage, 
its cross-border transactions and its main tax implications. States need 
to focus on these types of transactions that reach some tax benefits 
that otherwise would not be feasible.  

States have different mechanisms to regulate these transactions and 
a wide variety of anti-abuse rules. Some of them are domestic anti-
avoidance clauses, which are part of every legal and fiscal system, and 
others are international rules that are defined by bilateral/multilateral 
agreements between/among States. This means that they have been 
negotiated with another State to give the same treatment to the same 
transaction or to give one definition to a legal concept. 

The real question, however, might be whether all these mechanisms 
and measures against tax evasion are enough to deal with these 
complex tax structures or whether States should further improve and 
propose other measures. 

Therefore, we can talk about two groups of anti-abuse clauses: 
domestic or internal clauses and bilateral/multilateral mechanisms. 
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5.1. Domestic anti-avoidance measures 

National anti-abuse clauses are measures that have been implemented 
unilaterally by each country in its legal and tax system. Therefore they 
can be quite different from one State to another.  

However, it seems that they are not the most effective measures 
preventing effects derived from international transactions. Mainly, 
because these types of complex transactions are able to circumvent 
measures implemented by each State. They can circumvent anti-
avoidance measures and design their tax planning in order not to 
infringe on any rule. 

So, sometimes without the cooperation of another State, such tax 
planning may circumvent anti-avoidance measures. Some of the most 
common are the ‹«fraud of law», «sham» or other «CFC rules»,
preventing tax evasion and abuse of rights from a national perspective. 
They do not have any effect beyond their jurisdictions; therefore, the 
investor can respect the national legislation in both States, but can also 
avoid paying taxes circumventing different anti-avoidance rules. This 
is due to the lack of harmonization among States and the lack of 
uniformity of treatment. 

5.2. Bilateral/Multilateral measures 

There are other anti-abuse mechanisms, which have been negotiated 
by two or more States at the same time, in order to be more effective 
in addressing international tax arbitrage.  

These measures are implemented by tax treaties which have been 
signed by States in order to dodge double taxation. Their main aim is 
to treat cross-border transactions in the same way and reach an 
agreement between/among two or more States in order to eliminate 
legal and tax loopholes.  

Regarding these measures, we highlight the important role played 
by the OECD Model Convention, which is used as a guide to sidestep 
double taxation and to allocate taxing rights to income from both 
parts, the State of residence and the State of origin.  

But this is not its sole purpose; it also includes a wide variety of 
measures to prevent abusive situations. Although not all of them have 
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the same legal force. Some of them are established in its articles, 
which are considered «Hard Law» and others are established by 
Commentaries of the OECD Model Convention, which means that 
they are «Soft Law».

Bilateral/multilateral tax treaties are very useful to elude 
differences between/among States provoking tax loopholes, especially 
for transnational corporations, who use the situation solely to 
minimize their tax payments.  

It seems that the harmonization and cooperation of States are one 
of the most efficient ways to deal with these transnational transactions. 
International Organizations also believe that States have to rely on 
these bilateral or multilateral measures to avoid unwanted transactions 
rather than focus exclusively on the internal or domestic perspective. 

5.3. Other anti-avoidance mechanisms 

5.3.1. Exchange of information 

Exchange of information is another measure that indirectly helps to 
fight and prevent the phenomenon of double non-taxation between 
States and the fraud of law.   

International bodies such as the OECD support the exchange of 
information among States as a necessary tool to prevent abusive 
transactions. It is true that in recent years governments have been 
improving their mechanisms; especially in relation to the automatic 
exchange of information between/among States. 

5.3.2. Legal doctrines 

In many States the jurisprudential doctrines regulate many cases 
with the primary aim to determine whether they should be legal or 
illegal.  

Basically, these doctrines are applied by Courts preventing certain 
transactions that do not infringe any law at all, but have no economic 
substance, nor any other purpose than to simply achieve a tax 
advantage.  
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Even though each country tends to apply some jurisprudential 
doctrines rather than others, the most common are: «substance over 
form», «wholly artificial arrangement»›› and «business purpose test».

5.3.3. Soft Law 

The term «Soft Law» is often used in the field of international taxation 
to designate a heterogeneous set of instruments that are not a source of 
law, but which have relevance in determining future regulations or the 
interpreting existing legal frameworks32.

There is an important part of the legal doctrine that considers a 
genuine legal instrument that which can be applied and which must be 
accepted by other parties, such as State Tax Authorities, Courts and so 
on.

On the contrary, there is another part of the legal doctrine that 
emphatically states these legal instruments are not law and have the 
same application as international and national standards. They posit 
them as just a guideline to interpret some rules and legal situations, 
but are not binding on both parties.  

OECD Commentaries on Model Tax Convention can be considered 
as the main remedy in relation to the so-called «Soft Law», but they 
are not alone. There are others, such as «Recommended», «Reports»,
«Code of Conduct», «Guidelines».

6. Conclusions 

After analysing the concept, legal features and tax implications of 
International Tax Arbitration and double non-taxation, some 
suggestions and statements arise as conclusions about that problematic 
situation.

Summing up, we might consider that the main issue and «problem»
is that, although it is true that there are different legal anti-avoidance 
instruments that States can use in order to regulate these types of 
transactions, it appears that they are not enough to deal with tax 

32. R. FALCÓN Y TELLA, E. PULIDO GUERRA, Derecho Fiscal Internacional, cit., p. 34. 
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effects and tax implications which derive from international tax 
arbitrage and lead to double non- taxation transactions.  

Moreover, dealing with these transactions is very complicated. 
Firstly, because they seem that they do not infringe on any law at all, 
meaning they cannot be classified as illegal or abusive. 

Secondly, in theory, they have an economic substance, therefore, 
they should not be considered as artificial tax planning. This means 
that legal doctrines and other anti-abuse measures cannot be applied.  

Thirdly, if we consider that they are economically sound and do not 
infringe on the law at all, the OECD and EC reports, remarking that 
this is aggressive tax planning should not be implemented and should 
be illegal. 

Regarding this scenario, we can conclude with the following 
statements.

There are too many tax planning systems based on the use of 
loopholes which arise from differences among tax systems and legal 
systems. They are based on the lack of uniformity and harmonization 
of standards, concepts and treatments given by States to some cross-
border transactions. For this reason, it has been shown to be more 
useful, important and effective for States to create rules which are 
more homogenized amongst themselves. If there were harmonized 
standards, it would be easier to deal with double non-taxation.  

Following the previous arguments, we think that the main aim 
should be to avoid loopholes among States. In relation to this idea, the 
anti-avoidance rules and international measures must be bilateral 
/multilateral between/among countries and set by tax treaties or other 
documents signed by two or more countries.  

For this reason, Governments, International Organizations and Tax 
Administrations support the promotion of bilateral and multilateral 
mechanisms rather than unilateral or simple national measures which 
are implemented by States within their own legal system using their 
own fiscal instruments. 

As discussed, tax treaties could be considered basic instruments to 
harmonize some measures, some anti-abuse clauses and some rules to 
allocate taxing rights between/among two or more countries in order 
to determine if these transactions should be illegal and prevent 
loopholes.
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What is more, international tax arbitrage transactions should be 
analysed from a global perspective. Many times, it does not make 
sense to analyse transactions from a unilateral perspective, because a 
transaction can be absolutely legal and can have economic substance 
when it is analysed from each country separately, whereas if the same 
transaction is analysed from a global perspective, we realize that the 
tax planning is based on artificial arrangements, the entity is not real, 
or it has no economic purpose other than get some tax benefits that 
would otherwise be impossible to achieve, to name some examples.  

In the same way, we believe that international tax arbitrage 
transactions should be studied case by case. 




