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The law is the strongest school of imagination. A poet has never
interpreted nature as freely as a jurist interprets reality.

Jean GIRAUDOUX “La guerre de Troie n’aura pas lieu”






Resumen.

Este trabajo de tesis trata de analizar el régimen juridico-tributario convencional para
atribuir los ingresos y gastos al establecimiento permanente de acuerdo con el método
directo. Desde la perspectiva de las distintas versiones del articulo 7 del Modelo de
Convenio OCDE, este estudio trata de demostrar que la asimilacion del establecimiento
permanente a una empresa separada o a una empresa independiente no es un sinénimo.
La asuncion de una ficcion u otra repercute en la asignacion de ingresos y gastos a dicha
parte de la empresa, y por ende, en la determinacion de sus beneficios o pérdidas

empresariales.

A fin de valorar la adecuacion de ambas ficciones, este trabajo de investigacion intenta
explicar que la asuncion del establecimiento permanente como una empresa distinta e
independiente no es conforme a la finalidad del articulo 7 MCOCDE vy al objetivo de este
instituto juridico. En este sentido, el autor también trata de enfatizar su opinion intentando
demostrando que la metodologia del denominado Criterio Autorizado de la OCDE,
establecida en un documento soft law, ni esta en consonancia con la ficcion de empresa

independiente ni con la redaccion e interpretacion que se infiere de este precepto
Abstract.

This thesis tries to analyze how the conventional legal-tax regime attributes income and
expenses to the permanent establishment (PE) according to the direct method. From the
perspective of the different versions of Article 7 of the OECD Model Tax Convention,
this essay tries to explain how the assimilation of the permanent establishment to a
separate company or to an independent company are not synonym. The assumption of a
fiction or the other affects the allocation of income and expenses to that part of the

company and therefore, the determinination of their business profits and losses.

In order to assess the adequacy of both fictions, this research tries to explain that the
assumption of the permanent establishment as a separate and independent company is not
in accordance with the purpose of article 7 MCOECD and the objective of this legal
institute. In this sense, the author tries to emphasize his opinion by trying to demonstrate
that the methodology of the so-called Authorized OECD Approach, established in a soft
law document, is neither is in line with the fiction of an independent company nor with

the drafting and interpretation that is inferred from this article.






LA ATRIBUCION DE BENEFICIOS AL ESTABLECIMIENTO
PERMANENTE EN EL ARTICULO 7 MCOCDE.

INTRODUCTION

1. GENERAL APPROAGCH. ...c..cctitittriititetetetcteeeet ettt sttt 9
2. PURPOSE OF THE STUDY . c..ootiiiiiiieiiiteeeeeeettetee ettt 13
3. METHOD OF THE STUDY AND SOURCES. ......ccccoitniiiinirienireeicneeeeieeeeee e 16
4. STRUCTURE OF THE STUDY. . ....cooiiiiiiiiieieiieeene ettt 17

CAPITULO 1: ANALISIS DE LA HIPOTESIS DE TRABAJO DE LA OCDE DESDE LA
PERSPECTIVA DEL ARTiCULO 7 MCOCDE 1977.

1. EL PROBLEMA DE LA ATRIBUCION DE BENEFICIOS EMPRESARIALES AL

ESTABLECIMIENTO PERMANENTE. ......oooitiiieieieeteee ettt 25
2. INTERPRETACION DE LA REGLA DEL ARTICULO 7.1 MCOCDE........cccccoouuuur... 30
2.1.  Preferencia del enfoque de entidad funcionalmente separada.............ccccevevrvererennnnnnn. 32
2.2.  Rechazo de la clausula de fuerza de atraccion. ............cecceeveevienirnienieeneeseeee e 34
2.3.  Delimitacién del término “beneficio empresarial”...........cccevverierieenieenieeneeneennennns 36

2.4. Problemas derivados de una delimitacion distinta de los beneficios empresariales entre

el Estado de la entidad no residente y el Estado de situacion del EP..........c.cccccovevvenivennnnnn, 41
2.5, CONCIUSIONES. ...vietieiieiieeie ettt ettt ettt sttt et e sb e e sae e sateeateeteesbeesneesneeeane 44
3. RELACION ENTRE LOS ARTICULOS 5 Y 7 MCOCDE: EL ESTABLECIMIENTO
PERMANENTE COMO NEXO FISCAL. .....oootiiieieieceeeeeetee ettt 46
4. LOS TRABAJOS DE LA SOCIEDAD DE NACIONES EN MATERIA DE
TRIBUTACION DEL ESTABLECIMIENTO PERMANENTE. ......c.coovviiiiieieeeeeseeerean. 51
4.1.  Los primeros trabajos de la Sociedad de Naciones (1920-1925). ......ccccevvevveevennnnne. 51
4.2.  Los borradores del Modelo de Convenio para evitar la doble imposicion internacional
(S R T SRS 52
4.3.  El Informe Mitchell B. Carroll (1933). ...ccoeeiiiiieieeeeeee e 55
4.4.  Los Modelos de Convenio de México y Londres (1943-1946).......c.cccceevvvevveerennnnne. 60
4.5. La disolucion de la Sociedad de Naciones, la constitucion de la OECE vy el paso a la
OCDE (1946-1961). ..eiitiiiieieeeeee ettt sttt et eaeeb e tesseaeneeneeneeneas 61
5. METODOS Y CRITERIOS DEL ARTICULO 7 MCOCDE 1977 PARA ATRIBUIR
INGRESOS Y GASTOS AL ESTABLECIMIENTO PERMANENTE........ccccoviriiieieienee 63
5.1.  Elarticulo 7 MCOCDE 1977, ..ottt 63
5.2. Rechazo del método indirecto por no ser el objeto de estudio. ........ccoveeeveeereecreenneennen. 65

5.3.  El método directo basado en el criterio de empresa separada y el estandar de plena
COMMPELEIICIA. 1...vvevreeereesreesteettestreeereeseesseesseessseesseesseesseessesssessseassessseesassssessseessesssessssesssenssessns 67



6. ANALISIS DE LOS BORRADORES E INFORMES PUBLICADOS POR LA OCDE AL
HILO DE SU HIPOTESIS DE TRABAJO Y SU INCLUSION EN LOS COMENTARIOS DEL

11 (00 O] B ] TSSO 72
6.1.  Etapa previa: Los Comentarios al MCOCDE 1977-1979. ......cccocevvevceecieceeieeeeen, 75
6.2.  Primera etapa: Informes elaborados entre 1994-2007 y su inclusién en los Comentarios
del articulo 7 MCOCDE 1977-2008. .......coiiieieieieeteeeee ettt 78

6.2.1.  El Informe predecesor al planteamiento de la Hipotesis de Trabajo de la OCDE
(1994 . e 80
6.2.2.  Borradores de la OCDE de Atribucion de Beneficios al Establecimiento
Permanente (2001-2007). ....ccverierirrieeieesieesieeseestesresreeseeseessaessaesssesssessseesseessessssessseanns 87
6.2.3.  Valoracion critica de las modificaciones en los Comentarios del articulo 7
MCOCDE 1994-2005. ....oiieieiieiieieeteeieeeste ettt st sbe b se s et e e ene s e 97
6.3.  Segunda etapa: El informe de la OCDE sobre atribucion de beneficios al EP 2008 y los
Comentarios introducidos en el articulo 7.2. MCOCDE 2008..........cccooceiirienenenieeeeeene 99
6.4. Tercera etapa: El Criterio Autorizado de la OCDE y la nueva version del articulo 7
MOCOCDE 207101 ...ttt sttt ettt s e eseesesbesteseneeneeneeneens 103
6.5, CONCIUSIONES. ...o.ueieiiieiieiieiie ettt ettt et e bt e st esateesbeeteesbeesseeeneeeneeeaee 105
7. CONCLUSIONES DEL PRIMER CAPITULO. ........coovviiviiieiieeeeeeeeeeeeeeeeeevnvs s 107

CAPITULO 2: ANALISIS COMPARADO DE LOS CRITERIOS RECTORES DEL
METODO DIRECTO EN LAS DISTINTAS VERSIONES DEL ARTiICULO 7 MCOCDE.

1. PLANTEAMIENTO DEL ESTUDIO COMPARADO ENTRE AMBAS VERSIONES DEL

ARTICULO 7 MCOCDE...........ouiiieoeeeeeeeeeeeeeeeeee e 119
2. EL METODO DIRECTO ESTABLECIDO EN EL ARTICULO 7.2 MCOCDE 2010 Y EL
CRITERIO AUTORIZADO DE LA OCDE. .....ccciiitiiiiiiiiniieiesenteeeiteteeetee e 121
2.1.  Primera fase del Criterio Autorizado de la OCDE. ..........cccccecerinininininiiciccennn 123
2.2.  Segunda fase del Criterio Autorizado de la OCDE. ..........cccccoiivininiiininiiicneneene, 126
2.3.  Primeros comentarios de la consonancia de la metodologia del Criterio Autorizado de
la OCDE con el articulo 7.2 MCOCDE 2010. ...cccccoertiiiininieniinieienieeieniestee e 127
3. SIMILITUDES Y DIFERENCIAS RESULTANTES DE LAS DISTINTAS VERSIONES
DEL ARTICULO 7 MCOCDE.........oomoueoeeeeeeeeeeeeeeee e 129

3.1. El problema derivado de la atribuciéon de ingresos y gastos asimétricos al
€Stablecimiento PETMANEIILE. ........c.eevieieertieriierteeteeteete e it et esteesateenbeenbeebeesseesseesneesnseenseens 129

3.1.1.  Lainclusion de los mecanismos propuestos en el articulo 7.3 MCOCDE 2010 no

SUPONE UNA NOVEAAA. ....vieiiiiieiiiiciieieeieeie ettt ere et e e steestresbeeabeesbeesbeesseesesessseesseesreens 132
3.2.  Los métodos estipulados en ambas versiones son diStintos. ..........ccccecverveeveerreernnns 135
3.2.1. El articulo 7 MCOCDE 2010 ha eliminado el método indirecto. ..................... 135
3.2.2. El articulo 7 MCOCDE 2010 establece un método directo distinto al de la version
)4 173 () P 139



4.  ANALISIS COMPARADO DEL METODO DIRECTO EN AMBAS VERSIONES DEL
ARTICULO 7 MCOCDE. ... oottt s s e e e s s e s eseses e e s e eseeeaeaeen 141

4.1.  El método directo queda condicionado por la finalidad del articulo 7 MCOCDE vy el
objetivo del establecimiento PErMANENLE. ........ceevvrerieerieerieerieesiesreereereesseesseessnesseeseesseens 141

4.2.  Los criterios rectores de la metodologia del método directo son distintos en ambas

versiones del articulo 7.2 MCOCDE..........cccooiiiiiiieieeeee et 142
4.2.1.  Diferencias juridicas entre el criterio de empresa separada y el criterio de empresa
INACPENAICIILE. ...e.vviieiieiieiieieeeete ettt et e s e et e e e e steesseessaessseasseesseeseesssesssensseesseens 143
4.2.2. Extension y alcance juridico de la ficcion absoluta contra la ficcion
SIS 1 10V U C: USSP 146

4.2.2.1. La ficcion queda condicionada por el objetivo del establecimiento
PEIMNANCILL. . 1..eveieeiiieeiiieetieeeieeeiteesteeeteeesateessteeensseesnseeesseessseeanseeesnseessnesnsseesnseeennseenns 146
4.2.2.2. La asimilacion del establecimiento permanente a una empresa independiente
o separada responde a una extension de la independencia restringida o absoluta,
TESPECTIVAIMEIILE. ....eeutieeiteeeteenieeieeteesttestteeateeateebe e s bt esteesutesateeaseanbeenseeseenseesaeesneesnseenseens 148

4.3. Conclusiones: Ambas ficciones conllevan implicaciones juridico-tributarias
AISHINTAS. ... ettt ettt et ettt ettt et a e b b et 153

5.  ANALISIS COMPARADO DE OPERACIONES INTERNAS Y TRANSACCIONES
TRANSNACIONALES DESDE LA PERSPECTIVA DE AMBAS FICCIONES DEL

ESTABLECIMIENTO PERMANENTE. ....c..ooiiiiiiiiiiireseeeee e 155
5.1.  Delimitaciéon de los dealings objeto de analisis y explicacion de la metodologia
APLICAAA. ..eeeiiietiet ettt ettt e b ettt e et e bt e bt e btesateenteenteen 159

5.1.1. 1° Tipo: Operaciones Internas casa central y establecimiento permanente. ...... 161
5.1.1.1. Prestacion de SETVICIOS. ......couereerierieieninieiereeese ettt 161
5.1.1.2. MaALEIIA PIIMA. ...vveiereereeriesiieereereereeseesseeseeeseseesseesseesseesseessseessesseesssessens 164
5.1.1.3. ACTIVO. 1ttt ettt eae 168
5.1.1.4. CaPItAL. . 172

5.1.2. 2° Tipo: Operaciones Internas establecimiento permanente que operd con casa

central — otro establecimiento permanente de la misma empresa. .........cceeververveeveenenns 176
5.1.2.1. La misma operacion interna deriva en resultados distintos. ...................... 176

5.1.3. 3° Tipo: Transacciones establecimiento permanente — empresa. ...................... 180
5.1.3.1. Venta o arrendamiento del producto final. ..........c.cccceevieeiiinciiecieceenieenen. 180
5.1.3.2. Prestacion de Un SEIVICIO. .....cc.uievieieeiieriieree ettt ettt 181

520 CONCIUSIONES. .....vuiiiiiriietirtetetet ettt sttt sttt ettt ettt st et be e 184

6. EL REGIMEN CONVENCIONAL DE ASIGNACION DE INGRESOS Y GASTOS AL

ESTABLECIMIENTO PERMANENTE: ;SISTEMA UNICO, DUAL O TRIPLE? .............. 186
6.1.  El método directo es un sistema dual. ..........coceeveririiininieniiniieeeeeeeee 186

6.2. (Implica una wvulneracion a los principios de capacidad econdémica y no
dISCIIMINACIONT. .....oiiiiiiiiiiiei ettt st 190

7. CONCLUSIONES DEL SEGUNDO CAPITULO. .......coevuerereeeereieeeeeeee e 194
3



CAPITULO 3: ANALISIS JURIDICO DE LA METODOLOGIA DEL CRITERIO
AUTORIZADO DE LA OCDE DESDE LA PERSPECTIVA DEL ARTICULO 7.2
MCOCDE 2010.

1. PLANTEAMIENTO DE LAS CUESTIONES AL HILO DE LA METODOLOGIA DEL
CRITERIO AUTORIZADO DE LA OCDE. .....ccccociiiiiiiiiieiiiicieeeeeet e 205

2. LAS FUNCIONES REALIZADAS POR EL ESTABLECIMIENTO PERMANENTE. 209

2.1.  Interpretacion del término “funciones” ante la ausencia de una definicion. ............. 209
2.2.  Las funciones humanas SUStANtiVas. ..........ceecueerieeriienienie et eiee e siee st 212
2.3.  Valoracion critica (negativa) de las funciones humanas sustantivas.............c.ccceee.. 215

2.3.1. Las funciones humanas sustantivas no abarcan las funciones de control.......... 223
2.4. Las funciones auxiliares o preparatorias también deben tenerse en cuenta. ............. 226

2.4.1.  Relacion de las funciones auxiliares y preparatorias con el articulo 5.4 MCOCDE

0L e 227

2.5, CONCIUSIONES. ..eeeeeeieeeeeeeee et e et e e et e e e e e s e e e eaereeeeessassraaeeeeeeessessaaaereeeeenas 230
3. LOS ACTIVOS UTILIZADOS POR EL ESTABLECIMIENTO PERMANENTE Y SUS
IMPLICACIONES FISCALES . ... .ot e e e e e e e e s ee e e seereeeeeeens 231

3.1. Interpretacion del término activo desde la perspectiva del articulo 7.2 MCOCDDE

3.2.  Consideraciones generales del Informe OCDE 2010 en materia de asignacion de activos
al EP. 235

3.2.1.  Distincion entre activos tangibles e intangibles propuesta en el Informe OCDE
2070 1 ettt h et a et a et n bttt n et ne e s et s et eseneas 235

3.2.2. El criterio de utilizacion estad en consonancia con el articulo 7.2 MCOCDE

3.2.2.1. El tratamiento del EP como propietario econémico o arrendatario no esta en
consonancia con el criterio de empresa independiente.............cocceeveereeneenienienieeenienns 240

3.3.  Analisis detallado de la metodologia del Criterio Autorizado OCDE para asignar los
activos al establecimiento PErMANENTE. ..........ceveerirriieerieerieeeee e ete e et eieesieesieesaeeeeeeneeens 241

3.4. Activos tangibles: Valoracion de los criterios propuestos en el Informe OCDE

7 U 244
3.5.  Activos Intangibles: Valoracion de los criterios propuestos en el Informe OCDE
2010, ..ttt ettt ettt ettt et et e et et et a et e beert e st e st e st e eseenbenteesaenseeseensenseensentes 247
3.5.1.  Activos intangibles comerciales 0 mercantiles...........ccoocvvevveeveereenvenneeineenneens 249
3.5.2.  Activos intangibles de comercializacion o de mercadotecnia.............ceevenienn. 252

3.6, CONCIUSIONES. ...eoueieieieeiieiete ettt ettt ettt ettt e e et et e steestese e st eneeseeeneeneas 253

4. IMPUTACION DE RIESGOS AL ESTABLECIMIENTO PERMANENTE.................. 256
4.1.  Indicacion explicita del articulo 7.2 MCOCDE 2010. .......ccceoievienieeieereereeieenen. 256
4.1.1.  Distincion entre riesgos operativos y financieros..........coovvevveeveecveeereecreenneenn. 258



4.2.  Critica a la metodologia del Criterio Autorizado de la OCDE en materia de asignacion

de T1ESZOS Al EP. ..ottt st sa e taesrbeenaeenraens 261
4.2.1. El riesgo no solo depende de las funciones humanas sustantivas. .................... 261
4.2.2. La asuncidn del riesgo es separable de las funciones...........ccccceveevieniieniiennicn. 263

4.3, CONCIUSIONES. ....eeieniiiieieieeieie sttt ettt sttt eat et sbe et e b et en e seeeaeenees 264
ASIGNACION DE CAPITAL AL ESTABLECIMIENTO PERMANENTE.................. 266

5.1.  Conceptualizacion del capital libre. ........cccovcvveevieciieiierieieciee e 266
5.1.1. El capital libre es innecesario e inadecuado. ...........cccueeeeieeeiieeiieecieecee e, 267
5.1.2.  El capital libre no esta en consonancia con la ficcion del EP. .......................... 268

5.2.  Problemas derivados de la diversidad de métodos propuestos en el Informe OCDE

2000 e 271
5.3.  Excepcidn en la asignacion del capital a los EPs de bancos. .........ccccceevvevienienenne 274
54, CONCIUSIONES. ..eevieieiietieiiesteetiete et ettt e te sttt e e see et e bt estenaeeaeenee st eneensesneensenseeneensens 276
6. ASUNCION DE LA APLICACION DE LAS DIRECTRICES DE PRECIOS DE
TRANSFERENCIA PARA VALORAR LAS OPERACIONES INTERNAS........ccceiirenn. 278
7. CONCLUSIONES DEL TERCER CAPITULO. .....c..cooiveeeeeeeeeeeeeeeeeeeeeeeeeee e 278
FINAL CONCLUSIONS.
BIBLIOGRAFIA.
ABREVIATURAS.






INTRODUCTION.






1. GENERAL APPROACH.

The allocation of income and expenses to the permanent establishment is one of the main
issues in the context of international taxation. The transition of domestic companies into
multinationals, as well as the phenomenon of economic globalization', have pushed the
expansion of business activities of a company beyond the borders of its State of residence.
Thus, the permanent establishment, as a link between the State of the source and business
profits to be attributed to that part of the company, allows the State where it is located to

subject them into taxation if it is contemplated by its internal and agreed rules.

The acceptance of this legal figure in international tax law has taken place for more than
a century. However, the imputation of business profits derived from their participation in
the economic life of a State entrails controversial relaties. The complexity of how the
source State is able to demand and claim taxation on the benefit derived from a settled,
stable and transcendent business activity in its territory does not result solely from the
difficulty of clarifying the assumptions in which the foreign entity is acting through a
permanent establishment, but also its substantive regime. That is, of the determination of

the income that the State of the source can subject to tax.

The topicality of this issue is due to a doubtful effectiveness of the international consensus
reached regarding the guiding criteria that governs the imputation of benefits to the said

legal institute.

Although this issue has been the object of study for decades by different International
Organizations, which have published many documents and have put forward a plethora
of proposals, the internal regulations of the States have not reached a harmonized practice.
There are differneces in the Model Conventions and their different versions, and this leads

to a number economic, legal and tax problems.

The first works of the League of Nations already included the legal-tax treatment of the
attribution of business benefits to the permanent establishment. From 1920 to 1936, the

League of Nations tried to establish the principles that govern the determination of

Y OECD 2013 Action Plan on Base Erosion and Profit Shifting, p.7.
The official document can be found at the following link:
https://www.oecd.org/ctp/BEPSActionPlan.pdf



https://www.oecd.org/ctp/BEPSActionPlan.pdf

business profits that a company resident in one State obtains through its permanent

establishment in another State.

After preparing a cluster of reports within the League of Nations, the separate accounting
method was consolidated in line with the theory of separate companies, as the main
alternative to determine the benefits corresponding to the permanent establishment that

the State where located could subject to tax.

This method started from the assumption of a separate character from the permanent
establishment that was the essential element of this methodology, and used accounting or
annual accounts as if they were an autonomous and individualized entity from the rest of

the business unit to which they legally belong.

Finally, the Reports published by M.B.Carroll® consolidated this method using the Arm's
Length Standard (hereinafter, ALS), which entailed the independence clause to assess the
dealings carried out between parts of the same company as if they had been made between

independent parties.

Notwithstanding, taking into account the legal nature of the permanent establishment,
these reports viewed at the possibility of understanding the company as a single entity,
taking into account the tax on the part of the total net income of the company (in
accordance with the law of the country that applies the tax) related to the relative
economic importance of the local establishment. Although the fractional apportionment
method, based on a series of distribution factors or coefficients (assets, gross income,
number of workers, among others), should only be applied with residual or alternative

and exceptional character.

In any case, these first works already showed the existence of different alternatives to
achieve the same objective. It was forged thus, a scenario that with the step of the time

not only would be varying but that every time was more heterogeneous.

Years later, the OECD? drafted its first Model Convention setting aside Article 7 to the

distribution of taxation rights and legal-tax treatment of business profits. Its wording

2 The drafts and reports of the League of Nations are cited in the first chapter of this paper.
The source for obtaining the documents of the League of Nations has been the web: “History of Tax
Treaties” www.taxtreaties.org

3 For more information on the Organization for Economic Cooperation and Development
http://www.oecd.org/
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coincides with that of the later UN Model Convention?, remained virtually unchanged
until the updated 2010 OECD Model Convention, with the exception of a few minor
changes in the 1977 OECDMC.

Following the line of work of the League of Nations, article 7, under the concept "business
benefits", conditioned the submission to taxation of the non-resident entity to the fact that
the business activities exceeded the minimum threshold required to prove the constitution

of the permanent establishment.

Methodologically, the lack of an international agreement is evidenced by the different
alternatives that it contemplates to determine the business profits or losses attributable to
the permanent establishment. Alternatives that have led to a division in international

doctrine regarding the adequacy and viability of both methods®.

On the one hand, the second section introduces the separate accounting method in
accordance with the criterion of a separate company. For the most part, it transposed the
criteria governing the taxation of the permanent establishment proposed by the League of
Nations, in such a way that it accepted the theories that up to them were dealing with this
practice but restricted the proposed approach; that, while the PE was conceived under the
theory of the separate company whose consequence reflected the accounting method, the

Arm's Length Standard did not extend beyond the valuation of dealings.

On the other hand, the fourth section, looks at the method of distribution of benefits. An
approach that takes as reference the true legal nature of the permanent establishment and
is based on the unitary consideration of the company for the attribution and distribution
of its returns. Thus, the profits or patrimonial losses that derive from the actions carried

out by each of the parties had a direct impact on the rest of the company.

However, the OECD considered that the fact that this wording of Article 7 OECDMC

offered different methods and interpretations of the precept to determine the business

4 United Nations Model Convention on double taxation between developed and developing countries, can
be obtained at the following link:

http://www.un.org/esa/ffd/documents/UN_Model 2011_UpdateSp.pdf

SPart of the international tax doctrine that defends the indirect method, among others: KOBETSKY (2011).
KOBETSKY (2006). AVI-YONAH (2007). CLAUSING, y AVI-YOHAN (2008).

On the contrary, among others: VANN (2006). COTTANI (2016).
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benefits attributable to the permanent establishment, posed an uncertainty for the both the

taxpayer and the tax administrations.

Therefore, in order to achieve an international criterion in this matter, the OECD
developed in 1994° and, above all, during the years 2001 to 20107, a set of reports on the

attribution of benefits to the permanent establishment.

These reports were prepared in accordance with the Working Hypothesis proposed by
this Organization, whose objective was to examine to what extent the scope and extension
of the PE as a hypothetically distinct and separate company reached and how the OECD
Transfer Pricing Guidelines could be applied by analogy to attribute the benefits to the
PE in line with the Arm's Length Standard®.

The final result was the writing of a new version of article 7 that was incorporated in the
update of the 2010 OECDMC °. In its second section, the methodology proposed by this
International Organization, entittled Authorized OECD Approach, developed 2010
OECD in the Report on Attribution of Profits to PE.

The confluence of the different versions entails the need to analyze both redactions from
a comparative point of view. Well, the new version has not only rejected the indirect
method, but in relation to the direct method, no longer part of the fictitious assumption of
the permanent establishment assimilated to a separate company, but, in line with the Work
Hypothesis proposed by The OECD, as previously stated, assumes a fiction in which this

part of the company is considered as an independent company.

If so, the differences between both versions of the direct method would imply that, far
from the initial OECD aims, this last version of article 7 OECDMC did not imply an
improvement or qualification of the previous one, but on the contrary, it would provoke
an greater complexity and confusion regarding the imputation of business benefits to the

permanent establishment. In this case, it would result in a scenario characterized by the

6 OECD 1994, Model Tax Convention: Attribution of Profits to PE, Issues in International Taxation:
No.5.

TOECD 2010 Report on Attribution of Profits to Permanent Establishments.

8 OECD 2001 Discussion Draft on the Attribution of Profits to Permanent Establishment.
® OECD 2010 Model Tax Convention.
The official document can be found at the following link:

http://www.oecd-
ilibrary.org/docserver/download/2310084e.pdf?expires=1480441938&id=id&accname=ocid177128&che

cksum=453C830B7216D83F6A11B50607527415
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existence of a dual approach to allocate the profits or losses to the permanent
establishment, characterized by a direct method composed of two modalities, depending
on whether the double tax convention signed between two States follows the version of
article 7 MCODE 1977 until the 2010 OECDMC , or if it is governed by article 7 2010
OECDMC and later.

In sum, the scenario is even more confusing in view of the fact that it involves assessing
whether the methodology on the Authorized OECD Approach, proposed in the Report on
attribution of profts to the permanent establishment, is, or is not, in keeping with the
interpretation that is infers from the diction of article 7.2 2010 OECDMC . Well, in no
case, soft law documents imply an extension of the meaning of the legal precept or an

introduction of new concepts.

However, this general approach contextualizes and gives meaning to the object of study

of this work.

2. PURPOSE OF THE STUDY.

My hypothesis tries to show that, from the perspective of the direct method, the fiction
that assimilates the permanent establishment to a separate company and the fiction that
this legal institute considers as an independent company are not synonymous, and this
has a direct impact on income and expenses attributed to this part of the company, and

therefore in its business profits and losses.

My hypothesis tries to show that the fiction that assimilates the permanent establishment
to an independent company is not in accordance with the purpose of article 7 OECD and
the objective of this legal institute. In addition, the methodology proposed in accordance
with the so-called Authorized OECD Approach is neither in keeping with this fiction nor

with the wording and interpretation that is inferred from the latest version of this precept.

However, my hypothesis tries to demonstrate that the assumption of a fiction with respect
to the permanent establishment must be limited to the term of separate company, since
the term independent company is another different fiction that is not in accordance with
the interpretation that is inferred from the diction of the Article 7 OECDMC and the
purpose of the PE.
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To verify the concurrence of my hypothesis, this paper studies the conventional legal-tax
regime of imputation of profit and business losses to the permanent establishment
stipulated in the direct method of the different versions of article 7 OECD. Analyze their
similarities and differences with the intention to show the equivalence or distinction of
them to assess the adequacy and viability of each of them. For this, this analysis also
judges the consonance of the interpretation that is inferred from each of these precepts
with the Commentaries of the OECD Model Convention and other soft law documents of

the OECD.

It is advisable to make some clarifications of a purely formal nature. This work makes
successive references to the different versions of Article 7 of the OECD Model
Convention. In order to simplify and not explain in each and every one of the references
that the previous version of the article is presented from the OECDMC 1977 to the 2010
OECDMC , the work refers to "article 7 1977 OECD". Similarly, when the work refers
to the new wording of article 7, present from the 2010 OECDMC to the present, the work
refers to "article 7 2010 OECD".

This general ide, gives meaning to the approach of my hypothesis. The confluence of
multiple methods and modalities on how to determine the business profits or losses
attributable to the permanent establishment, which are the product of a failed process that
tried to make the last one happen completely and definitively to the previous ones, have

caused a scenario opposed to any uniformity or homogenization.

Far clarifying, qualifying or improving it, this practice is increasingly complex and
confusing, and therefore, implies greater uncertainty for both the taxpayer and the tax

administrations of the States.

From the perspective of the direct method, the alternatives and choosing one modality
over another to determine the business profits or losses attributable to the permanent
establishment derives in a dual approach. This, characterized by the possibility that
divergent results are achieved in the face of identical situations, far from assuming a
scenario with a consensus approach at international level, entails a heterogeneous practice

that generates conflicts of economic and legal-tax nature.

In addition to the Commentaries of the Model Conventions, the multiple soft law

documents, prepared by the OECD, makes way to an interpretation of the wording of the
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precept, and develop a methodology for each of the methods whose application is, at least,

questionable.

Therefore, in accordance with my hypothesis, composed of other questions of various
kinds, this work tries to clarify the adequacy and viability of the criteria established in the
different versions of the direct method to assign the income and expenses to the

permanent establishment.

In accordance with the objective that constitutes the rationale of the permanent
establishment and the purpose of article 7 OECD, this thesis analyzes in detail the
different versions of the method and assesses its adequacy and viability from a legal-tax

perspective.

However, by way of a conclusion, it proposes a set of general considerations derived from
the study with the intention of establishing an international consensus regarding the
conventional legal-tax regime of imputation of profits or business losses to the permanent

establishment.

The conclusions do not accept the proposal of any method and methodology to assign the
income and expenses to the permanent establishment, but, according to the objective of
this legal institute and the purpose of article 7 of the Model Convention, the fictions

characteristic of the direct method remain delimited and restricted.

According to the explanations related to the object of study, this work is concerned with
studying, reasoning and responding to the questions that arise along the lines of my
hypothesis. So, in order not to deviate from the purpose of the investigation, we consider
it convenient to restrict the subject of study. From the perspective of the negative

delimitation, below we reason why certain concepts are not treated in detail in this work.

First, the proposed research is carried out from the perspective of the articles of the OECD
Model Convention, taking into account its Commentaries and its different versions. Any
reference to an agreement to avoid international double taxation signed between two
Contracting States is understood as if it presented a wording of its articles identical to that

of'the OECD Model Convention, regardless of whether we refer to one version or another.

Second, the investigation is based on a double assumption. On the one hand, it assumes
the appropriate application of the Arm's Length Standard to assess the dealings carried

out between the permanent establishment and another part of the company. On the other
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hand, it accepts that the so-called OECD Transfer Pricing Guidelines reflect the at Arm's
Length Standard and establish a set of applicable guidelines to corroborate the satisfactory

application of the Arm's Length Standard.

Third, in the view of the problems detected that make up the approach that gives meaning
to this study, my hypothesis is formulated according to a general concept of the permanent
establishment, and not based on a specific character or typology of it. The research
approach does not require the study of a specific type of permanent establishment to argue

legally and try to prove my hypothesis.

3. METHOD OF THE STUDY AND SOURCES.

The method used in this work is conditioned by the hypothesis and perspective from
which the object of the study has been addressed. The work is reserved to the scope of

the double tax conventions, and therefore, is part of international tax law.

At a normative level, this study is limited to conventional regulations, for this, part of the
assumption that the articles of the double tax conventions, signed between jurisdictions,

is identical to the OECDMC, regardless of the version to which it refers.

The soft law documents also represent an important weight in this work. Its contents are
questioned from the perspective of a legal interpretation that arise from an applicable
standard, in order to analyze whether its content is, or not, in line with it and assess the

capacity of its proposals from the point of view legal.

When it comes to soft law, we talk about the Commentaries to the OECDMC, the Reports
of the OECD about attribution of benefits to the permanent establishment and some of

the reports that result from the Action Plan on BEPS.

In addition to these primary sources used in the elaboration of this thesis, we must also
include the case law of both Spanish and foreign Courts, including the Cases of the Court
of Justice of the European Union. This work did not select a group of countries but, rather,
the judgments have been included in order to refer to the issues that are of interest here.

In this sense also refers to the Spanish and foreign administrative doctrine.

The development of this thesis has also required the use of materials from secondary

sources. The analysis of the scientific works produced by the Spanish and international
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doctrine has been a fundamental element for the construction of this investigation. Study
and analysis of a multitude of scientific works whose date of elaboration is comprised in
a period of time of more than a century has been an essential pillar for the development
of this research work. Likewise, newsletters of international firms foucsed on tax law and

official documents of supranational organizations have also been useful.

In the work of compiling this bibliographical collection, which we expose in detail in the
section “Bibliography", it has been essential to use the resources provided by Institutions,
R & D Centers and Universities in which I have worked and have carried during research
stays in, namely, the Legal Research Institute of the National Autonomous University of
Mexico (Mexico City, Mexico), the Institute of Fiscal Studies (Madrid, Spain), the
International Bureau of Tax Documentation (Amsterdam, The Netherlands), the
University of Valencia (Valencia, Spain) and the Carlos III University of Madrid (Madrid,
Spain).

Finally, with regard to the way of citation, this thesis has used the Harvard-APA model.
The citation of the doctrinal works in a footnote refers to the author's surname and the
year of the work, in addition to the page number relevant to the effect. The reader also
has a bibliographic list at the end of the work in which you can find the reference of the

complete work.

Citations of jurisprudence in footnotes are carried out by indicating the name of the party
litigating in front of the administration, the name of the Court, if appropriate in
parentheses its translation into Spanish, the name of the country of the Court and the year

of the decision.

4. STRUCTURE OF THE STUDY.

In accordance with the delimitation of the object of study, the structure of this work is

divied in three parts.

The first part justifies this work by exposing the problems that characterize the
conventional tax-legal regime of the allocation of income and expenses to the permanent

establishment.

As a result of the rule of distribution of the taxation right over business benefits stipulated
in the first section of article 7 of the Model Convention, it analyzes the normative
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relationship between the concept of permanent establishment, regulated in article 5
OECDMC, and the stipulated methods in article 7 OECDMC so that the State of the
resident of the entity and the State where said part of the company is located determine

the business profits or losses attributable to it.

After the assumption of a concept of permanent establishment, from the perspective of
the distribution of the tax authority, it concludes that in view of the need to attribute
returns to it, it is preferable, as indicated by the OECD, to conceptualize the permanent
establishment as a functionally separate entity, instead of adopting the relevant economic
activity approach. In this sense, it also concludes against the opinion of the UN, denying
the force-of-attraction clause due to the necessary economic linkage that must exist

between said legal institute and the assigned business income.

The distribution clause of the tax authority gives meaning to the legal figure of the
permanent establishment but does not stipulate the methods that quantify the business
profits or losses of the same. To this end, the study goes back to the work of the League
of Nations and, in response to this historical reference, demonstrates the residual or
alternative nature of the indirect method, over the direct method. In reference to these
first works, it addresses the separate accounting method, based on the separate company
theory and the Arm's Length Standard, which were subsequently consolidated in the
OECD and UN Model Conventions.

After explaining that the object of study is not about the indirect method or the distribution
of benefits, this part of the work focuses on analyzing the governing criteria that governs
the allocation of income and expenses of the direct method, stipulated in the second and

third sections of Article 7 of the OECDMC 1977.

Readings on this methodology analyze two fictions, the first being the assimilation of the
permanent establishment to a separate company, and the second the application of the
approach of full competence in the valuation of dealings between the permanent

establishment and other parts of the company.

This part of the work exposes the first conclusions on the legal-tax implications derived
from both fictions, although it is in the next chapter that the similarities and differences
between both versions of Article 7 of the Model are analyzed in detail, under a

comparative analysis of conventions.
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However, taking into account that the previous version of the precept was present from
the first OECD Model Convention until its update in 2010, these first observations are
necessary to assess whether the content of the OECD Reports on attribution of profits to
the PE that were developed successively, is or is not in consonance with the interpretation

that is inferred from the precept in question.

In 1994, the OECD produced its first report on attribution of profits to the permanent
establishment, and its conclusions were introduced in the framework of the Commentaries
to the OECD Model Convention. Years later, in the period between 2001 and 2010, the
OECD followed the same practice, until it finally concluded proposing the so-called
Authorized OECD Approach, which led to a new draft a new version of article 7 in the
2010 OECDMC .

This part of the study, divided into four stages, concludes that the content of these non-
binding documents is not consistent with the interpretation that is inferred from the
wording of the previous version of article 7.2 OECDMC, governed by the separate
accounting method and the criteria of the separate company and the Arm's Length
Standard. It shows that these reports imply an interpretation of the precept agreed upon
by assuming an accumulation of fictions that do not emanate from the meaning of the
same. It does not accept the overreaching of the terms that coin the fiction of the
permanent establishment and shows that it increases the problems in this matter.
Therefore, it exposes the problem involved in hardering soft law and the need to limit

itself to the legal interpretations that derive from the norm.

The second part of this research work consists of a comparative study between both
articles of article 7 of the OECD Model Convention. The purpose is to try to show that
the similarities and differences between both versions, and above all, try to expose that
the new version of the direct method, stipulated in the second section of that precept,

implies a new approach of imputation of business returns to the permanent establishment.

From a general analysis of both versions reveals the rejection of the indirect method by
the last draft. This novelty seems to be aligned with the purpose that motivates the
working hypothesis of the OECD, but the fact is that the attempt of this Organization to
reach an international consensus in this practice has been frustrated, and this is
demonstrated in view of the new version of the direct method, which despite being the

same method is a new modality.
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The methodology of the so-called Authorized OECD Approach, developed in the 2010
OECD Report on attribution of profts to the permanent establishment, also rests on the
assumption of two fictions. In line with this report, the Commentaries of article 7.2 2010
OECDMC incorporate the process that composes these two fictions, however this part
concludes that these should not be taken into account insofar as they overflow the

meaning of the precept from the legal perspective.

Although, the detailed analysis of the relationship between the writing of the article and

the content of soft law documents is reserved to the next chapter.

Regarding the comparative analysis of both direct method writing, this part of the work
assesses the adequacy and viability of each of the modalities. Bearing in mind that the
purpose of article 7 OECDMC is to distribute the taxation right between the State of
residence of the entity and the State where the permanent establishment is located,

establishes a set of guidelines to assign income and expenses to that part of the company.

Under these premises, distinguishes the fiction stipulated by the version of the 1977
OECDMC that assimilates the permanent establishment to a separate and separate
company and the version of the 2010 OECDMC that considers that this part of the

company should be assimilated to an independent company.

From a theoretical perspective, it tries to demonstrate that the context of the permanent
establishment considered as a separate company implies an independence restricted to the
tax sphere, while the fiction that assimilates the PE as an independent company is of an

absolute nature and implies an absolute extension.

Thus, it concludes that in the context of the first fiction the internal relations between two
parts of the company are distinguished, which must be valued at cost prices, of the
dealings, which are valued at Arm's Length prices. While the second fiction any
relationship between the PE and another part of the company should be considered as an

dealing whose valuation must meet the Arm's Length Standard.

From the practical point of view, it tries to show that these distinctions have a direct
impact on the determination of the business profits or losses of the permanent
establishment. This is justified through an analysis of dealings and transnational
transactions. It shows that while under the PE's fiction as a separate company only the

functions performed by the PE are rewarded at Arm's Length prices, the fiction derived
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from assimilating the PE to an independent company implies the creation of new and
successive fictions that assimilate said part of the company as lessor and lessee or seller
and buyer of assets, or even as a lender and borrower of economic funds, and all of them

must be valued in compliance with the Arm's Length Standard.

On a uniform basis, this analysis of dealings and transnational transactions has followed

the following system of graphic representation:
Head Office of a Permanent Establishment.
Permanent Establishment assimilated to a different and separate company.
Permanent Establishment assimilated to a different and independent company.
Company resident in a State.
_D Delivery of a good or service provision.
m Payment for the delivery of a good or provision of service.

This part of the work, concludes by exposing the multiple problems that arise from the
fact that in the same operation or scenario the final result is divergent in attention to the
fiction assumed with respect to the permanent establishment. He concludes that, far from
the harmonizing intention that justified the OECD Working Hypothesis, the Authorized
OECD Approach has provided a new modality to determine the business profits or losses

of the permanent establishment.

Taking into account the ideas and arguments that justify the answers to the questions
addressed so far, the third chapter of this study deals with the Authorized OECD
Approach proposed by the International Organization and the wording of Article 7 of the
Model Convention 2010. This part analyzes and assesses the adequacy and feasibility of
the methodology proposed in the OECD Report on attribution of profts to the permanent
establishment with respect to the interpretation that is inferred from the direct method

stipulated in article 7.2 2010 OECDMC .

In addition to the above considerations regarding the process based on two fictions, this
part of the work assumes the second phase of the same regarding the application of the
criterion at Arm's Length in the assessment of dealings, and focuses on assessing whether

the functional analysis and factual proposed by the OECD is, or not, applicable from the
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perspective of the wording of article 7.2 2010 OECDMC , and whether it is consistent, or

not, with the extension of the permanent establishment that implies the assumed fiction.

The functional and factual analysis proposed by the OECD takes as a reference element
the so-called substantive human functions, which respond to functions of a certain nature
and do not take into account all the functions performed by the permanent establishment,

even though the The wording of the precept refers to the << ... functions developed...>>.

This first consideration allows us to conclude that the approach adopted by the OECD is
arbitrary and / or agreed, or at least, is not in keeping with the meaning that emanates

from the assumed fiction with respect to that part of the company.

In line with the functions of this kind, the OECD methodology stipulates the need to take
into account the assets used by the OECD, and omitting completely the legal-tax nature
of the PE and the objective of this legal figure is to assimilate it. to an independent
company. However, this chapter concludes that, in addition to the fact that the wording
of the precept refers to << ... assets used ... >>, this proposal is not in line with the criterion
of an independent company because it is not capable of stipulating a mechanism for cover
the different alternatives, and also creates new fictitious scenarios exceeding the purpose
of article 7 OECDMC that is limited to the tax area, and in no case expands to the legal

context.

It also analyzes the risks assumed by the PE and concludes that according to the wording
of the article in question, << ... assumed risks ... >>, the methodology proposed by the
OECD is inaccurate because these functions are not the only ones that assume risks and,

in addition, these can even be disconnected from the function.

This chapter concludes by stating that the aforementioned non-binding document is
exceeded by requiring the allocation of free capital in favor of the permanent

establishment.

It explains that this element is not inferred from the legal interpretation of the precept and
that the purpose of the permanent establishment, restricted to the tax area, does not require
this element. In addition, it explains that this concept is unknown to the legal field and
that, in any case, from the fiction of absolute independence in any case the capital would

be considered as a free.
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CAPITULO 1

ANALISIS DE LA HIPOTESIS DE TRABAJO DE LA
OCDE DESDE LA PERSPECTIVA DE LA REDACCION
DEL ARTICULO 7 MCOCDE 1977.
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1.EL PROBLEMA DE LA ATRIBUCION DE
BENEFICIOS EMPRESARIALES AL
ESTABLECIMIENTO PERMANENTE.

Cada vez son mas las empresas de orden doméstico que se convierten en
multinacionales'” mediante la expansion de su negocio y el desarrollo de sus actividades

empresariales en el extranjero'!.

La realizacion de estas operaciones internacionales se llevan a cabo de dos modos: como
un negocio directo —direct business—, cuando las actividades no implican un alto de grado
de conexion con el Estado de la fuente, por ello no tiene derecho a gravar los beneficios'?;
o mediante una inversion directa de actividades —direct business activities—, cuando la
empresa constituye en dicho Estado una entidad filial o subsidiaria'®, o existe un nexo

con el territorio de la inversion'* que da lugar a un establecimiento permanente (en

adelante, EP).

Ambas figuras legales, son formas juridicas diferentes al servicio y eleccion de las
empresas multinacionales'> que permiten que una entidad pueda invertir en otra
jurisdiccion'®, pero no por ello deben ser equiparadas'’. La entidad subsidiaria es una

persona juridica distinta e independiente, mientras que el establecimiento permanente

YoECD 2013 Addressing Base Erosion and Profit Shifting. OECD 2013 Action Plan on Base Erosion and
Profit Shifting.

' LEVOUCHKINA (2003), p.15.

12 SASSEVILLE; VANN (2014), p.3. Contra BRAUNER (2015a).

13 VANN (2010a), p.316.

4 SKAAR (1991), p.539. ENDRES; SPENGEL (2015), p.281; SASSEVILLE; VANN (2014), p.3.

15 En el contexto de la Unién Europea y las Libertades Fundamentales el profesor SHON (2001), pp. 339-
364 expone detalladamente y con un muy alto nivel técnico la evolucion de la libertad de establecimiento
en el contexto de las inversiones transfronterizas en la Union Europea. El autor comienza analizando el
Caso Avoir Fiscal, asunto 270/83, del Tribunal de Justicia de la Union Europea, discusion respecto a la
libertad de eleccion de forma de establecimiento en las operaciones transfronterizas. A este le siguieron
otros Casos entre los que se destaca: caso Saint Gobain, asunto C-307/97 TIUE, caso Commerzbank, asunto
C-330/91 TIUE; Futura Participations Singer, asunto C-250/95 TJUE; The Royal Bank of Scotland asunto
C-311/97 TJUE, entre muchos otros.

16 SKAAR (1991), p.539.
7 BURGERS (2009), pp.51-76; YONG, S.Y. (2012), p.424.
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forma parte integrante del inversor extranjero'®. La distincion entre la figura del EP y la
entidad subsidiaria o filial resulta evidente!®, de modo que es coherente que la atribucién
de beneficios a estas figuras legales no asume un tratamiento neutro?’. Ambos figuras no
son sindnimos, por lo que, no es de extranar que incluso ante situaciones similares sus

resultados sean distintos?!.

El establecimiento permanente, con mas de un siglo de historia®, es uno de los elementos

relevantes, en los convenios para evitar la doble imposicion, para demostrar la presencia

de una empresa en la vida econdmica de un Estado®*. Sin embargo, este instituto juridico

presenta un problema doble; primero, su constitucion estd a expensas de que la empresa

no residente, que realiza negocios en otro territorio, supere el umbral minimo establecido
. . 24 . . .

por la norma convenida e interna””. Segundo, hay que atribuirle los ingresos y gastos que

constituyen su base imponible.

8 WALTRICH, A (2016), p.1.

19 En relacién a la diferencia entre la empresa subsidiaria o filial y el establecimiento permanente, sin querer
analizar al detalle este punto a fin de no extralimitarnos en el objeto de este apartado simplemente llamamos
la atencion al debate que ha surgido respecto a la consideracion de entidades filiales como establecimientos
permanentes. Esta polémica residente en las Administraciones tributarias de los Estados y elevadas al nivel
de los Tribunales ha suscito mucha polémica tanto en el d&mbito nacional como internacional de la
jurisprudencia y la doctrina. Desde la perspectiva administrativa y jurisprudencial nacional destacamos,
entre otros: SAN 9 febero 2011, caso Borax (2011, Audiencia Nacional), Espafia); STS 12 marzo 2012 caso
Roche Vitamins Europe (2012, Tribunal Supremo, Espafia); TEAC 15 marzo 2012, caso Dell (2012,
Tribunal Econdmico Administrativo Central, Espaiia).

Desde el punto de vista de la practica administrativa y jurisprudencia internacional destacamos: Zimmer
(2010, Tribunal Supremo, Francia); Dell Noruega (2012, Tribunal Supremo, Noruega); Boston Scientific
(2012, Tribunal supremo, Italia).

Asimismo, varios son los autores que ha escrito sobre este debate, y los problemas que suscita, algunos de
los autores de la doctrina espafiola son: GARCIA PRATS (1996); MARTIN JIMENEZ (2016), pp.458-
473; CARMONA FERNANDEZ (2012), pp.39-57. Entre los autores de la doctrina internacional estan:
SCHOUERI (2011), pp.69-74; LE GALL (2007), pp.179-213.

20 BURGERS (2009), p. 72.

21 YUAN YONG (2012), p. 424. MALHERBE; DAENEN (2010), p.361.

22 CARMONA FERNANDEZ (2013), p.1; SERRANO ANTON (2010a), p.181; SKAAR (1991), p.72.
23 ARNOLD (2014), p.3. CALDERON CARRERO (2015), p.139. VOGEL (2012), p.363

2 BETTEN; NAOU (2016), p.43. SCHOUERI; GUNTHER (2011), p.74 analizan 4 casos: Société Zimmer
Limited v. Ministre de I'Economie, des Finances et de lIndustrie (2010, Tribunal Supremo, Francia); Roll
Royce Plc v. Deputy Director of Income Tax (2007, Tribunal de Apelacion de Delhi, India); Philp Morris
(2002, Tribunal Supremo, India); InverWorld Inc et. Al. v. Commissioner, T.C. (1997, Tribunal Fiscal,
Estados Unidos).
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En el plano internacional, ambas cuestiones no s6lo han sido objeto de resoluciones de
las Administraciones tributarias’® y sentencias de los Tribunales®®, sino también de
elaboracion de informes por parte de Organizaciones Internacionales?’, es especial, la
Organizacién para la Cooperacion y Desarrollo Econdémico (en adelante, OCDE),
también conocida por su término en inglés Organization for Economic Co-operation and
Development (en adelante, OECD) El problema no queda restringido a la delimitacion de
los supuestos en los que la entidad extranjera esta actuando a través de un establecimiento
permanente®® sino también se extiende a su régimen sustantivo, esto es la determinacion

de la renta que el Estado de la fuente puede someter a tributacion®.

Sin perjuicio de las controversias que suscita la superacion del umbral minimo para
acreditar la presencia de un EP, este trabajo asume como punto de partida la existencia
de un establecimiento permanente derivado del conjunto de circunstancias que denotan

130

la presencia de una actividad sustancial®”, y se centra en el estudio de las reglas de

atribucion de beneficios o pérdidas empresariales®!.

El problema se suscita como consecuencia de la ausencia de pautas especificas de caracter
vinculante, y que ha derivado en la elaboracion de numerosos documentos de caracter
soft law*’. En ocasiones, estos documentos proponen interpretaciones de la norma
basadas en un conjunto de conceptos de dificil entendimiento y aplicacion desde la

perspectiva juridica, o incluso directamente no se infieren de la diccion del precepto. Ello

25 Consultas DGT: V2191-08 y V2192-08 (20 de noviembre de 2008); V1305-09 (3 de junio de 2009);
V2454-12 y V2457-12 (17 de noviembre de 2012).

26 Sentencias de Tribunales Espafioles: STS 12 enero 2012, caso Roche Vitamins Europe LTD (2012,
Sentencia Tribunal Supremo, Espafia); SAN 20 mayo 2010, caso M-Real (2010, Sentencia Audiencia
Nacional, Espafa); STS 20 junio 2016, caso Dell Espaiia (2016, Sentencia Tribunal Supremo, Espafia);
STS 18 junio 2014, caso Borax Europe (2014, Sentencia Tribunal Supremo, Espaifia). Sentencias de
Tribunales extranjeros son: Francia: Société Zimmer Limited v. Ministre de | "Economie, des Finances et de
lindustrie (2010, Tribunal Supremo, Francia); Dell Noruega (2011, Tribunal Supremo, Noruega); Boston
Scientific (2012, Sentencia Tribunal Supremo, Italia).

27 DE GOEDE; KAUR; KOSTER, B (2012), p.313.

8 SCHOUERI; GUNTHER (2011), p.69.

29 CALDERON CARRERO (2015), p.139.

39 CARMONA FERNANDEZ (2012), p.40.

31 GARCIA-OLIAS JIMENEZ (2011), p.232.

32 MAZUELOS BELLIDO (2004), p.1. ZORNOZA PEREZ (2011), p3. GARCIA PRATS (2009), p.30 y
p.35. DELGADO PACHECO (2010), pp. 420-ss. ALARCON GARCIA (2010), p.278. SERRANO
ANTON (2010c), p.300. SERRANO ANTON (2011). Parcialmente en contra VOGEL; PROKISCH
(1993,) p.64. SARMIENTO (2006), p.224.
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ha provocado que la aplicacion correcta de las reglas para calcular los beneficios y
pérdidas empresariales del EP sea compleja e incierta para el contribuyente y las

Administraciones tributarias de las diversas jurisdicciones.

Este capitulo defiende la idea de que la brevedad de la norma tributaria convencional no
es una razon para aceptar cualquier interpretacion propuesta por los Comentarios de los
Modelos de Convenio (en adelante, MC) u otros textos no vinculantes®>. El objeto de
estudio de esta parte del trabajo se contextualiza en el Modelo de Convenio de la OCDE
(en adelante, MCOCDE). En concreto, se basa en la redaccion del articulo 7 (en adelante,
art.7) que permanecid practicamente inalterada desde el de MCOCDE 1977 hasta el
MCOCDE 2010 (en adelante, MCOCDE 1977). Ello significa que el MCOCDE 2010
introdujo una nueva redaccion de dicho precepto. Esta fue la segunda y tltima version

del art.7 MCOCDE.

El primer apartado de este art.7 MCOCDE 1977, establece un reparto de la potestad
tributaria de los beneficios empresariales. Este articulo, corolario del art.5 MCOCDE?*,
habilita al Estado donde se localiza el EP a someter a tributacion los beneficios atribuidos

al mismo®>, como si fuese una empresa doméstica a efectos fiscales>®.

El derecho del Estado de la fuente a gravar los beneficios atribuidos al establecimiento
permanente dota de sentido a esta figura juridica’’, que actiia como nexo de unién entre
esta jurisdiccion y los beneficios empresariales que son atribuibles a dicha parte de la
empresa®®. Asi, la determinacion de los ingresos y gastos imputables al EP es una cuestion
que repercute sobre ambas jurisdicciones, aunque de forma distinta: el Estado de la

residencia de la entidad y el Estado de la fuente donde se localiza el EP.

La determinacion de los beneficios o pérdidas empresariales del EP es una cuestion
compleja®®. Este problema, de indole juridico-tributario, no sélo reside en la existencia de

distintos métodos para determinar los beneficios o pérdidas empresariales atribuibles al

33 FALCON Y TELLA; PULIDO GUERRA (2010), p.20. PIJL (2006b), p.219.
34 VOGEL (2012), p.360. CALDERON CARRERO (2015), p.139.

35 LANG (2002), p.17.

36 SOKOLOV (2011), p.5. Contra VOGEL (2012), p.360.

37 REIMER (2015a), p.330.

38 REIMER (2015b), p.501.

3% BENNET; RUSSO (2007), p.279. IFA (2006).
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EP, sino también en la falta de una interpretacion unanime de los criterios que rigen cada

uno de los métodos.

En este sentido, este capitulo toma como punto de partida el método de contabilidad y
empresa separada para determinar los beneficios atribuibles al EP, regulado en el apartado
segundo del art.7 MCOCDE 1977. Esta parte del trabajo delimita los criterios rectores de
este método, con la finalidad de aceptar o rechazar la metodologia e interpretacion
propuesta en los documentos soft law?’ de la OCDE. En concreto, cuestiona si los
Comentarios del art.7 de los MCOCDE (en adelante CMCOCDE) desde el 1977 hasta
2010 y los borradores e informes de la OCDE de atribucion de beneficios empresariales
al EP (en adelante borrador o informe OCDE) desde 1994 hasta 2008, estan, o no, en

consonancia con la interpretacion que se infiere del precepto.

Tras la publicacion del informe OCDE 1994 en esta materia, en 2001, la OCDE formul6
la denominada Hipoétesis de Trabajo, también conocida por su término en inglés Working
Hyphotesis (en adelante, HT), con la finalidad de establecer una metodologia para
determinar los ingresos y gastos al EP, que finalmente denomindé como Criterio
Autorizado de la OCDE, conocido por su término inglés como Authorized OCDE
Approach (en adelante, AOA). Al hilo de la HT OCDE, esta Organizacion redactd una
serie de borradores e informes que propusieron una nueva metodologia para atribuir los
beneficios a dicha parte de la empresa. Finalmente, la OCDE public6 el Gltimo de estos
informes en 2010, y junto a éste, incorpord una nueva redaccion del articulo 7 en el

MCOCDE 2010.

Durante este periodo de tiempo, la OCDE introdujo en los Comentarios de las distintas
actualizaciones del MCOCDE las propuestas formuladas en estos borradores e informes.
Hasta el punto en que los Comentarios del MCOCDE 2008 se remitian por completo a la

metodologia del AOA desarrollada en el informe de atribucion de beneficios al EP 2008.

La cuestion que se analiza en este capitulo es si desde el punto de vista de la redaccion
del art.7 MCOCDE 1977, en atencion al método de contabilidad y empresa separada, la
metodologia propuesta por el AOA es aplicable. O si por el contrario, las pautas

establecidas en los Informes de la OCDE, elaborados al hilo de 1a HT propuesta por esta

0 Parte de la doctrina tributaria espafiola utiliza de manera similar el término en espafiol “derecho en
agraz”: SERRANO ANTON (2010c), p.300. GARCIA PRATS (2009), p.106. PEDROSA LOPEZ (2015a),
p.704. VEGA GARCIA (2014), p.158.
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Organizacidn, no estdn en consonancia con la interpretacion que se infiere de la diccion

del art.7.2 MCOCDE 1977.

En este caso, no seria extraiio concluir afirmando que el planteamiento de la HT OCDE
y la intencidn de aplicar una nueva metodologia ha incrementado los problemas en esta
materia entre contribuyentes y Administraciones tributarias. Puesto que, hasta la propia
OCDE considero6 que la redaccion del art.7 MCOCDE 1977 suscitaba multiples dudas y
cuestiones sobre su compatibilidad, y por ello propuso la redaccion de la nueva version

del art. 74!,

2. INTERPRETACION DE LA REGLA DEL ARTICULO
7.1 MCOCDE.

El art.7 MCOCDE contiene un conjunto de reglas materiales de tributacion que
conforman la imposicion del EP conforme a los beneficios empresariales que le resultan
atribuibles*?. Estas reglas tienen sentido gracias a la cldusula general que dicho precepto
establece a fin de repartir la potestad tributaria de los beneficios empresariales entre las

jurisdicciones contratantes.

Esta clausula general, establecida en el apartado primero del art.7 MCOCDE® ha
permanecida practicamente inalterada desde el primer MCOCDE*. Considerada por
parte de la doctrina como un principio a nivel de Tratado para asignar los beneficios de

una entidad multinacional cuando actia por medio de un EP*, permite a la jurisdiccion

4 BAKER; COLLIER (2006), p.31 distinguen ambas versiones como “Old Thinking” y “New Thinking”.

42 KOBETSKY (2011), p.431.

Redaccion actual del art. 7.1 MCOCDE:
“Los beneficios de una empresa de un Estado contratante solamente pueden someterse a
imposicion en ese Estado, a no ser que la empresa realice su actividad en el otro Estado
contratante por medio de un establecimiento permanente situado en él. Si la empresa realiza su
actividad de dicha manera, los beneficios imputables al establecimiento permanente de
conformidad con las disposiciones del apartado 2 pueden someterse a imposicion en ese otro

Estado.”™

44 El tnico cambio fue el que introdujo el MCOCDE 2010 ... de conformidad con las disposiciones del

apartado 2...”, para referirse al método directo para calcular los beneficios atribuibles al EP. BENNETT;
RUSSO (2009), pp.74-75.

45 KOBETSKY (2006), p.411.
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donde se localiza el EP someter a tributacion los beneficios empresariales atribuidos al

mismo*®,

En atencion a la diccion del precepto, entendemos que este apartado contiene dos grandes
principios relativos a la tributacion de la renta empresarial transnacional. Por un lado,
establece la regla convencional consistente en que una empresa residente en un Estado
contratante no sera sometida a imposicion en el otro Estado, a menos que lleve a cabo
actividades empresariales en el territorio de ese segundo Estado a través de esta figura
legal. Por otro lado, indica una limitacion al poder tributario del Estado de la fuente al

limitar la tributacion del EP a los beneficios imputables al mismo*’.

El Estado donde se localiza el EP solo ostenta el derecho a gravar los beneficios
localmente obtenidos por empresas extranjeras mediante un establecimiento
permanente*®, y no cualesquiera otros beneficios que la empresa perciba en ese otro pais

pero que no le son atribuibles al establecimiento permanente*’.

De modo que, desde la perspectiva del método directo, regulado en el apartado segundo
de este precepto, y ante este reparto de la potestad tributaria se suscita la cuestion sobre
cuales son los beneficios empresariales atribuibles al EP. Lo cual implica, primero,
delimitar la extension y alcance del establecimiento permanente. Segundo, concretar el

concepto de “beneficio empresarial”.

El problema surge cuando existen discordancias sobre estos conceptos entre el
contribuyente y las legislaciones de los Estados contratantes, ya que estas discrepancias
en la interpretacion de los términos pueden generar situaciones de doble imposicion
derivadas de atribuciones asimétricas de beneficios empresariales al EP, por parte de

ambas normativas>’.

La carencia de un criterio interpretativo unanime del articulo 7.1 MCOCDE se pone de
manifiesto mediante los distintos enfoques de la concepcion del EP y los beneficios
empresariales atribuibles al mismo. En este sentido, la doctrina internacional distingue

entre el enfoque de empresa funcionalmente separada —functional separate entity

46 LANG (2002), p.17.

47 CALDERON CARRERO (2015), p.239. KOBETSKY (2006), p.415.

48 CMCOCDE10 art.7 par.12; CMCOCDEOS art 7, par. 10; CMCOCDE10 art. 7, par 5.
49 GALERA PITA (2013), p.25.

S0 KOBETSKY (2006), p.415.
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approach->"y el enfoque de actividad de negocio relevante —relevant business activity

approach—>2.

La concepcion del EP influye directamente en la determinacion de los beneficios
atribuibles al mismo. La determinacion de un consenso internacional, de acuerdo con la
finalidad del art. 7 MCOCDE vy el objetivo del EP, es conveniente porque en ultima
instancia, la atribucioén de unos u otros beneficios empresariales repercute en el gravamen
que la entidad no residente debe asumir en el Estado de situacion del centro de imputacion

de rentas.

También debemos practicar una asuncion del término “beneficio empresarial” porque el
articulado de los Modelos de Convenio ni ofrecen una definicion del mismo, ni tampoco
establecen unas pautas para determinarlo. Asimismo, la asuncion de un concepto de
“beneficio empresarial” indirectamente responde a la aceptacion o rechazo del principio

de fuerza de atraccion o vis atractiva’.

Ambas cuestiones son abordadas en los siguientes apartados.

2.1. Preferencia del enfoque de entidad funcionalmente separada.
La falta de unas pautas detalladas en el articulado del MCOCDE ha generado diversas
interpretaciones en diferentes jurisdicciones respecto a las implicaciones del art. 7.1
MCOCDE. Por contra del enfoque de entidad funcionalmente separada —functionally
separate entity approch—, considerado por la OCDE como el enfoque tradicional, esta
Organizacion identificé que ciertos paises contemplaban una interpretacion distinta, el

enfoque de actividad econdmica relevante —relevant business activity approach—>*.

Esta distincion se plantea de acuerdo con la clausula de reparto de la potestad tributaria,
estipulada en el apartado primero del art.7 MCOCDE. Sin embargo, esta cuestion se

plantea Unica y exclusivamente en relacion con el método directo que considera al EP

> MONSENEGO (2015), p.133 “the OECD members have expressed their preference for the functionally
separate entity approach over the relevant business activity approach”.

32 KOBETSKY (2006); CALDERON CARRERO (2015).

33 CMCONUI 1, art.7, par.4. Contra CMCOCDEI10 art.7, par. 12. Parte de la doctrina internacional que ha

criticado la postura de Naciones Unidas SASSEVILLE; VANN (2014), p.31. GARCIA PRATS (1996),
p.323. MAROTO SAEZ (2015), p.67.

>4 SASSEVILLE; VANN (2014), p.62.
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como una entidad separada o independiente®®. Por contra, no se cuestiona respecto del
método indirecto porque éste trata al EP como una parte de la empresa en atencion a su

naturaleza juridica.

La eleccion de un enfoque u otro por parte de las Administraciones tributarias no es una
cuestion superficial, sino que esta en conexion directa con la delimitacion conceptual del
centro de imputacion de rentas y los beneficios de la empresa que se le pueden atribuir.
Ademas, ello influye directamente en la carga impositiva del establecimiento permanente.
Las discrepancias en esta materia pueden derivar en situaciones de doble imposicion o
desimposicion, por ello es conveniente alcanzar un consenso internacional respecto a la

interpretacion del art.7.1 MCOCDE?®,

La distincion mas evidente entre ambos enfoques, principalmente reside en que el enfoque
de negocio relevante comprende la entidad en su conjunto y, ademas, de no atribuir
ningln resultado a la empresa (ni al EP) como resultado de sus operaciones internas, es
decir de las operaciones realizadas entre el EP y cualquier otra parte de la empresa, los

beneficios del EP quedan condicionados por los del resto de la empresa’”’.

Por contra, el enfoque de entidad funcionalmente separada considera al EP como un
centro de imputacion de rentas separado”® cuyo resultado puede ser distinto al del resto
de la empresa de la que forma parte. Atribuye los beneficios teniendo en cuenta cada una
de las transacciones que realiza el EP, es decir las operaciones que realiza con otras
empresas, y las operaciones internas que realiza con la casa central (en adelante, CC) o

con otras partes de la propia persona juridica a la que pertenece™.

Este, considerado como el enfoque tradicional®

, consiste en un proceso compuesto por
cuatro fases: primero, debemos determinar cada una de las partes o unidades de la entidad;
segundo, identificamos las transacciones y operaciones internas que realiza dicha parte;

tercero, valoramos dichas transacciones y operaciones internas®'; cuarto, cuantificamos

35 MCOCDE 1977 0o MCOCDE 2010, respectivamente.
6 KOBETSKY (2006), p.415.

ST KOBETSKY (2006), p.415.

8 BECKER (1989), p.12.

9 CALDERON CARRERO (2015), p.268.

%0 MONSENEGO (2015), p.133.

8l KOFLER; VAN THIEL (2011), p.327.
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los beneficios o pérdidas empresariales atribuibles al EP que seran sometidos a tributacién

en el Estado donde se localiza el EP2.

El enfoque preferente de la OCDE no limita los beneficios atribuidos al EP en atencion a
los beneficios obtenidos por la empresa en su totalidad®®. En cambio, el criterio de
actividad relevante de negocio so6lo atribuye beneficios al EP cuando la empresa en su
totalidad ha obtenido un resultado positivo, asi limita los beneficios atribuidos al EP, que
nunca seran superiores a los obtenidos por el total de las funciones realizadas®®. Este
enfoque tiene un parecido similar al método indirecto, que observa la entidad como una
misma unidad e identifica los beneficios de la empresa y los distribuye al EP en atencion
ala actividad que realiza®. De modo que si una parte de una empresa realiza una actividad
de negocio particular e incurre en pérdidas, estas reduciran los beneficios atribuidos al
establecimiento permanente porque las pérdidas reducen los beneficios globales de la

entidad®®.

Por ello, en nuestra opinion, por contra a una parte de la doctrina internacional®’,
pensamos que el enfoque de entidad funcionalmente separada es el mas adecuado de
acuerdo a la interpretacion que se infiere del precepto y al objetivo del EP. Entendemos
que el EP debe interpretarse como una parte autobnoma y separada de la empresa. Los
beneficios o pérdidas empresariales atribuidos al mismo no estan condicionados por las

actividades empresariales realizadas por el resto de la empresa porque no existe ningin

vinculo de conexion con el establecimiento permanente®®.

2.2. Rechazo de la clausula de fuerza de atraccion.
La aplicacion del principio de fuerza de atraccion permite al Estado donde se localiza el
EP gravar las rentas obtenidas por la empresa no residente en dicho Estado, incluso ante

la inexistencia de una conexion de caracter econdmica de esta renta con el EP%. La

62 REIMER (2015c¢), p.163.

63 WALTRICH (2016), p.155.

64 SASSEVILLE; VANN (2014), p.63.

65 Art.7.4 MCOCDE 1977.

% KOBETSKY (2006), p.415.

7 CALDERON CARRERO (2015), p.268; KOBETSKY (2006), p.415.
8 FAIFERLICK; ODDEN; ACKERMAN (2004), p.2.

% VOGEL (2012), pp. 369-370.
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aplicacion de esta cldusula puede repercutir en los beneficios atribuidos al EP, y por ende,
también en su tributacion. Por ello, de acuerdo con la interpretacion que emana del art.7.1

MCOCDE y la concepcion del EP, debemos valorar su aceptacion o rechazo.

El enfoque de la entidad funcionalmente separada rechaza el criterio vis atractiva porque
prohibe al Estado de situacion el derecho a gravar las rentas obtenidas por la empresa no
residente en ese Estado cuando no existe una vinculacion con el EP”. Este enfoque exige
un punto de conexion esa parte de la empresa, y sélo una vez atribuidas al EP, el Estado
de situacion puede someterlas a gravamen’!. Asi, los tnicos ingresos y gastos atribuidos
al EP seran los que deriven de las operaciones internas realizadas con otras partes de la

empresa y de las transacciones llevadas a cabo con otra persona juridica independiente’.

El Modelo de Convenio de la ONU (en adelante, MCONU), acepta la cldusula de fuerza
de atraccion” y permite imputar al EP determinados ingresos sin que exista un punto de
conexion con el establecimiento permanente’®. Esta clausula amplia los limites de
imposicion del EP en el Estado de la fuente porque permite imputarle determinados
ingresos por el mero hecho de que se hayan generado en su territorio, incluso aunque no

exista un vinculo mas alla del geografico”.

Por contra, el MCOCDE rechaza la aplicacion de este principio porque considera
imprescindible que exista un vinculo entre las actividades empresariales realizadas por el

EP y los ingresos y gastos que le resultan atribuible. Asi, el rechazo de la clausula de

70 GARCIA PRATS (1996), p.307.

"I CHATURVEDI (2011), p.75-79 el autor analiza esta materia al hilo del caso 7D Securi